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Courier New type, a font that is not spaced proportionately.

PRELI M NARY STATEMENT

Petitioner was the defendant in the trial court and the
appellee in the Fourth D strict Court of Appeal and wll be
referred to herein as “Petitioner.” Respondent, the State of
Florida, was the prosecution in the trial court and the appell ant
in the Fourth District Court of Appeal and will be referred to
herein as “Respondent” or “the State.” Reference to the record on

appeal will be by the synbol “R,” reference to the transcripts wll



be by the synbol “T,” reference to any supplenental record or
transcripts will be by the synbols “SRvol.]” or ST[vol.],” and
reference to Petitioner’s brief wll be by the synbol “IB,”

foll owed by the appropriate page nunbers.

STATEMENT OF THE CASE AND FACTS

Respondent accepts Petitioner’'s statenent of the case and
facts for purposes of this appeal, subject to the follow ng
additions, corrections, and/or clarifications here and in the
argunent section.

Petitioner filed a Motion to Dismss Count | (trafficking in
hydrocodone), arguing she could not be charged with violating
section 893.135(1)(c) because each vicodin tablet contains only 7.5
mlligrams of hydrocodone and therefore is a Schedule I1I

substance, possession of which is only a third degree felony. (R



15-19). In support of her argunent, Petitioner relied upon State
v. Holland, 689 So. 2d 1268 (Fla. 1997).

Thereafter, Petitioner filed a Suppl enental Mtion to Dism ss
the trafficking count (Count |) arguing: (1) that she did not
possess a “m xture” of hydrocodone but rather a pill containing a
specific dosage of hydrocodone; and (2) that the doctrine of
lenity, as defined in section 775.021, Florida Statutes (1997),
required dism ssal since the trafficking statute i s suscepti bl e of
differing constructions and therefore nust be construed in favor of
t he defendant. (R 20-23).

A hearing was held on the notions on May 27, 1998, after which
the trial judge reserved ruling. (R 1-8). Subsequently, the court
entered an order granting the Motionto Dismss. (R 35-40). In so
ruling, the court reasoned there is an anbiguity in section
893. 135(1)(c) which nust be construed in favor of the defendant and
therefore, Holland applied. On appeal, the Fourth District Court

of Appeal reversed, relying upon its prior decisions in State v.

Hayes, 720 So.2d 1095 (Fla. 4th DCA 1998) and Johnson v. State, 23
Fla. L. Weekly D2419 (Fla. App. 4 Dist., Cct 28, 1998). The Fourth

District also certified conflict with State v. Holl and, 689 So. 2d

1268 (Fla. 1st DCA 1997), and State v. Perry, 716 So.2d 327 (Fl a.

2d DCA 1998).






SUMVARY OF THE ARGUMENT

The Fourth District’s decision nmust be affirned. A plain
reading of section 893.135(1)(c)l, along with a review of its
| egislative history and the United States Supreme Court’s
definition of “mxture”, denonstrates Petitioner was properly
charged with trafficking.

Further, State v. Holland, 689 So. 2d 1268 (1st DCA 1997),

relied upon by Petitioner is inapplicable as it interpreted the
earlier 1993 trafficking statute which did not expressly |list
hydr ocodone. The 1995 anendnent to the statute, expressly
i ncl udi ng hydrocodone, neans it is no |onger necessary to consult
the Schedules in order to determ ne whether or not possession of
the requisite anount of hydrocodone may be prosecuted as
trafficking. Alternatively, if this Court finds the statute
anbi guous, the State urges that Hol |l and was wongly deci ded i n that
it interprets the trafficking statute and Schedul es in a way whi ch
mandat es an absurd result. Finally, in actual practice, the only
forms of hydrocodone avail able on the street are pills containing
no nore than 15 mlligrans of hydrocodone per dosage unit. Thus,
if Holland is followed, the State will be effectively prohibited

from ever prosecuting anyone for trafficking in hydrocodone.



ARGUMENT

THE FOURTH DI STRI CT" S DECI SI ON REVERSI NG THE
TRIAL COURT'S DISM SSAL OF COUNT | OF THE
| NFORVATI ON | S CORRECT. (Restated).

Petitioner argues the Fourth District Court of Appeal erred by
reversing the trial court’s dismssal of Count | in this case
because the Vicodin ES tabl ets i nvol ved here are Schedul e |11 drugs
under section 893.03(3)(C 4, Florida Statutes (1997), which cannot
form the basis for a trafficking prosecution under section
893. 135(1)(c) 1. The State disagrees and submts the Fourth
District’s decision nust be affirned.

Petitioner was charged with violating section 893.135(1)(c)1,
Florida Statutes (1997), which states in pertinent part:

Any person who know ngly sells, purchases,
manuf actures, delivers, or brings into this
state, or who is knowingly in actual or

constructive possession of, 4 grans or nore of
any norphine, opium oxycodone, hydrocodone,

hydr onor phone, or any salt, derivati ve,
isoner, or salt of an isomer thereof,
i ncluding heroin, as described in s.

893.03(1)(b) or (2)(a), or 4 grans or nore of
any m xture containing any such substance .
.commts a felony of the first degree, which
felony shall be known as "trafficking in
illegal drugs.”

A plain reading of the statute shows it applies in three (3)
separate instances: (1) when a person has 4 granms or nore of any
nmor phi ne, opi um oxycodone, hydrocodone, hydronor phone or; (2) when
a person has 4 grans or nore of any salt, derivative, isomer, or

salt of an isoner thereof, as described in Schedule | and Schedul e



Il or; (3) when a person has 4 granms or nore of any mxture
cont ai ni ng any such subst ance.

“Any such substance” refers to both those drugs expressly
listedinsection 893.135(1)(c)1, i.e., norphine, opium oxycodone,
hydr ocodone and hydr onor phone and those listed in Schedule |I and
1, i.e., section 893.03(1)(b) and (2)(a). Further, “any m xture”
means all m xtures containing any one of the foregoing substances

regardl ess of the anmount of the prohibited substance contained in

the m xture. Cf. State v. Yu, 400 So. 2d 762, 765 (Fla. 1981)

(upholding constitutionality of Section 893.135(1)(b), Florida
Statutes, the cocaine trafficking provision, and holding that
“[t]he | egislature reasonably could have concluded that a m xture
containing cocaine could be distributed to a greater nunber of
peopl e than the sane anobunt of undiluted cocaine and thus could

pose a greater potential for harm to the public”); Velunza v.

State, 504 So. 2d 780 (Fla. 3d DCA 1987).

Thus, it is acrinme to possess 4 or nore grans of any m xture
cont ai ni ng hydrocodone. Here, it is not disputed that Petitioner
was in possession of 49 Vicodin ES tablets, which contain
hydr ocodone. The Petitioner does not argue that the total or
aggregate wei ght of the tablets is |less than 4 grans. As such, it
is clear that Petitioner was properly charged under the trafficking
statute. It is a fundanental principle of statutory construction

that where the | anguage of a statute is clear and unanbi guous and

6



conveys a definite neaning, the |anguage of the statute nust
control and there is no need for judicial interpretation. See e.q.

State v. Dugan, 685 So. 2d 1210 (Fla. 1996)(when interpreting

statute, courts nust determne legislative intent from plain
meaning of statute; if language of statute is <clear and
unanbi guous, court nust derive |legislative intent fromwords used
without involving rules of <construction or speculating what
| egi sl ature intended).

The only neaning that can be gl eaned from the |anguage of

section 893.135(1)(c)l is that it is a crinme to possess 4 or nore

grans of any mxture containing norphine, opium oxycodone,
hydr ocodone, or hydronorphone. The legislature is presuned to know
the nmeaning of the words enployed in the statute. Thus, by
enpl oying the broad word “any” in describing the type of m xtures
that fall under the statute the | egislature was casting a w de-net

and intended to cover all mxtures” containing hydrocodone,
i ncludi ng prescription drugs |ike Vicodin ES.

Support for the State’'s “plain reading” of the statute is
found inits legislative history. Effective July 1, 1995, section

893.135(1)(c)1 was anended to include hydrocodone “or 4 grans or

nore of any mxture containing any such substance.” This nost

recent pronouncenent of the legislature establishes its clear
intention to create the offense of trafficking in 4 or nore grans

of any m xture containing hydrocodone and to nmake it punishable



under the trafficking statute. “The change was brought about by
the rise in court cases in Florida in which people had avoi ded
conviction for trafficking in substances not listed in the

statute.” State v. Hayes, 720 So.2d 1095, 1096 (Fla. 4th DCA 1998)

(citing the staff report). “The obvious intent of the | egi sl ators,
therefore, was to broaden the scope of the trafficking statute to
allowthe state to prosecute persons, . . ., who previously escaped
conviction and punishnent.” Id. at 1096. The obvi ous purpose was
also to target the growng and overwhelmng trafficking in
prescription drugs.

Petitioner’s argunment conpletely ignores the plain neaning of
section 893.135(1)(c) and instead argues that section 893.03, the
drug schedul es, governs whether Petitioner may be charged with
trafficking. However, contrary to Petitioner’s assertions, the
drug schedules in section 893.03 have no effect upon whether
soneone nmay be charged wth trafficking under section
893. 135(1)(c) 1. Section 893.03(2)(a) lists Schedule Il drugs,
whi ch are described as follows:

Unl ess specifically excepted or unless |isted
in another schedule, any of the follow ng
substances, whether produced directly or
indirectly by extraction from substances of

vegetabl e origin or independently by neans of
chem cal synthesis:

(1) Opium and any salt, compound, derivative,
or preparation of opium except nal nefene or
i soqui nol i ne al kal oids of opium including,
but not limted to the foll ow ng:



* k%

(j) hydrocodone.
(Enphasi s added)
Hydrocodone is also listed as a schedule 111 drug under
Section 893.03(3)(c), which includes:

Any mat eri al , conpound, m xture, or
preparation containing limted quantities of
any of the follow ng controlled substances or
any salts thereof:

* % %

(4). Not nore than 300 mlligrams of
hydrocodone per 100 mlliliters or not nore
than 15 mlligranms per dosage unit, wth
recogni zed therapeutic anmobunts of one or nore
active ingredients which are not controlled
subst ances.

According to Petitioner, because the Vicodin tablets invol ved
in this case fall under Schedule I1l, a person cannot be charged

with trafficking. Petitioner relies upon State v. Holland, 689

So.2d 1268 (Fla. 1st DCA 1997), in support of her argunent. I n
Hol |l and, the First District held that section 893.03 should be
consulted in determning whether one could be charged wth
trafficking. The First District reasoned that if a mxture
containing the controll ed substance falls into schedule Ill, then
t he anobunt per dosage unit, not the aggregate anount or weight
det erm nes whet her the defendant can be charged with trafficking.

However, Petitioner’s reliance upon Holland is msplaced

because Holland interpreted a prior version of the trafficking



statute (section 893.135(1)(c)1), which did not specifically |ist
hydrocodone. The Holl and court reached its deci sion by considering
the 1993 version of section 893.135(1)(c)1, which stated in
pertinent part:

Any person who know ngly sells, purchases,

manuf actures, delivers, or brings into this

state, or who is knowngly in actual or

constructive possession of, 4 grans or nore of

any norphi ne, opium or any salt, derivative,

isomer, or salt of an isoner thereof,

i ncluding heroin, as described in s.

893.03(1)(b) or (2)(a), or 4 grans or nore of

any m xture containing any such substance .

.commts a felony of the first degree, which

felony shall be known as "trafficking in

illegal drugs.”

Under the 1993 version of the statute a defendant could be
charged with trafficking if he was in possession of 4 granms of
nmor phi ne, opium or any of the chemcally rel ated substances which
are |listed in section 893.03(1)(b) (Schedule 1) or section
893.03(2)(a) (Schedule Il). However, because there was no nention
of hydrocodone in the 1993 version, the designated Schedul es had to
be consulted before a defendant could be charged with trafficking
i n hydrocodone.

The Holland court was faced with a quandary because

hydr ocodone appears twice- in Schedule Il, where the drug is listed
as sinply hydrocodone, and in Schedule 11, when it is “not nore
than 300 mIligranms of hydrocodone per 100 milliliters or not nore
than 15 mlligranms per dosage unit....” Fla. Stat. 893.03(3)(a)4.

10



The Hol | and court concl uded that because the drug Patricia Holl and
was charged with possessing was accurately described by the
Schedule 111 description, that the State was prohibited from
charging her wth trafficking. The trafficking statute was
i nappl i cable, the Holl and court found, because it required the drug
in question to be “as described in” either Schedule | or II.
| ndeed, the court found that under the facts before it, “the anount
of the controlled substance per dosage unit, not the aggregate
anount or wei ght, determ nes whet her the defendant may be charged
with violating section 893.135(1)(c)1” Id. at 1270.

Holland is inapplicable to this case because, as already
noted, section 893.135(1)(c)1l was anended in 1995 to expressly
i ncl ude hydrocodone. The anended, present version of the statute
now reads as foll ows:

Any person who knowingly sells, pur chases,
manuf actures, delivers or brings into this State,
or who is knowngly in actual or constructive
possession of, 4 granms or nore of any norphine,
opi um oxycodone, hydrocodone, hydronorphone, or
any salt of an isoner thereof, including heroin, as
described in s. 893.03(1)(b) or (2)(a), or 4 grans
or nore of any mxture containing any such
substance, but less than 30 kilograns of such
substance or m xture, commts a felony of the first
degree, which felony shall be known as “trafficking
inillegal drugs. (Enphasis added)

The significance of the anendnment is clear. By adding

oxycodone, hydrocodone, and hydronorphone to the body of the

text, the legislature intended to el evate these three drugs to

the same status as norphine and opium No longer is a trial

11



court obligated to consult the Schedul es to determ ne whet her
a defendant charged with possessing 4 grans or nore of any of
these five narcotics is properly charged with trafficking.
Further, because the statute also refers to “m xtures”, it is
i kewi se clear that if an individual possesses 4 grans or nore
of pills containing, as in the present case, hydrocodone m xed
w th acetam nophen, he nay be charged under this statute with
trafficking in hydrocodone.

To hol d ot herwi se would be to give no effect to the 1995
| egi sl ati ve anendnent of this statute. When the |egislature
anmends a statute, it is presuned that the | egislature intends
t he anended statute to be given a different neaning fromt hat

accorded to it previously. Hall v. Gakley, 409 So. 2d 93 (Fl a.

1st DCA 1982). Further, as already noted, the I|egislative
intent in amendi ng section 893.135(1)(c)1l was to broaden its
appl i cation. There is a high potential for abuse in the
trafficking in prescription drugs and the |egislature was
trying to i npose nore severe sanctions than those provi ded by
si npl e possessi on (section 893.13(1)(a)2). Consequently, this
Court must conclude that the effect of the new | anguage added
to section 893.135(1)(c)1l (1995 was to include hydrocodone
within that class of narcotics to which norphine and opium
al ready belonged. Possession of 4 grams or nore of

hydr ocodone, whether in pure formor in a mxture, is to be

12



considered trafficking regardless of where this drug may
appear in the Schedul es.

Petitioner next argues that the Vicodin tablets invol ved
here cannot be considered a “m xture” under the trafficking
statute because they are “commercially manufactured dosage
units,” with an approved rati o of hydrocodone to acet am nophen
as opposed to generic “m xtures” which are nostly attenpts to
di lute or expand the control | ed substance in order to maxi m ze
profits. Contrary to Petitioner’s assertions, Vicodin
qualifies as a “mxture” under the United States Suprene

Court’s definition of the term |In Chapman v. United States,

500 U S 453, 111 S C. 1919, 114 L.Ed.2d 524 (1991),
superseded by statute on other grounds as stated in, United

States v. Turner, 59 F.3d 481 (4th Cr.1995), the defendant

was convi cted of selling 10 sheets of bl otter paper containing
1,000 doses of LSDin violation of 21 U S.C. S 841(a). 1d. at
455, 111 S.C. 1919. The law called for "a mandatory m ni mum
sentence of five years for the offense of distributing nore
than one gram of a 'mxture or substance containing a
det ect abl e anobunt of |ysergic acid diethylam de (LSD)."' " 1d.

The Chapman court held that the weight of the blotter
paper, and not just the weight of the pure LSD whi ch the paper
contained was to be used in determ ning the sentence. 1 d.

The Court concluded that this interpretation was conpatible

13



with Congress' " 'market-oriented approach to punishing drug
trafficking, wunder which the total quantity of what is
di stributed, rather than the anmount of pure drug involved, is
used to determne the length of the sentence.” 1d. at 461,
111 S. Ct. 1919 (citing H R Rep. No. 99-845, pt. 1, pp. 11-12,
17 (1986)).

Noting that neither the statute nor the sentencing
guidelines defined either "mxture" or "substance", the
Chapman court deciphered their nmeaning within the schene of
the drug laws, by first consulting various dictionaries:

A "mxture" is defined to include "a
portion of matter consisting of two or

nmore conponents that do not bear a fixed
proportion to one another and that

however t hor oughl y commi ngl ed are
regar ded as retaini ng a separate
exi stence. " Webster's Third New

International Dictionary 1449 (1986). A
"mxture" may also consist of two
subst ances bl ended together so that the
particles of one are diffused anong the
particles of the other. 9 Oxford English
Dictionary 921 (2d ed. 1989).

Applying those definitions to the blotter papers
cont ai ning LSD, the Chapman court deci ded that since the drug
was di ssol ved onto the paper, the drug and paper had "m xed"
or "conmm ngl ed", but the LSD had not chem cally conbined with
t he paper. Id. Although the two could be separated, they

coul d al so be ingested together |ike cocaine or heroin m xed

14



with cutting agents; therefore, it was | ogical to include the
wei ght of the paper in calculating the total weight of the
control |l ed substance. 1d. Conversely, the court held that
the weights of containers or packaging materials, which
clearly do not mix with the drug and are not consumabl e al ong
with the drug, could not logically be included for sentencing
pur poses. 1d.

As the Fourth District Court of Appeal noted in State v.
Hayes, 720 So.2d 1095 (Fla. 4th DCA 1998), the Chapnman
anal ysis applies with respect to the Vicodin tablets in this
case. “The hydrocodone has been m xed, or comm ngled, wth
t he acetam nophen, and the two are ingested together. The
acet am nophen facilitates the use, nmarketing, and access of
t he hydrocodone.” Hayes at 1096-1097 (citations omtted).
Thus, contrary to Petitioner’s assertions, the Vicodin tablets
i nvol ved here fall within the United States Suprenme Court’s
definition of “mxture”.

Further, although there are no Florida cases dealing
specifically with “m xtures” contai ni ng hydrocodone, there are
several cocaine cases which support the fact the Vicodin

tablets are “m xtures”. For exanple, in Ankiel v. State, 479

So. 2d 263 (5th DCA 1985), the court held that the State coul d
charge a defendant with possession of “a mxture containing

cocaine” if it chose to do so rather than charging himsolely

15



Wi th t he possession of the cocaine containedinit. In State
v. Garcia, 596 So. 2d 1237, 1238 (3rd DCA 1992), the court
said that the intent of the statute was to classify the
of fender based wupon the total amunt of the substance
containing the cocaine, not by the anobunt of pure cocaine
itself. The court noted that the | arger anount of the dil uted
m xture could be dissem nated to a |arger nunber of people

thus creating a greater potential for harm

Finally, in State v. Yu, 400 So. 2d 762 (Fla. 1981) the
court found that the legislature reasonably could have
concluded that a mxture containing cocaine could be
distributed to a greater nunber of people than the sane anpbunt
of undiluted cocaine and therefore could pose greater
potential for harmto the public (and finding the statute was
therefore not arbitrary, unreasonable or a violation of due
process and equal protection of the law. Plainly, it is the
law in this state that one charged with possession of an
illegal substance which is contained in a mxture with other
subst ances can be charged according to the total wei ght of the
m xture rather than according to the weight of the illega
subst ance al one.

Moreover, Petitioner’s contention that the Vicodin
tablets are not “m xtures” is contrary to common sense. It is

clear that all nedicinal hydrocodone is “comrercially

16



manuf actured” by a pharmaceutical conpany. That is how
prescription nedications are prepared. Further, the anount of
acet am nophen wi | | al ways out wei gh t he amount of hydrocodone.
Thus, according to Petitioner’s argunent, one could never
traffic in Vicodin. If an individual possessed or sold a
billion Vicodin pills, each containing 7.5 mlligrans of
hydrocodone and 750 m I ligrans of acetam nophen, pursuant to
Petitioner’s reasoning, that person could not be charged with
trafficking. Petitioner’s argunent insults efforts to stop
drug abuse and is logically and | egally unreasonabl e.
Petitioner’s final argunent, that the “doctrine of
lenity” applies to this case simlarly lacks nerit. The
“doctrine of lenity” requires that when a crimnal statute is
“susceptible of differing construction, it shall be construed
nost favorably to the accused.” Fla.Stat. s.775.021(1)
(1997). Because section 893.135(1)(c)1 is not susceptible of
differing interpretations, the doctrine does not apply here.
The trafficking statute i s plain and unanbi guous and requires
Petitioner be charged in this case. Further, even assum ng
arguendo this Court finds an anbiguity in section
893.135(1)(c), the “rule of lenity” would not cone into play.
The court’s primary duty in statutory interpretation is to
give effect to the legislative intent of the statute. State

v. lacovone, 660 So.2d 1371 (Fla. 1995). The legislative

17



intent is the polestar by which a court nust be guided in
interpreting statutes and all other rules of statutory

construction are subordinate toit. Anerican Bakeries Co. V.

Hai nes, 180 So. 524 (1938). This Court has already rejected
the notion that the “rule of lenity” supersedes |egislative

intent in construing statutes. Deason v. State, 705 So.2d

1374 (Fla. 1998). Thus, the legislative intent, as outlined
t hroughout this brief, would require Petitioner be charged
with trafficking.

Additionally, were this Court to find it necessary to
resort to the drug schedules, Holland's interpretation is
incorrect and unduly restrictive. Essential to this area of
concern has been the question of how to interpret the
Schedul es thensel ves. Under the 1993 statute, if the drug in
gquestion was neither norphine or opiumand was not otherw se
“described” in either Schedule I or II, that defendant could
not be charged with trafficking. In the Holland case, the 1st
DCA concl uded that because Patricia Holland was i n possession
of pills containing a specific dosage anount which was
consistent with the description found in Schedule Ill, section
893.03(3)(c)4, the State was therefore precluded fromchargi ng
the defendant wth trafficking because of |anguage in
Schedul es | and Il which suggested that if the drug appears in

any other Schedule, it was consequently excluded from
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classification as either a Schedule | or Il narcotic. The
| anguage in question reads: “Unless specifically excepted or
unl ess listed in another schedule..., the foll ow ng substances
are controlled in Schedule X.” The State disagrees with the
Hol I and court’s interpretation of this |anguage.

The difficulty wth this interpretation of the statute is
that all of the schedules contain this |anguage, which makes
it extrenely difficult tointerpret. Presumably, then, if one
is in possession of a drug which, |ike hydrocodone, is found
in nmore than one Schedul e sinmultaneously, it is possible to
reach the absurd conclusion that the drug nust be excl uded
fromall of the Schedul es wherein it appears, because each of
t hose schedul es directs the court to exclude the narcotic if
it is also found in another schedule. This type of “hall of
mrrors” interpretation causes an absurd result. Since
hydr ocodone appears i n both schedule Il (section 893.03(2)(a))
and 11l (893.03(3)(c)4), if one follows the instructions
requiring exclusion of any narcotic which also appears in
anot her schedule, the absurd result mandated by the 1st
District’s decisionrequires that hydrocodone be excl uded from
both of the Schedules in which it appears. Surely the
| egislature did not intend such a result, nor should this
Court permt such an erroneous, illogical and unreasonable

interpretation to stand. See State v. Wbb, 398 So. 2d 820
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(Fla. 1981). (“Construction of a statute which lead to an
absurd or unreasonable result or would render the statute
pur posel ess shoul d be avoided”, 1d at 824.)

The effect of the 1st and 2nd District’s decisions is to
exclude from the trafficking statute any preparation of
hydr ocodone which fits the description found in Schedule I,
despite the fact that hydrocodone al so appears in schedul e |1
The State would urge that the legislative intent behind this
| anguage was to grant the State the authority to select
bet ween two di fferent of fenses, trafficking or possessi on. The
2nd District’s opinion, infollow ng Holl and, strips the State
of the discretionary authority intended by the |egislature
and, as we shall see, prohibits the State, effectively, from
ever being able to prosecute anyone for trafficking in
hydr ocodone.

The stipulated evidence is that hydrocodone appears on
the street only in pill form and always in a m xture which
admttedly is correctly described by the |anguage found in
Schedule 111. If this Court agrees that the 2nd District’s
interpretation of the 1995 trafficking statute is correct, the
consequence of this would be that the State would be
forecl osed fromprosecuting cases invol ving trafficking where
the m xture of hydrocodone contains less than 15 mlligrans

per dosage unit and is delivered ina pill form By its plain
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| anguage, the trafficking statute applies to 4 grans or nore,
but less than 30 kilograns, “of any mxture” containing
hydrocodone as described in s. 893.03(1)(b) or (2)(a),

regardl ess of the amount of hydrocodone actually present in

the m xture. Cf. State v. Yu, supra and Velunza v. State,

504 So. 2d 780 (3rd DCA 1987). But because Darryl Perry’s
hydr ocodone m xture was in pill form each pill (or “dosage
unit”) containing less than fifteen mlligrans each, the 2nd
District Court has declared that he may not be charged with
trafficking. This interpretation places undue enphasis on form
over substance and is indeed absurd.

The State would urge that |esser concentrations of
hydr ocodone, such as is described in Schedule Ill, are not
automatically exenpt fromprosecution under the “any m xture”
portion of sec. 893.135(1)(c)1 sinply because Schedule Il is
an accurate description of the m xture. The State shoul d have
the authority to determ ne which charge is appropriate under
the facts of each case. The 2nd District’s opinion strips the
State of this authority.

| nstead, because it is clear fromthe face of the 1995
trafficking statute that it applies to any m xture contai ni ng
hydrocodone, there is no need to | ook behind the provision’s

pl ain | anguage to determne legislative intent. Colenman v.

Col eman, 629 So. 2d 103 (Fla. 1993) and Gty of Mam Beach v.
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Gal but, 626 So. 2d 192 (Fla. 1993). Consequently, while
hydr ocodone i n t he dosage strengt h possessed by Appel | ee m ght
wel | be accurately described in Schedule 111, nevertheless,
because the pills in question were wi thout question a m xture
(hydr ocodone and acet am nophen), this m xture nevert hel ess may
be considered as being governed by the trafficking statute
because of | anguage found therein which prohibits and defines
as trafficking the possession of 4 grans or nore of any
m xt ure contai ni ng hydrocodone.

Qobvi ously one or two tabl ets containing a snmall anmount of
hydr ocodone woul d have m ni mal potential for abuse and could
readily be prosecuted under the third degree felony statute.
However, possession of a l|larger nunber of tablets could have
the sane potential for abuse as any other schedule 11

subst ance. I n Bordenkircher v. Hayes, 434 U. S. 357, 364, 98

S.CG. 663, 668; 54 L.Ed.2d 604 (1978), the court said:

In our system so long as the prosecutor has
probabl e cause to believe that the accuse conmtted
an of fense defined by statute, the decision whet her
or not to prosecute, and what charge to file or
bring before a grand jury, generally rests entirely
in his discretion.

Simlarly, the Florida Suprenme Court has held that the
prosecutor has the discretion to decide under which statute to

charge an offender. See State v. Cogswell, 521 So. 2d 1081,

1082 (Fla. 1988) citing Unites States v. Batchelder, 442 U. S.

114, 99 S . 2198, 60 L.Ed.2d 775 (1979), State v.
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Bonsi gnore, 522 So. 2d 420 (5th DCA 1988). By dism ssing the

instant information, the trial court failed to recognize the
pl ain readi ng of the statute, and that the prosecutor has the
di scretion to determ ne which charge i s appropriate, and which
charge can be proven beyond a reasonabl e doubt.

In followng Holland, the 2nd District has failed to
consider the effect of the 1995 anmendnent to Fla. Stat. Sec.
893.135(1)(c)1. By following the 1st District’s decision, the
2nd District has perpetuated an interpretation of the statute
whi ch ignores and gives no neaning or effect to substanti al
nodi fications of that statute which took effect in 1995
Further, the 2nd District’s decision to alignitself wth the
1st District strips the State of the prosecuting authority to
puni sh those who woul d traffick in hydrocodone.

This Court should followthe Fifth District’s decisionin

State v. Baxley, 684 So.2d 831 (Fla. 5th DCA 1996), and the

Fourth District’s decisions in this case, State v. Hayes, 720

So.2d 1095 (Fla. 4th DCA 1998), and Johnson v. State, 23

Fla. L. Weekly D2419 (Fla. Cctober 28, 1998). In sum it is
clear that Petitioner’s argunent is in clear contrast to the
“plain neaning” of the statute, its legislative history and
the United States Suprene Court’s definition of “mxture.”

Accordingly, the Fourth District’s decision reversing the

trial court’s order dismssing the trafficking charge should
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be affirnmed. The |isting of hydrocodone as both a Schedul e |1
and Schedul e I'll drug cannot and does not have any effect upon
the trafficking statute. It is clear fromthe face of the
trafficking statute that it applies to any m xture contai ni ng
hydr ocodone, and therefore, there is no need to | ook behind
the provision’s plain |anguage to determne |egislative

i ntent.

CONCLUSI ON

VWHEREFORE based on the foregoing argunents and
authorities cited herein, the Appellant respectfully requests

this honorabl e Court to AFFI RMthe Fourth District’s deci sion.

Respectful ly submtted,
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