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PRELIMINARY STATEMENT

Appel l ant was the Plaintiff and Appellees the Defendants in
the Crcuit Court of the Seventh Judicial Grcuit, in and for
Vol usi a County, Florida. Appellant was the Appellant in the Fifth
District Court of Appeal. In this Brief, the parties wll be
referred to as they appear before this Honorabl e Suprene Court of
Fl ori da.

In this Brief, the references to the transcripts of hearing
wll be by use of the abbreviation "T" followed by the appropriate
page and/or line reference. Ref erences to the record on appea
wll be by use of the abbreviation "R' foll owed by the appropriate

page reference. References to the Appendi x shall be referred to as



(A )"

This Brief has been adapted, updated, and edited from ny
Initial Brief filed in the Fifth District Court of Appeal, which
was prepared by C. Mchael Barnette, ny appellate counsel bel ow

Points I1l, Il1l, and IV in the Appellate Brief have been omtted

ii
fromthis Brief in order to focus on the question of conflict from
whi ch this court has taken jurisdiction. The recitation facts from
the omtted facts have been retained so that the court can get a

full perspective of the proceedings.
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STATEMENT OF THE CASE

Appel lant, Phyllis T. Garvin, filed a Verified Conplaint for
Decl aratory Relief and Injunctive Relief in Case Nunber 98-31977-
Cld (R 1-11) in which Joanne Jerone, Chairman of Phyllis T. Garvin
Recall Committee, Nancy Farr, Acting Gty Manager of Daytona Beach
Shores, Cathy Benson, Deputy City Clerk of Daytona Beach Shores;
and Deanie Lowe, Supervisor/Director, Departnent of Elections,
Vol usia County, were naned as Defendants. Together with said
Verified Conplaint, Appellant filed an Enmergency Ex Parte Motion
for Tenmporary |Injunction and Anmended Mtion for Tenporary
I njunction (R 29-30). The Conpl aint and Energency Mtion were
assigned to the Honorable David Mnaco. A hearing was set on
Appel  ant's Emergency Mtion for Tenporary I njunction before Judge
Monaco on Septenber 10, 1998. On Septenber 9, 1998, an Order of
Reassi gnnment was entered by Judge Richard O finger, Chief Judge,
Seventh Judicial GCrcuit, reassigning the case to hinself and
schedul i ng hearing for Septenber 11, 1998 (R 13).

On Septenber 11, 1998, Appellant anended her Ex Parte
Emergency Motion for Tenporary Injunction (R 29-30). On Septenber
14, 1998, Appellant filed an Amended Verified Conplaint for
Decl aratory Relief and I njunctive Relief (R 37-44). The anmendnents

to the Enmergency Mdtion for Tenporary Injunction and to the



Verified Conplaint for Declaratory Relief and Injunctive Relief
wer e based on the actions of the acting Cty Manager/C erk, Deputy
Cty Cderk and Supervisor/Director, Departnent of Elections
pertaining to the recall action prior to the Emergency Hearing
sought by Appellant. The nature of the relief sought was anended
in light of said actions. The Verified Conplaint for Declaratory
Relief and Injunctive Relief filed by Appellant was anended
pursuant to Stipulation of the parties and Order Granting Leave to
Amend entered by the Honorable R chard O finger, Grcuit Judge, on
or about Septenber 14, 1998 (R 45-46). Appellee, Joanne Jerone,
filed an answer to the Anmended Verified Conplaint for Declaratory
Relief and Injunctive Relief on or about Septenber 14, 1998 (R 47-
51).

On or about Septenber 16, 1998, Appellee, Joanne Jerone,
Chai rman of the Munici pal Recall Commttee of Daytona Beach Shores,
filed a Petition to Set Recall Election (R 52-59) in Case Nunber
98- 32056-CICI. On or about Septenber 17, 1998, Appellant entered
a Stipulation for D sm ssal of Nancy Farr, Acting Gty Mnager of
Dayt ona Beach Shores and Cat hy Benson, Deputy City C erk of Daytona
Beach Shores, as Defendants in Case Nunber 98-31977-CICl (R 60).

The Recal | proceeding cane on for trial before Judge O finger
on Septenber 18, 1998 (T:1-283). On or about Septenber 22, 1998,

the Honorable Richard B. Ofinger, Crcuit Judge, sua sponte,



entered an Order Consolidating Case Nunbers 98-31977-CICl with Case
Number 98-32056-CICl (R 453). On Septenber 23, 1998, Judge Richard
B. Ofinger, the Chief Crcuit Judge entered his Findings of Fact,
Concl usions of Law, and Order Scheduling Recall Election (R 469-
484). Appellant, Phyllis T. Garvin, filed a Mdtion for Rehearing
(R 486-496), on Cctober 5, 1998, seeking a rehearing of Judge
Ofinger's Order. The Mdtion for Rehearing was tinely filed on
Monday, October 5, 1998. The |lower court entered an Order Denying

Rehearing on Cctober 9, 1998 (R 504). Appellant filed a tinely

Notice of Appeal fromthe |ower court order on COctober 30, 1998
(R 505).

On Novenber 3, 1998, Appellant filed an Enmergency Motion to
Prevent Tallying of Election Results (R 514-515) in the | ower court
after |l earning that the County Attorney, Daniel Eckert, had advised
Appel | ee, Deanie Lowe, Supervi sor/Director, Depart nent of
El ections, Volusia County, to proceed with the recall election
despite Appellant's position and notification that a Notice of
Appeal had been filed which, Appellant contended, acted as an
automatic stay of the |lower court order. Although this point is
omtted on appeal, inthis Brief, Appellant feels it is significant
inthat the Supervisor/Director of Elections disobeyed thelaw. On

Novenber 3, 1998, the |lower court heard the Energency Mtion to



Prevent Tallying of Election Results, thereafter entering an O der
Granting Tenporary Stay on Novenber 3, 1998 (R 564-577). The Order
Granting Tenporary Stay provided that the stay would renmain in
effect until Friday, Novenber 6, 1998, at noon subject to further
action by the Honorable Fifth District Court of Appeal.

Appel l ant then filed an Enmergency Mdtion for Order Confirm ng
Automatic Stay or Extension of Trial Court's Tenporary Stay on or
about Novenber 4, 1998. This Fifth District Court of Appeal
entered its Order on Novenber 5, 1998, providing that the Novenber
3, 1998, Tenporary Stay Order of the |ower court shall remain in
effect until further order of this Court. Appellant then filed an
Amended Notice of Appeal on Novenber 9, 1998 (R 561-563) anendi ng

the orders appealed fromto include the Novenber 3, 1998, order of

the lower court pertaining to the automatic stay provisions of
Fla. R App. P. 9. 130(b) (2) and granting a tenporary stay (R 516-517).

In its Novenmber 5, 1998, Order, the Fifth District Court of
Appeal expedited the tinme periods for preparation of the Record on
Appeal and briefing schedul e herein. On Decenber 18, 1998, the
Appel late Court, affirmed the trial court's order in a ten-page
decision. (A 1-10) This appel |l ate decision struck the Fifth ground
in the Petition leaving only one valid ground. (A 11-26) On

January 19, 1999, the Petitioner filed a Notice of Discretionary



Appeal . (A:55)

Meanwhi | e, on January 29, 1999, the Appellate Court granted
Counci | menber Garvin's Mdtion for Attorneys' Fees. (A 56-58) On
April 2, 1999, that Order was vacated so that the issue could be
litigated in the trial court. (A59-61) On June 22, 1999, this
Court granted jurisdiction and set a tinmetable. (A:62) On June
28, 1999, Appellant filed a Notice of Appeal on June 30, 1999, this
Court entered an Order expediting the appeal. (A 63) This appeal

ensues.

4
STATEMENT OF THE FACTS

A commttee was forned in the City of Daytona Beach Shores in
August 1998 to consider the possibility of recall of Phyllis T.
Garvin, a Council menber and Vi ce Mayor of the City of Daytona Beach

Shores, Florida. The commttee prepared and circulated an initial



Petition for Recall (hereinafter referred to as the "10%Petition"
or "First Petition") and thereafter a Petition for Recall and
Def ense (hereinafter referred to as the "15% Petition" or "Second
Petition"). Appellant, Phyllis T. Garvin, challenged the
sufficiency of the allegations for recall and process by which the
petitions were prepared, issued and circul ated as viol ative of her
m nimal statutory due process rights. The follow ng facts were
devel oped at trial on Septenber 18, 1998.

Joanne Jerone, Chairperson of the Phyllis T. Garvin Recal
Committee, testified in Appellant's case below that the recall
commttee cane into existence on or about August 16, 1998. She
related initial discussions relating to the possibility of recal
with Cyde Brennaman and Don Large (T:.27-28). Appel | ee, Joanne
Jerone, testified that she was famliar with Exhibit 2, the 10%
Petition for Recall. She testified that the wording of the
petition initially was done by her attorney, Mary Hanson, but that
she redid the petition in her conputer (T:31-32). She testified
that the affidavits attached thereto were given to her by her
attorney, Mary Hanson (T:34). The affidavits were circulated with
and made a part of the Recall Petition (T:34). Addi ti onal
mat erials including instructions to circul ators and a press rel ease
on the recall were included in the packet of materials with the

Recal |l Petition (T:34-35) although not attached to the petition



itself. The petition and affidavits were attached although al
other materials were included within the recall packet given to
circulators (T:38). The 10% Petition was copied by Don Large
(T:39) and soneone added "Joanne Jerone, Chairperson” to the
petition during the copying process but before circulation (T:39).
Appel l ee, Joanne Jerone, testified that approximtely 40-50
conplete sets of Exhibit 2 were made by others, although she had
earlier testified to copying of 25-30 sets (T:40-41). Appellee,
Joanne Jerone, testified that she did not believe any other
docunents were provided to the circulators other than the recal
Petition with attached affidavits, instruction sheet, and press
rel ease (T:41-42).

Jerone testified that Don Large obtained circulators for the
10%Petition (T:45) but that she did not get personally involved in
the process of soliciting people to act as circulators (T:45).
Jerone testified that she may have circul ated sonme of the original
petitions herself and conceded that she had signed sone of the
original petitions as a circulator (T:46). The circul ated
petitions were received back fromthe circul ators by Don Large and
presented to Appellee (T:47). Appellee, her husband, Don Large and
Cl yde Brennaman took the first petitions to City Hall (T:47-48).
At City Hall, the petitions were given to Joyce Hol mqui st, the City

Manager at the time (T:48). Subsequently, Jerone received a copy



of Exhibit 18 fromJoyce Hol mqui st in which Ms. Hol nqui st notified
Appel | ee, Deanie Lowe, Supervi sor/Director, Depart nent of
El ections, Volusia County, that Holnmuist had found the 10%
Petition to be facially valid and contai ning 432 signatures

(T: 49-51).

Thereafter, Appellee, Joanne Jerone, and the recall commttee
began conposi ng the paperwork for the Second or 15% Petition
(T:52-53). She was assisted by her husband, Brennaman and Lar ge.
Appel lee identified Exhibit 7, the Recall Petition and Defense
Packets for the 15% Petition (T:55) an Exhibit 21, a blank of said
Recal |l Petition and Defense (T:56). Exhibit 21 was prepared by Don
Large (T:56). Jerone testified that the signature page was pl aced
first and did not specifically refer to Appellant, Phyllis T.
Garvin (T:56-57). Jerone conceded that the conmmttee submtted a
signature page with everything but signatures already on it to
Cathy Benson, City Cerk of Daytona Beach Shores (T:59). The
majority of the petitions had only a space for signatures and did
not include a space for residence or precinct nunber (T:59-60).
The preprinted signature pages did include an address from the
voters' list and a precinct nunber on the top of each page (T:59-
60) . No space was left on the signature page for the date of
signing by the elector (T:60) although there was a place for the

date with the circulators oath on the signature page (T:60).



Appel | ee, Joanne Jerone, testified that the commttee el ected
to make the Recall Petition and Defense (15% Petition) on three
pages, rather than one, as requested by Appellant, as she was
concerned with the size of the type on a one-page docunent (T:61)
and whether it would be readable. Exhibit 22, sanple Recal
Petition and Def enses on one page fromother Florida cities' recal
el ections, was displayed to Appellee, Joanne Jerone, who conceded
that the formwas one that the commttee could have used (T:62).
Jerone indicated that sonme changes had been nmade to what she
referred to as page 2 of the Recall Petition, the 15% Petition,
Exhibit 7 (T:64) and that she did not know who made the change
(T:64). The conmttee submtted two pages whil e Appellant, Phyllis
T. Garvin, submtted her defense, to Cathy Benson who copied the
three (3) separate pages (T:66-68). Appellee Jeronme was unawar e of
how many copies were nade by Cathy Benson but admtted that when
she received the copies from Benson that they were not stapled
together (T:69). The copies were then collated and secured by Don
Large, Janes Jerone and Appellee Jerone (T:69). The comm ttee
menbers assenbl ed t he copi es by placing the signature page entitled
"Petition for Recall and Defense" on top of the second page,
Petition for Recall, which stated the charges for recall and the
third page, "Defense Statenent” submtted by Appellant (T:69-70),

whi ch was pl aced on the bottomby the Appellee. The commttee then



provi ded the 15% Petition to circulators as a package (T:70-71).
Appel l ee Jerone indicated that she did not believe that any
affidavits or newspaper articles were submtted with the packets
for circulators (T:71-72).

Appel l ee Jerone testified that she collected signatures on a
primary election day at a table on which the Recall Petition and
Def ense were di splayed on a clipboard (T:73). The Second Petition
was col lected fromcircul ators although Appell ee could not recal
if the signature page, Petition for Recall and Defense were all
attached when the sets were returned (T:77). The collected 15%
Petitions were then delivered to Cathy Benson (T:78). Jer one
recalled Bill Lazarus taking off some pages when they were counting
the signatures (T:78-79) at Gty Hall.

On cross exam nation, appellee Jerone again confirned that the
affidavits were attached to the first or 10%Petition (T:82). The
press rel eases and/ or newspaper articles previously referred to by
Appel | ee Jerone were not physically attached to the original 10%
Petition (T:83). Jerone testified that she believed attaching the
defense statenent before the signature page would have been
m sl eadi ng or confusing to electors in |ight of the |anguage "Do
Not Sign Below' contained at the end of the defense statenent
(T:85-86). Jerone testified that the signatures obtained on the

first and Second Petitions were all obtained within the statutory



time periods (T:88).

Russell V. Brown testified that he had signed a Petition for
Recall (T:91). He identified his signature on Exhibit 7 (T:92) and
noted that he was in the shower at the tine he signed the form
(T:92) and was not in the presence of the circulator Hanmmersly
(T:93). M. Brown requested his signature be renoved from the
Petition for Recall (T:93). M. Brown's testinony was corroborated
by his wife, MIdred Brown, who testified that she was present when
her husband signed Exhibit 7 and that he was in the shower outside
of the presence of circulator Hammersly (T:99). She al so indicated
that she signed Exhibit 7 but that she did so at the parking | ot
near the polling area (T:98-99) and that there was not hing attached
to the signature page when she signed it (T:99). On cross-
exam nation, she indicated that she had signed Exhibit 21, the
bl ank form at the parking lot (T:100) although she subsequently
identified Exhibit 17, the withdrawal form as the form she signed
in the parking lot (T:103) on election day. Brian Hammersly
testified that he circulated signature forms without the attached
charges and defense (T:104). Thirty-two voter signatures were
obtained on materials circulated by Hammersly for the Second (or
15% Petition (T:106). Hamrersly conceded that he did not see M.
Brown (T:108) at the tinme M. Brown provided the signature in

qguesti on.



Merl e Kappl eman testified that she was at the polling area in
Dayt ona Beach Shores on election day for the primary election
(T:110). She indicated that she saw people at a table collecting
signatures for the recall petition and saw a docunent |ike Exhi bit
21 on the table (T:110). The docunent was clipped in a clipboard
at both the top and side in such a way that people could not
readily or easily | ook underneath (T:111).

Rita Zito testified that she signed a petition which had
papers attached (T:113-114) but did not know any of the specific
reasons for recall other than how she felt and what she read in the
paper (T:115). Further, Zito knew nothing of the defense other
than what was in the paper (T:116).

Janes W Arnstrong testified that he observed the recal
commttee soliciting signatures (T:117). Arnstrong confirnmed that
the Recall Petition and Defense was clipped in a clipboard wth the
si gnature page displayed (T:118). The clipboard had two clips and
the form was secured at the top and side. He observed no one

exam ned what docunents were underneath the signature page (T:118).

Harri et Johnson was a circulator of both the First and Second
Recal | Petitions. She recalled receiving a packet of materials
wth the Second Petition , which included a press release and

affidavits (T:120). She testified that she did not show the



i ndi vi dual s who signed for her anything other than the signature
page unl ess they asked for it (T:122). The Petition for Recall and
the separate defense of Appellant were included in her packet but
were not stapled to the signature pages (T:24), although Ms.
Johnson had themavailable for electors if they wanted to see them
(T:125).

Harry Limauro testified that he was asked by Don Large to get
involved in the recall canpaign (T:27). He was involved in the
First (109 Petition and attended an instructional neeting about
the recall (T:127-128). Limuro exam ned Exhibit 2, Petition for
Recal |, and indicated that he had received the petition but that
there were loose itens relating to it which were in his kit
(T:129). He could not renenber specifically what was attached to
the petition but recalled that he nade extra copies (T:129-130).

M. Limauro further testified that he received a packet of
materials pertaining to the Second (15% Petition. He received
preprinted signature pages requiring only a signature (T:132).
Li mauro nmade three sets of the materials in the packet. Linmauro
separated the signature pages from what he characterized as the
"working kit" while | eaving the other two sets of docunents intact
(T:135). He displayed the materials on the bridge table in his
condom ni um outside the mail room (T:134-135). After collecting

signatures, he returned only the signature pages, which were not



attached to anything, to the recall commttee. El even pages of
signatures reflected Linmauro's nanme as circulator (T:133).

Joyce Hol mgui st, testified that she was the Gty Manager/City
Clerk at Daytona Beach Shores fromearly October 1997, until she
was termnated, with sixty-days notice, on July 8, 1998, and
renmoved from her enploynent on August 20, 1998. Previously, she
was a Deputy Gty Cerk (T:145-146). She indicated that during the
first or second week of August, Brennaman, Don Large, and Joanne
Jerone cane to her wanting informati on on recall of Appellant. She
was asked if she knew of charges agai nst Appellant for which she
could be recalled. She informed the recall comm ttee
representatives that what ever charges had been previously forwarded
to the State Attorney's Ofice. She indicated that she did not
have affidavits to provide to them (T:147-148). Eventual |y,
Hol mgui st did provide affidavits during the second week of August
(T:148). Holmuist testified that she did not prepare the Petition
for Recall but did prepare some of the affidavits which were
appended to the Recall Petition (T:148-149). She received the
Petition for Recall in her capacity as City O erk on about August
14, 1998, from Appellee Joanne Jerone (T:149). The signatures
obt ai ned by the commttee were submtted to Hol ngui st who t hen sent
themto the Supervisor of Elections (T:149). Hol mguist indicated

that she served Appellant with a copy of what she received back



from the Supervisor of Elections Ofice (T:150). Hol nqui st
identified Exhibit 18 and noted that she certified having received
and exam ned the Petition for Recall wit 432 signatures which she
found to be prima facially valid (T:153). After receiving the
certification back fromthe Supervisor of Elections (Exhibit 18),
she caused a copy of the Recall Petition to be served on Appell ant
(T:154) by a police officer. She identified Exhibit 4 as the
certification fromDeanie Lowe certifying 405 of the 450 si gnatures
(T:155). Hol nyui st believes that she provided notice to Appel |l ant
on August 19, 1998, as her last day was August 20, 1998 (T: 158).
Hol mgui st intended Exhibit 18 to be a transmttal docunent to
Deanie Lowe whereby Hol nguist certified that the Petition for
Recal | was prima facially the sane as the petition presented to her
on August 14, 1998 (T:164).

Nancy Farr testified that she was the Finance Director for the
Cty of Daytona Beach Shores prior to August 20, 1998, but
thereafter assuned the position as Acting Gty Manager/Acting City
Clerk (T:170-171). She had no involvenent in the process
pertaining to the First (10% Petition for Recall but was invol ved
with the Second (15% Petition (T:171-172). Ms. Farr testified
t hat Cathy Benson nade copies of the Recall Petition and defense
statenent which was brought into the Cty derk's Ofice by

Appel | ee Joanne Jerone (T:172). M. Farr was aware that Appell ant,



Phyllis T. Garvin, wanted the docunent to be all on one page
(T:173). She indicated that no one on the recall commttee asked
her advice or opinion as to whether the form or content of the
docunents submtted were correct (T:173). Farr consulted with
Appel | ee Deanie Lowe, and reviewed the recall statute. She than
concluded that the formdid not need to be contained on one page
(T:173). Farr recalled making contact with an attorney with the
El ecti ons Conm ssion who agreed that the statute did not require
the formto be presented on one page (T:173-174). Farr indicated
that she was informed by Appellee Lowe that there were 3,070
el ectors at the tinme of the last election in 1997 (T:174) but that
she did not make any specific efforts to determ ne whether there
had been additions or deletions to the nunber of qualified el ectors
as of August of 1998 (T:174). Farr recalled that there were three
pages per packet and that the contents of the packet were stapled
bef ore copyi ng. She could not recall whether the typed in
information on part of Exhibit 7 was there or if it only contained
bl ank lines (T:176).

When Farr received the forns back fromthe commttee, she and
Benson reviewed to see if the signature pages had the signature of
the circulator and date (T:178) before sending themon to Appellee
Lowe (T:179). Farr recalled that Appellee Lowe certified back to

her that the petitions contained at |east fifteen percent of the



qualified electors as of the date of the |last election, which was
Septenber 20, 1997 (T:179-180). Farr was never provided
docunentation from Appell ee Lowe as to what the actual percentage
was of the total of qualified voters as of Septenber 10, 1998
(T:181).

Farr notified Appellant and provided her with a copy of
Exhi bits 10 and 11 which she had received back from Appel | ee Lowe
on or about Septenber 10, 1998 (T:180-181). Farr hand-delivered a
copy of Exhibit 13 to Appellant at City Hall but did not provide
Appellant with a certificate as to the percentage of qualified
el ectors who signed the Recall Petition (T:181). Farr recalls that
she did deliver such a certificate to the Cty Council (T:181).
Farr identified Exhibit 16 as the notice provided to the Cty
Council (T:182) which was based on the figures provided to her by
Appel l ee Lowe (T:182). Farr testified that the Second Recall
Petitions were returned to her within sixty (60) days after they
were sent out (T:184).

Cat heri ne Benson testified that she had been a Deputy City
Clerk a the Gty of Daytona Beach Shores since April of 1998
(T:189). Her first involvenent in the case was when the 10%
Petition was presented to the Gty Mnager. She assisted Joyce
Hol mguist with the counting of signatures for the First (10%

Petition (T:190). She was present when Hol nqui st certified the 10%



Petition to Lowe (T:191). Her next invol venent was when Appel | ant
brought in the defense statenent. Benson notified Appellee Jerone
that the defense statenment had been turned in and provided Jerone
with a copy (T:192). Benson testified that the recall conmttee
prepared the actual Recall Petition and Defense but that she put
appellant's defense with the other portions (T:192-193). The
recall commttee selected the format whil e Benson made the copies
and provided them to the conmmttee (T:193). Benson recall ed
receiving two versions of the signature page. She indicated that
she began copying the version with preprinted names but was stopped
and the preprinted formwas returned to Don Large at his request
(T:193-194). Benson recalled that Garvin's name did not appear on
t he signature page, which did not have a line for the precinct and
dat e of signing of each person signing (T:195). She indicated that
she made 100 copies of each form and did not make any additi onal
copies thereafter (T:195). Benson further testified that she did
not authorize anyone to nake any copies of the materials for her
(T:196). Benson was unaware of and had no know edge of how the
majority of the signature pages, which were ultimately turned in,
ended up being the preprinted version which she returned to Don
Large (T:196). Benson testified that the recall commttee told her
to put the signature page on top when she initially attenpted to

put the signature page on the bottom of the three pages (T:197).



Benson conceded that Appellant had requested a different fornat
whi ch was not used (T:197). The recall commttee selected the
actual format and order of the pages (T:193-197). Benson did not
attach nore than one signature page to any of the docunents but
acknow edged that Exhibit 7 had nultiple signature pages attached
when returned to her (T:199-200). She noted that the sets did have
Appel  ant' s def ense when returned but the sets were not returned in
the sane fashion as when they left her office (T:201-202, 204).

On cross-exam nation, Benson acknow edged that the statutes,
to her know edge, did not provide that only one signature page
could be attached to the petitions (T:205). Further, she conceded
that there were no differences between the blank signature pages
and the preprinted signature pages other than that the nanmes and
addressed had been typed in (T:205-206).

Appel lant, Phyllis Garvin, testified in her case that she was
el ected a council nenber and had been elected Vice Mayor by the
City Counsel on Cctober 8, 1997 (T:207). She acknow edged that she
was the subject of the recall petition being considered by the
court (T:208) and that she had filed an Anended Verified Conpl ai nt
for Declaratory Relief and Injunctive relief. She testified that
she asked, in her petition, that the grounds for recall be decl ared
legally insufficient (T:208). She testified that she believed that

she and the city residents would be irreparably harmed if the



relief requested was not granted (T:209). Appellant confirned that
the signature page was all that was visible on primary day as the
charges and her defense were obscured by a clipboard as previously
testified to by other w tnesses (T:212-214). After Appellant's
testi nony, Appellant rested her case below (T:220).

In the defense case, Janes Jerone testified that he was
involved with the recall commttee (T:222). He indicated that he
hel ped prepare the packages for the circulators of Exhibit 7 (T: 24-
225) and that all pages were attached when the circulators were
given their materials at the conmttee neeting (T:228). Jerone
testified that nost of the sets had two signature pages attached
and sonme were bl ank and others were preprinted (T:229). Jerone did
not know who prepared or copied the preprinted forns which were
attached to some of the sets (T:229-230). M. Jerone was involved
in the assenbly of the sets of the Second (15% Petition (T:236).
He indicated that he nmade sets of the Second Petition. A set
consisted of the signature page, recall petition charges and
defense statenent in that order (T:237). Al though M. Jerone did
not know where they canme from he indicated that preprinted
signature pages were used and that sonetines nultiple signature
pages were attached to the sets (T:237-238). He indicated that
they had extra copies of all of the forns (T:239). Sone packets

al so included | oose affidavits (T:240) and that the instructions to



circulators stated that affidavits were enclosed (T:242).

Jerone testified that he did not work on putting the 10%
Petition together (T:234) and, although he did not separate the
signed 10% Petition from the affidavits that had been attached
(T:235), he knew that they were separated in the office at City
Hal | (T:235). Despite that testinony, Jerone |ater contradicted
hi msel f by testifying that the affidavits were not attached to the
First (10% Petition when circulated (T:242).

Don Large testified that he started the recall commttee and
met with Cyde Brennaman and Joanne Jerone (T:245-246). Large
testified that he did not have anything to do with the drafting,
content or format of the First (10% Petition (T:247) but that he
was a circulator of that petition (T:248). He initially testified
that the affidavits were attached to the First Petition but then
i ndi cated that they were | oose (T:248) inthe circul ator's packets.
Large testified that he created the Second (15% Petition form
(T:249) and prepared Exhibit 21 (T:249-250). Large also prepared
a separate preprinted signature form with nanes and addresses
contai ned thereon (T:250) froma list of voters of Daytona Beach
Shores (T:250-251). The list was not up to date (T:251). Large
prepared the preprinted forns fromthe |list of voters and organi zed

them according to address (T:251). He then printed the |ists out



of his conputer and gave them to circulators (T:252). Mul tiple
si gnat ure pages were included wth the preprinted sets (T:255). At

t he concl usion of Don Large, the defense rested.

SUMMARY OF ARGUMENT

Appel l ant contends that the trial court erred in failing to
find that the Petitions for Recall were legally insufficient.
Appel I ant contends that the court's rulings as to grounds 1(a) and
(b) were inerror as the allegations failed to all ege conduct which
was positively unlawful. Grounds 1(a) and (b) were legally
insufficient to allege a basis for recall for malfeasance. No
specific violations of | awor charges were identified or applied to
the facts of the instant case. Finally, even if the | ower courts
were correct in finding ground 1 legally sufficient, Appellant
contends that the determ nation below that grounds 2, 3, 4 and 5
were legally insufficient dictated that the mxed petition was
insufficient as a matter of law on the authority of Davis v.
Friend, 507 So.2d 796, (Fla. 4th DCA 1987) as the Petition was
substantially based on invalid grounds. appellant would ask this

Court to retain jurisdiction, adopt Davis and overrul e.



POINT I

THE TRIAL COURT ERRED IN DENYING APPELLANT'S AMENDED

VERIFIED COMPLAINT FOR DECLARATORY RELIEF AND INJUNCTIVE

RELIEF WHERE THE ALLEGATIONS OF THE PETITIONS FOR RECALL

WERE LEGALLY INSUFFICIENT.

A PROLOGUE:

Appel I ant fil ed her Arended Verified Conplaint for declaratory
Relief and Injunctive Relief (R 37-44) and her earlier Verified
Conmpl aint for Declaratory Relief and Injunctive Relief (R 1-11)
seeking a declaratory judgnent that the Petition for Recall
contained legally insufficient grounds to support the issuance of
a recall petition, for imedi ate decertification of the recal
petition and an injunction prohibiting a recall election. The

| oner court order on appeal (R 469-484) determ ned that grounds one

and five of the allegations raised in the recall petition were



legally sufficient while holding that grounds two, three and four
were legally insufficient (R 474-475). The |ower court denied
Appellant’s requested relief for a declaratory judgnent and
injunction (R 480). The Appellate Court held that ground 5 was
legally insufficient but affirnmed on the basis that ground 1 was
still valid and al one could support the sufficiency of the recall
petition.

The allegations contained in the First (10% Petition for

Recal | were:

1. Mal f easance due to persistent repeated violations of City
Manager form of governnment and Section 3.06 of the
Charter by:

a. Gving direct work instructions to City enployees
Wl liam Lazarus, Cathy Benson and Joe
Bl ankenshi p, w thout first going through Gty Manager.
b. Wthout Council discussion or approval,
taki ng unlawful unilateral action to advertise
for a part-tinme interim Gty Manager.

2. Mal f easance, as wi thout |awful grounds [sic] she nakes
every effort to deprive applicants of their rights of due
process of |aw.

3. Vi ol ation of her oath of office (Sec. 2.08) by subverting

the Gty Manager form of governnent.



M sfeasance, in that she continually intimdates and
harasses City enployees to effectuate her personal
desires.

Mal f easance of office in that she urged council nenber
Marion Kyser not to attend a council neeting so that a

guorum woul d not be avail able (R 470).

CONTAM NATED PETI TI ON

1

Appel l ant contends that the trial and appellate courts
erred in denying declaratory and injunctive relief even
if the court's findings as to the legal sufficiency of
ground 1 are deened by this court to be correct.
Appel I ant contends that the Recall Petition was |legally
i nsufficient once the appellate court made a
determ nation that four of five grounds contained therein

were insufficient for recall. Davis v. Friend, supra.

I nstead, both courts relied on Wlfson, for their
determ nation that only the conplete failure of all of
the charges in a Recall Petition to neet the statutory
requi renents wll justify enjoining an election.
However, Wlfson may be distinguished from the facts
presented in the instant case. The trial court in
Wl fson refused to rule on the validity of several other

charges after determining that the first ground was



sufficient to sustain recall proceedings. Accordingly,
there were no invalid grounds found to be contained
within the Wlfson petition for recall. (Wl fson is
|isted as questionable authority in Shephards.)
The lower court, Fifth District Court of Appeal,
her ei n has determ ned t hat
four of the five grounds for recall were |l egally
i nsufficient.

Appel  ant would note that the grounds 2, 3, 4 and 5 of
the Recall Petition were nore om nous sounding and offensive in
nature than the grounds found by the court to be legally
sufficient. The recall commttee accused Appellant of denying
others due process of law, a violation of her oath of office,
subverting the Gty Manager formof governnent and i ntim dati on and
harassnment of city enployees to effectuate her personal desires
(R 470). The recall commttee did everything but accuse Appell ant
of treason, sedition, and comuni st party nenbership. The
inflammatory nature of these allegations, which were found to be
legally insufficient as contrasted to the weakness of the charge in
Count 1, cannot be overl ooked wth respect to their inpact on the
deci sion of those who decided to sign the Petition in addressing

whet her the petition as a whole should have been stricken.



Appel l ant contends that the trial court erred in failing to

apply the holding in Davis v. Friend, supra. Therein, the trial

court had determ ned that three out of the four grounds for recal
were legally insufficient. Nonetheless, the trial court in Davis,
held that the recall proceedings under the petition should
continue. The District Court of Appeal, Fourth District, reversed
the lower court order denying Appellant’s request to enjoin a
recall election. As here, the | ower court had relied on Wl fson.
The District Court of Appeal, Fourth District, held:
Wl fson is distinguishable in that the trial and

appellate courts refused to rule on the validity of
several charges after determ ning that the first ground

was sufficient to sustain recall proceedings. The
appellate court noted that the additional allegations

"woul d likely surface during a canpai gn anyway.” 1d, at
92. The recall statute requires the approval of a

petition by a substantial nunber of voters before a
recall election may be scheduled to that petition.
Section 100.361 Florida Statute (1985). Here, three (3)
di stinct charges have actually beenruled invalid, and it
i's undi sputed on this record that a substantial nunber of
voters endorsed the petition on the basis of all four (4)
charges. W agree with Appellants that it is inpossible
to determ ne whet her those voters woul d have endorsed t he
recall petition in the absence of three (3) charges, al
of which we note superficially appear to be nore serious
than the remaining charge. W disagree wwth Wil fson to
the extent it holds that recall proceedings may not be
enj oi ned even though they are predicated on a petition
substantially based on invalid grounds.

Davis, at 797.
It is undisputed on the record before this court that the

el ectors endorsed the petitions on the basis of all of the charges



contained therein. Just as in Davis, the three charges found to be
invalid inthis case superficially appeared to be nore serious than
| one charge found to be valid. Further, it is also inpossible from
reviewing the record to determ ne whether the voters would have
endorsed the Recall Petition in the absence of the invalid charges.

The absence of evidence on this point should be determ native
agai nst the Recall Commttee. A four corners evaluation of the
Petition shoul d be construed agai nst the drafter commttee. It was
the drafter that had the option of | eaving out the invalid charges,
but decided to get the maxi mumbang for its “buck”. Wen a can of
food is discovered to be contam nated, the bottomof the can i s not
eaten from And everything that flowed fromthe Recall petition
was fruit of the poisonous tree and cannot serve as an after-the-
fact rationalization of a wongful result.

At best, a very strong presunption of invalidity should be
created when invalid allegations are intermngled with “other”
char ges. The burden of proof should shift and indeed a very
stringent burden of proof should be placed on the contam nator to
prove the entire process was not contam nated. The record starkly
reflects that the recall commttee did not neet this burden.

Ironically, the court below followed the Wol fson rul e i nstead
of Davis because it “further distanced the court fromthe political

process”. To the contrary, Wlfson requires a court to look into



a political ball and speculate that the invalid charges woul d have
caused no harm The Davis rule would create either an absol ute
rule of exclusion, as a matter of law, or inplenment a rebuttable
presunption, both of which are typical constructs of the courts.
If in other areas of the law the courts can adopt exclusionary
rules clearly the Court should do so here, and keep the recal

process pure.

While Davis did not specifically rule on the percentage of
invalid grounds necessary to create a threshold before a petition
to be determned to be “invalid grounds” such petitions nust be
scrutinized to ensure and protect the office holder’s property
rights and a right to due process of law. Clearly, when 4 of 5
charges were declared invalid, a whopping 80% the petition was
"substantially based on invalid grounds". Fundanent al fairness
requires a determnation that the recall petition so contam nated
with the invalid charges, that sandwi ched one very weak and
guestionabl e charge, should not be allowed to constitute a basis
for recall election. Davis should be followed and Wl fson
rejected. The Appellant should be reinstated.

C. CUTTI NG THE FI NAL THREAD THE FI NAL SWEEP

G ound 1 shoul d have been i nvalidated or a bare m ni nrumshoul d

have been regarded as so weak that it could not have been the



prevailing influence for the people to sign the Petition when the
signers were inflamed by the other 4 grounds in the petition.

1. STANDARD OF REVI EW

First, it is necessary to understand the archaic standard of
review unique to the recall petition that inpacts on the
mal f easance charge. It is well established that a City O erk has
no authority to determne the legal sufficiency of allegations
contained in a nunicipal recall petition before transmtting tothe
Supervi sor of Elections. Section 100.361, Florida Statutes (1997).
The authority to nake a determ nation of the |egal sufficiency of
all egations is reserved solely to the court upon application of an

interested party. State ex rel Landis v. Tedder, 106 Fl a. 140, 143

So. 148 (1932); Jividen v. MDonald, 541 So.2d 1276 (Fla. 2" DCA

1989). Once the legal sufficiency of the allegations of a recal

petition have been properly raised by an interested party the
reviewing court cannot rule on the truth or falsity of charges
agai nst the official and may only rul e on whether the facts al |l eged

in the recall petition are sufficient to establish grounds for

recall, Bent V. Ballantyne, 368 So.2d 351 (Fla. 1979); Muultrie v.

Davis, 498 So.2d 993 (Fla. 4" DCA 1986).
In other words, a well pled lie can serve as the basis for a
recall petition, and ultimately allow the electorate to turn a

recall election into a popularity contest.



Appel I ant herei n sought such a determ nation with the Verified
conplaint for Declaratory relief and Injunctive Relief and Anended
Verified Conplaint for Declaratory Relief and Injunctive Relief
(R 1-11, 37-44).

Wiile the truth or falsity of allegations alleged in a
muni ci pal recall petitionis ultimtely for the el ectorate and not
subject to judicial inquiry, a nere recital of one of the
specifically enunerated grounds for recall w thout an al |l egati on of

conduct constituting that ground, is insufficient. Bent, supra.

Al |l egations, even if true, cannot constitute mal feasance where the
conduct alleged is not prohibited under the laws of this state or
the Gty Charter.

Mal f easance has been defined as:

Evil doing: ill conduct. The conm ssion of sone act
which is positively unlawful; the doing of an act which
is wholly wongful and unlawful; the doing of an act
which a person ought not to do at all or the unjust
performance of sonme act which the party had no right or
whi ch he had contracted not to do Conprehensive term
i ncl udi ng any wongful conduct that affects, interrupts,
or interferes with the performance of official duties.
State ex rel Knabb v. Frater, 198 Wash. 675, 89 P.2d
1046, 1048. Mal f easance is a wongful act which the
actor has no legal right to do, or any wongful conduct
whi ch affects, interrupts or interferes with performance
of an official duty, or an act for which there is no
authority or warrant of |aw or which a person ought not
to do at all, or the unjust performance of sone act,
whi ch party performng it has no right, or has contracted
not, to do. Daugherty v. Ellis, 142 W Va. 340, 97
S.E. 2d 33, 42.

Black's Law Dictionary, 6'" edition, (1990).




As noted by the trial court in its order on appeal,
mal f easance is defined as the comm ssion of sone act which is

positively unlawful. Moultrie, supra. |In considering the |ega

sufficiency of the allegations of the instant Petition for Recall,
it is necessary to examne the specific allegations to see what
specific act has been alleged which is, or could be, positively
unl awf ul . Further, the alleged m sdeeds nust have sone
relationship to the duties of the official's office. The conduct
al |l eged must be prohibited under either the |laws of the state or

the charter of the nunicipality. Bent, supra. Al | egati ons

consisting of nothing nore than beliefs, ideas, opinions or
alleging errors in judgnent or unpopul ar acts by the official for
whom recall is sought are legally insufficient no matter how

unpopul ar they may be. See, E.G Taines v. Glvin, 279 So.2d 9

(Fla. 1973); Richard v. Tom inson, 49 So.2d 798 (Fla. 1951); Tolar

v. Johns, 147 So.2d 196 (Fla. 2nd DCA 1962); Joyner v. Shuman, 116

So. 2d 472 (Fla. 2" DCA 1959). The court has previously detern ned
that there should be a real foundation for such a harsh test as a
recall election, that the charge against an official sought to be
recalled is related to the performance of the duties of his office
and that the ground of the action shoul d be sonet hing stronger than
a belief or an idea. A charge should contain a substantial basis

in fact. Ri chard, supra; Joyner:; supra.




Appel  ant as an el ected Council menber of the City Council of
the Cty of Daytona Beach Shores, Florida, has a vested property

right in her office. Such property rights may not be unlawful |y

taken away or illegally infringed upon. State ex rel. Landis,
supra. In assessing the legal sufficiency of allegations for
recall, the court has a duty to address only the specifics all eged

by the recall commttee rather than to interpret or supply m ssing
factual allegations which woul d arguably render the grounds | egally

sufficient. Piver v. Stallmn, 198 So.2d 859 (Fla. 3¢ DCA 1967).

2. NOT _GROUNDED

Having identified the appropriate |egal standard, Appellant
contends that the trial court erred in nmaking a determ nation that
ground 1 was legally sufficient. Appellant was accused in ground
1(a) of giving direct work instructions to city enployees in
violation of Section E 3.06 of the City Charger of the Cty of
Dayt ona Beach Shores. Section 3.06 of the Cty Charter provides
t hat :

Except for purposes of investigation, inquiry and
information, the Council and commttees or individua
menbers thereof, shall deal with the City Oficers and
enpl oyees of the Cty solely through the manager and
neither the Council or its nmenbers shall give orders to
such officer or enployee, either publicly or privately.
Any such action shall constitute nal feasance within the
meaning of Article IV, Section 7(a) of the Florida
Constitution. This prohibition shall in no way restrict
the right of individual council nenbers to observe
personally and scrutinize closely all aspects of City
government in order to obtain independent information for



use by the council in discharging its responsibility to

formulate sound policies, to hold the adm nistration

accountable to the people and to increase the efficiency

and the econony of City governnent wherever possible.
Section 3.06 does not specifically prohibit the giving of
instructions without first going through the Gty Manager but only
the giving of orders to city enployees without first going through
the Gty Manager. Wthout regard to whatever may have been
contained within affidavits which were either attached or | oosely
circulated with the Petition for Recall, the statenent of grounds
nmust be contained within the Petition for Recall, consisting of 200
words or less, and reference to other materials to interpret or
expl ain the specific grounds is inappropriate.

Appel I ant i s accused only of having given instructions, rather
than orders as prohibited by Section 3.06 of the City Charter. An
order is defined as “a nandate; precept: command or direction
authoritatively given; rule or regulation.” Further, to instruct
is defined as “to convey information as a client to an attorney”,
or as an attorney to a counsel, or as a judge to a jury.” Black’s
Law Di ctionary, 6'" edition, (1990). Instructions are in the nature
of advice or directions conveying information as opposed to
precepts or mandates. The recall commttee specifically chose the
| anguage enployed in the allegations of the Recall Petition and

chose incorrectly. Section 3.06 of the Cty Charter does not

prohi bit a council nmenber from having contact with city enpl oyees



or from scrutinizing their performance or actions. In fact,
council nenbers have a duty to do so. | f Appellant gave
instructions as alleged in the recall petition, such conduct cannot
be construed to be nal feasance because it is not specifically

prohibited by the City charter or any other law of this state.

The Recall Committee, in drafting the grounds in the Recall
Petition, failed to appropriately identify any provision of the
City Charter or state statute violated by the giving of the

instructions alleged. As nalfeasance is specifically defined to be

the comm ssion of sone act which is positively unlawful. The
Court cannot, in assessing the |legal sufficiency of the
all egations, supply mssing factual information or |anguage

necessary to state a legally sufficient ground. The | ower court
erroneously made a finding that Appellant violated an express
prohibition in the Gty Charter by interpreting or construing
instructions to be the equival ent of orders.

After so doing, the Court construed the allegations in ground
1(a) as constituting nalfeasance and found the ground legally

sufficient on the authority of Wil fson v. Wrk, 326 So.2d 90 (Fl a.

2" DCA 1976). However, the decision in Wl fson is of questionable
validity as good law and certainly may be distinguished on its

facts. The City Charter provision considered in Wlfson had



expressed prohibitions agai nst the giving of orders or requests to
subordi nates of the Gty Manager either publicly or privately. The
specific ground in the Recall Petition considered in Wlfson
tracked the |anguage of the Cty Charter provision by accusing
Wl fson of *“giving orders to, and nmaking a request of, city
enpl oyees who were subordinates of the City Manager.” Wl fson, at
90. Unlike the grounds considered in Wolfson, ground 1(a) herein
al l eged that Appellant had given instructions while the Charter
provi sion considered prohibited only the giving of orders to city
enpl oyees. The grounds did not tract the |anguage of the
applicable City Charter provision alleged to have been viol at ed.
See, fn. The actions attributed to Appellant were not unlaw ul
and, therefore, cannot constitute nalfeasance as a matter of |aw
The trial court erred in finding this ground legally sufficient.
In ground 1(b) Appellant is further accused of having taken
unl awful , unilateral action to advertise for a part-tinme interim
City Manager. No statutory or charter provision is cited by the
drafters of the Recall Petition, nor was any identified in the
trial below, which would prohibit the action all eged and nmake such
action unl awful . The specific allegation did not state that an
actual advertisenent for the position of part-tinme InterimCity
Manager was placed by Appellant or that Cty funds were used by

Appellant to place such an advertisenent. Even if Appellant



actually did place such an advertisenent, her actions would not
have violated the Charter of the Cty of Daytona Beach Shores or
any other law of the state. |In that malfeasance constitutes the
comm ssion of an act which is positively unlawful, the alleged
conduct cannot be construed as mnal f easance.

Section 3.02 of the Gty Charter provides that the Gty
Manager shall be appointed by a vote of 4/5 of the full council for
an indefinite term It should be noted that Appellant is not
accused in ground 1(b) of having unilaterally appointed, or
attenpted to appoint, a City Manager. Even if true, the
all egations in ground 1(b) constitute, at nost, a solicitation for

applications or expressions of interest in enploynent which is not

prohibited by the Gty Charter and state law. This allegation was
legally insufficient for recall and the trial court erred in its
| egal conclusion to the contrary.

Qobvi ously, since all five grounds of the recall petition were

invalid, the recall election should be declared null and voi d.



CONCLUSION

Based on the foregoing authorities and argunent contained
herein, Appellant respectfully requests this Honorable Court
reverse the order of the |lower court and declare the recall

election null and void.



It is further noted that fromthe very outset of the Recal
Canpai gn, the Recall Commttee has publicly threatened recall of
two of the other five nenbers of our City Council. They await your
deci sion which wll also inpact voters and thousands of el ected
officials in over 400 cities in this state.

Moreover, Appellant should be reinstated and iif the
repl acenent Council menber will not step down, issue an order
all owm ng Appellant to get a Wit of Quster of said Council nenber to

be signed by the Governor hinself.

FOOTNOTES



The Recall Committee is expected to waive the flag, stonp up
and down and claimthe will of the peopl e have spoken and t hat

al | errors are harniess, Beckstrom V. Vol usia County

Canvassi ng Board, 707 So.2d 720 (Fla. 1998). The Court bel ow

did not buy this argunent. Beckstrom applies to general
el ections, not recall petitions, an extraordi nary proceeding
where “t’s” nust be crossed and “i’s” dotted. |If not for the
invalid petition, there would not have been a vote in the
first place. Wo can calculate the harm caused, not only to
the Appellant, but to her beautiful little city's inmage, by
t he bandwagon effect between the tinme of signing of the
petition and the recall election? The conmttee’ s position
when stripped of all its gloss is that the electorate should
be able to recall anyone for any reason, even for

unpopul arity, and as quoted in the May 19, 1999, Florida Wall

Street Journal, where the Appellee argued that voters have a

right to vote soneone out of office for sinply being a "jerk”

Appel I ant and her fam |y have suffered for 14 nonths with her
reputation, which was fornmerly that of a "do-gooder", severely
damaged by the vicious acts and demagoguery of the Recall
Comm ttee. An expedited decisioninthis case nowbefore this

Honor abl e Court, m ght give the Appellant the benefit of nore



time as a candidate for re-election as an incunbent.

In a Recall election a judge is concerned with the sufficiency
of the pleadings, not the proof, as in reviewing a notion to
di sm ss. Appellant has never been able to state her i nnocence
in a court of I|aw However, Appellant has |earned that
further analogy to the rules of «civil proceedings is
interesting. Aconplaint valid onits face can be invalidated
by exhibits attached to it that give cause for dismssal. |If
the sworn affidavits (A 64-69) were exam ned carefully, it is
clear that Appellant did not give orders or instructions to
anyone but nerely that Appellant, as Council nmenber, while at
City Hall, asked questions and nmade suggestions to city
enpl oyees, actually in every case. She had the perm ssion of
the Gty Manager to speak to them She was permtted to do as
a Gty Councilnmenber in accordance with the Cty Charter
Li ke the attachnents on a conplaint, the affidavits i n support
of the Recall Petition, thenselves, woul d defeat the Petition.
(A:64-69) Indeed, only two of the three enpl oyees nentioned
in the petition had affidavits supposedly against the
Appel lant. An obviously disgruntled City Manager, who was in
the process of being dismssed for cause, admtted in the
| ower courts to witing affidavits against the Appellant for

t he enpl oyees. (T:146-148)



Query: | f Appellant was denied a vested property right,
shoul d not she be able to sue for a taking in inverse
condemmation for loss of her termor for

violation of her civil rights? Florida courts have not
spoken to this question.

The Appellate Court bel ow was an excell ent panel and wote a
very thoughtful ten-page opinion, which largely nmade this
review attainable. The Appell ate Court however, felt that the
di fference between the ternms "orders" and "instructions" was
too nuch a "splitting of hairs". Appellant would submt that
the distinction is stronger than that. Nevert hel ess, the
Appel I ate Court shoul d have focused on the prospective that
recall proceedings are quasi-crimnal in nature and inpose a
stigma nmuch like being charged with a crine. In fact,
Appel l ant was charged with mal feasance, which also has a
crimnal counterpart, if the mal feasance is severe enough. A
recall proceeding is also analogous to an inpeachnent
proceedi ng which has a heightened standard of pleading and
proof; or, a license-revocation proceeding which has been

described as quasi-crimnal and stigmatic. See, Anheuser

Busch v. Departnent of Business Requl ation, 393 So.2d 600

(Fla. 1t DCA 1981). The Busch case stated that the conpetent

substanti al evidence rule should be a variabl e that hei ghtens



in degree of proof as the consequences of the |icense-
revocation proceeding presents. Anal ogously, the Recall
Comm ttee should be held to a stricter standard of pleading
once an extra-ordinary proceeding was brought against
Appel | ant .

Further, aren’t crimnal charges construed strictly
in favor of the accused, and isn’t a prosecutor required
sone exact ness of his or her charges? Appellant has been
fal sely accused, sloppily <charged and politically

assassi nated. All because an elected official in a

representative denocracy has talked to city enpl oyees about

relevant city issues! The distinctions between the word used

in the Petition and the correct word does neke a difference.

Respectful ly submtted,

PHYLLIS T. GARVIN, Pro se, Appell ant
2555 S. Atlantic Avenue, #406

Dayt ona Beach Shores, Florida 32118
(904) 761-7029
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