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brief:
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R. = Transcri pt Page of Final Hearing before
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STATEMENT OF FACTS AND STATEMENT OF THE CASE

Respondent and the Conpl ai nant, Jack Sewall, net in 1990 or
1991. (R 59, 110). Shortly after neeting each other, Respondent
and M. Sewall becane very close friends. (R 67, 110). M.
Sewal | descri bed Respondent as his best friend. (R 62). M.
Sewal | was the godfather of Respondent’s son who was born in
1992. (R 111). Wen M. Sewall and his wife separated in Apri
1995, M. Sewall hired Respondent to represent himin his
di ssolution of marriage proceedings. (R 68, 111).

The di vorce proceedi ngs between M. and Ms. Sewall were
extrenely acrinonious and invol ved al |l egati ons of harassnent,
donestic violence injunctions and failure to pay tenporary child
support. (R 70). During his divorce, a crimnal investigation
of M. Sewall’s |ife insurance business began. (R 138). As the
al l egations concerning his life insurance business becane public
and as the divorce proceedi ngs continued, M. Sewall began to
suffer fromacute depression. (R 81-82, 137-138). M. Sewall
testified that he was concerned about the welfare of his children
and his elderly nother if anything were to happen to him (R
83). M. Sewall acknow edged that he spoke to Respondent about
| eaving himnoney to |look after his children. (R 84). M.
Sewal | asked Respondent to prepare a will and told himthat he
was “getting afraid of nyself again.” (R 60). Respondent’s

office prepared the will which named Respondent as the persona



representative and | eft Respondent a bequest of $15,000. (R 14;
TFB Exh. 2).

M. Sewall executed the will on October 31, 1996. (TFB Exh.
2). Respondent was not present when the will was executed. (R
132). However, Stacey Burns, one of M. Poe’s admnistrative
assi stants, was present to witness the execution of M. Sewall’s
will. (TFB Exh. 8). M. Burns testified that concerning every
w Il that she witnessed, she always nmade sure that the testator
had read the will. (R 47).

Respondent told M. Sewall that he could not ethically
accept the bequest if he drafted the instrunent. (R 25). Wile
Respondent did not intend to accept any bequest from M. Sewal |,
he did not fully advise M. Sewall of his intentions to reject
the testanmentary gift because M. Sewall was enotionally
di straught and would interpret the refusal as a betrayal. (R
131, 136-138). Respondent expl ained that he did not want
anot her |l awer to prepare the will |eaving hima bequest because
he was concerned that The Florida Bar would still investigate any
testamentary gift froma client to his | awer.! Mreover,
Respondent never intended to accept the bequest from M. Sewall.

(R 131, 136). Accordingly, after Respondent discovered that M.

! Respondent explained that The Florida Bar had previously conducted an investigation
concerning aformer client who had, unbeknownst to him, left him a bequest through a
testamentary instrument drafted by another attorney. The investigation did not result in any
probable cause determinations. (R. 136-137).



Sewal | had executed his will, Respondent drafted a renunciation
of his interest in the will on Novenber 4, 1996. (R 25, 137;
TFB Exh. 6). He attached the renunciation to the original copy
of M. Sewall’s wll. (R 139).

Prior to the conpletion of the dissolution of marriage
proceedi ngs, M. Sewall term nated Respondent’s services.
Respondent had repeatedly attenpted to convince M. Sewall to
disclose all of his financial records so that the presiding judge
coul d consider a reduction of his child support obligations. (R
111-117; Resp. Exh. 8). Respondent was eventually successful in
negotiating a reduction of M. Sewall’s child support paynents.
(R 125). Nevertheless, M. Sewall believed that it was
Respondent’s fault that his child support obligations were not
i mredi ately reduced and he retained other counsel. (R 76).

Bet ween COctober 1996 and Septenber 1998, M. Sewal |l was
convicted of four felonies. (Resp. Exh. 3). Two of these
convi ctions, dated Septenber 3, 1998, were first degree felonies
of Grand Theft and Organi zed Fraud which pertained to M.
Sewal | ’s thefts fromhis |ife insurance business investors which
occurred between January 1995 through Decenber 1996. (Resp. Exh.
3). M. Sewall testified that all of his financial, personal and
crimnal problens were caused by his excessive child support
obligations. (R 55, 76). He further testified that he bl anmed

Respondent for his crimnal convictions. (R 76-77). M. Sewall



even requested rei nbursenent of the $930,050 he owed to his life
i nsurance conpany investors from T The Florida Bar Client’s
Security Fund. (R 80-81).

On April 15, 1998, M. Sewall filed a conplaint with The
Fl ori da Bar accusi ng Respondent of |ack of diligence in his
di ssol ution proceedings. (Resp. Exh. 5). In addition, M.
Sewal | al so contended that Respondent, without M. Sewall’s
knowl edge or consent, had naned hinself as a beneficiary in M.
Sewall’s will. (Resp. Exh. 5). On January 11, 1999, The Florida
Bar filed a Conplaint solely relating to the creation of the wll
and charging violations of Rules Regulating The Florida Bar 4-1.1
and 4-1.8(c). A final hearing was held on Qctober 27, 1999 and a
sanctions hearing was held on February 24, 2000. On May 17,
2000, the Referee issued his report finding Respondent guilty of
Rules 4-1.1 and 4-1.8(c) and recommendi ng di sbarment. (R R).

Respondent mailed his Petition for Review on June 16, 2000.



SUMMARY OF THE ARGUMENT

The Referee’s factual findings and determ nation that
Respondent viol ated Rules Regul ating The Florida Bar 4-1.8(c) and
4-1.1 do not support a disbarnment recommendation. Relevant case
| aw concerning Rule 4-1.8(c) and Rule 4-1.1 viol ations address
nor e egregi ous m sconduct and the nost severe sanction inposed is
a ninety-one (91) day suspension.

Respondent attenpted to mitigate the 4-1.8(c) violation by
drafting a renunciation of his interest inthe will. Wile the
Ref eree appeared to find that the renunci ati on was the subject of
the Rule 4-1.1 violation, the renunciation denonstrates
Respondent’ s attenpt to take renedial action to correct the
situation. A consideration of the Referee’'s findings in
conjunction with Respondent’s disciplinary history supports the
i nposition of a concurrent one or two year suspension fromthe

practice of |aw



I. THE REFEREE’S RECOMMENDATION OF DISBARMENT IS NOT
SUPPORTED BY THE EVIDENCE, THE FLORIDA STANDARDS FOR
IMPOSING LAWYER SANCTIONS, OR THE CASE LAW.

Wi | e Respondent is not appealing the limted findings made
by the Referee, this Court should al so consider the uncontested
facts, admtted to by both Conpl ai nant and Respondent, that are
not included in the Report of Referee. A conplete consideration
of all the facts is necessary to determ ne the appropriate
sancti on.

First, it is inportant to recognize the rel ationship between
M. Sewall and Respondent. At the time M. Sewall asked
Respondent to draft a will, the Respondent and M. Sewall were
very close friends. (R 67, 110). Accordingly, M. Sewall’s
desire to | eave noney to a person whom he descri bed as his best
friend was not unusual . Moreover, the Referee did not determ ne

t hat Respondent drafted the bequest to hinself w thout M.



Sewal | s authorization and did not recomend that Respondent be
found guilty of any rule violations concerning di shonest or
fraudul ent conduct. (R R).

Second, the Referee’s finding that M. Sewall was suffering
from acute depression supports Respondent’s reluctance to refuse
M. Sewall’s request to | eave Respondent a portion of the estate.
M. Sewall testified that he told Respondent that he was “getting
afraid of hinself again.” (R 60). Respondent explained that he
understood that M. Sewall had considered suicide and he was very
concerned about doing anything that M. Sewall mght interpret as
a betrayal. (R 137-138).

Third, M. Sewall acknow edged that at the tine he requested
Respondent to draft the will, his debts greatly exceeded his
assets. (R 88-89). Respondent was aware of M. Sewall’s debts
and had di scussed bankruptcy with him (R 88-89). Respondent
knew that creditors would take priority over beneficiaries named
in the will and that there would not have been assets left in the
estate. (R 133). Since Respondent had nothing to gain froma
bequest in the will, there was no incentive to include hinself as
a beneficiary in the will. Respondent’s notivation was to avoid
upsetting his friend and causing M. Sewall to act irrationally.

Fourth, while the Referee found that the renunciation was
“not well done” and was a “poor device,” the Referee did not nake

any finding that it was not a valid renunciation. (RR). In



fact, the Referee was disturbed that the renunciation “still left
M. Sewall, the Respondent’s fornmer client, with a will that did
not di spose of his assets as he wshed.” (R R 2). Respondent
does not suggest that drafting a renunciation was the preferred
way to avoid violating Rule Regulating The Florida Bar 4-1.8(c).
However, Respondent was in the very difficult situation of
representing a close friend wth enotional problens whom he did
not want to further upset. Respondent was attenpting to take

renedi al acti on.

A. Disbarment is inconsistent with the Florida
Standards for Imposing lLawyer Sanctions.

Florida Standard C. 3.0 states that “[i]n inposing a sanction
after a finding of |lawer m sconduct, a court should consider the
followng factors: (a) the duty violated; (b) the | awer’s nental
state; (c) the potential or actual injury caused by the | awer’s
m sconduct; and (d) the existence of aggravating or mtigating
factors.” Fla. Stds. Inposing Law. Sancs. C.3.0. The Referee
did not properly consider these factors in determning that
di sbarment was appropri ate.

The Report of Referee does not include any standard relied

upon by the Referee to support the disbarnment recomendati on.



Standards 4.31 and 4.51, argued by The Florida Bar during the
final hearing in this matter, are not applicable to Respondent’s
conduct. An analysis of the correct standards does not support a
di sbar ment recomendati on.

Al t hough no standard specifically applies to a violation of
Rul e Regul ating The Florida Bar 4-1.8(c), Standard 4.3,
pertaining to conflicts of interest, may provide guidance in
determ ning the appropriate sanction. The Bar urges this Court
to di sbar Respondent based upon Standard 4.31. Standard 4. 31
states, in pertinent part, that “Di sbarnment is appropriate when a
| awer, without the inforned consent of the client(s): a) engages
in representation of a client knowng that the lawer’s interests
are adverse to the client’s with the intent to benefit the |awer
or another, and causes serious or potentially serious injury to
the client.” Fla. Stds. Inposing Law. Sancs. 4.31. However,
this Standard is not applicable for several reasons. The Referee
did not determ ne that Respondent attenpted to m slead or deceive
his client, M. Sewall, in order to benefit fromthe will wthout
the client’s know edge or consent. (R R 2).

Further, Respondent did not intend to benefit fromthe
creation of the will. Respondent knew that M. Sewall’s estate
did not have any assets due to M. Sewall’s extraordinary debt.
(R 133). M. Sewall had shown Respondent prom ssory notes

exceeding one mllion dollars and had di scussed bankruptcy with



him (R 88-89, 133).

Moreover, the drafting of the will did not cause serious or
potentially serious injury to the client. First, after M.
Sewal | term nated Respondent’s services, M. Sewall brought his
will to his subsequent attorney who drafted a neww ll. (R
106). Second, Respondent pronptly drafted the renunciation of
interest in the will and would not have received a bequest from
M. Sewall’s estate. (R 137; TFB Exh. 6).

In contrast, Standard 4.32 nore closely corresponds to
Respondent’s conduct. Standard 4.32 states, “[s]uspension is
appropriate when a | awer knows of a conflict of interest and
does not fully disclose to a client the possible effect of that
conflict, and causes injury or potential injury to a client.”
Fla. Stds. Inposing Law. Sancs. 4.32. In this case, Respondent
was aware that drafting a devise to hinself, even at the request
of the testator, violated Rule 4-1.8(c). He advised M. Sewall
that he could not ethically accept the bequest. (R 25).
However, due to Respondent’s fear that his friend and client
woul d interpret his unwillingness to accept the bequest as a
betrayal, he did not refuse M. Sewall’s desire to | eave him
nmoney to care for his dependents. (R 131, 136-138).

I n addition, Respondent did not cause injury to his client.
| f Respondent caused potential injury to his client, it was not

serious injury. M. Sewall executed his will on October 31, 1996

10



and Respondent executed the renunciation on Novenber 4, 1996.
(TFB Exh. 2, 6). M. Sewall revoked his wll and executed a new
will followng his term nation of Respondent’s services. (R
106). Accordingly, suspension rather than disbarnment is nore
appropriate in this case.

The Florida Bar also relied upon Standard 4.51 in arguing to
di sbar Respondent. Standard 4.51 states, “[d]isbarnent is
appropriate when a | awer’s course of conduct denonstrates that
the | awyer does not understand the nost fundanental | egal
doctrines or procedures, and the | awer’s conduct causes injury
or potential injury to a client.” Fla. Stds. Inposing Law.
Sancs. 4.51. The Report of Referee’'s findings of facts do not
refer to Respondent’s conpetence other than finding that the
renunci ati on was not “well done” and was a “poor device.” (R R
2). The Referee’'s findings do not specify the reasons for the
deficiency of the renunciation or whether the renunciation was
valid. (R R ). These limted findings do not support the
concl usi on that Respondent did not “understand the nost
fundanmental |egal doctrines or procedures.” D sbarnment cannot be
justified on this standard.

On the other hand, Standard 4.53 is nore applicable to the
factual findings of the Referee. Standard 4.53 states, in
pertinent part, “[pJublic reprimand is appropriate when a | awer:

(a) denmpnstrates failure to understand rel evant | egal doctrines

11



or procedures and causes injury or potential injury to a client.”
Fla. Stds. Inposing Law. Sancs. 4.53(a). Any problenms with the
renunci ation, as found by the Referee, conport with a “failure to
understand rel evant | egal doctrines or procedures” rather than a
failure to “understand the nost fundanental |egal doctrines or
procedures.” Consequently, an analysis of the standards

denonstrates that disbarment is not warranted in this matter

B. The Referee’s disbarment recommendation is not
supported by applicable case law.

No disciplinary case examning a violation of Rule 4-1.8(c)
has determ ned that disbarnment is an appropriate sanction.

Rat her, the nost severe sanction was the inposition of a ninety-

12



one (91) day suspension. A discussion of the relevant case | aw
fol |l ows.

In two disciplinary cases, the responding attorney received
a public reprimand for drafting a testanentary instrunment in

whi ch the attorney was a beneficiary. 1In The Florida Bar v.

MIller, 555 So. 2d 854 (Fla. 1990), the attorney drafted a wll
in which the client’s wife was the beneficiary of the testator’s
estate and the attorney nanmed hinself the contingent beneficiary.
Al though it was expected that the wife would outlive the
testator, she died first and a year later, the testator died

| eavi ng $200,000 to the attorney. 1d. at 855. Simlarly, in The

Florida Bar v. Novak, 313 So. 2d 727, 727-28 (Fla. 1974), an

attorney drafted a will in which he received the bulk of his
client’s estate and prepared a trust nam ng hinself as trustee
and authorizing the attorney to nake personal |oans to hinself.
After the client was decl ared i nconpetent, the client executed a
new wi Il which excluded the attorney. |d.

In both of these cases, the attorney received sone benefit
fromthe testamentary instrunent. |In Mller, the attorney
actually inherited $200,000. In Novak, the attorney received the
benefit of personal |oans that he granted to hinself as the
trustee of his client’s estate. Mreover, Novak drafted an
i nstrument which devised nost of the assets in the estate to

himself to the exclusion of any of the testator’s relatives.

13



In contrast, Respondent did not receive any pecuniary gain from
M. Sewall’s will.

This Court has inposed a rehabilitative suspension for a
di sciplinary case involving trust accounting violations as well
as drafting of a testanmentary instrunent in which he was a

beneficiary. In The Florida Bar v. Rule, 601 So. 2d 1179 (Fl a.

1992), the attorney drafted a will namng hinself and his famly
as beneficiaries and actually took possession of specific
devises. Further, the attorney, w thout petitioning the court,
paid hinself fees for the admnistration of the estate. 1In
addition to the m sconduct concerning the estate, the attorney
was al so found guilty of nunmerous trust account violations,

i ncluding a shortage and conm ngling of funds. 1d. at 1180.

Al t hough the attorney actually benefitted fromthe will he
drafted and violated serious trust accounting rules, he only
received a ninety-one (91) day suspension. Certainly,
Respondent’s conduct in M. Sewall’s estate was nuch | ess
egregi ous since Respondent did not intend to benefit fromthe
will, did not admnister the estate and took renedial action in
an attenpt to renove hinself froman inproper situation

In The Florida Bar v. Anderson, 638 So. 2d 29 (Fla. 1994),

this Court determned that a ninety (90) day suspension was an
appropriate sanction for an attorney who drafted six (6)

testamentary instrunents for his client which named himor his

14



wife as a beneficiary of his client’s estate. Although the
attorney did not receive a benefit fromthe testanentary
instrunment, he was attenpting to shield the real beneficiaries
fromtheir creditors. |1d. This Court noted that suspension was
warranted in Anderson, despite the prior public reprimnds
i nposed for simlar violations, because the m sconduct had
occurred after the enactnent date of Rule 4-1.8(c). 1d. at 30.

Even t hough Respondent’s conduct occurred after the
pronmul gation of 4-1.8(c), Respondent’s conduct is distinguishable
from Anderson. Rather than Anderson’ s repeated m sconduct of
drafting six (6) different testanentary instrunents, Respondent’s
office only created one wll. Wile Anderson drafted the wills
to attenpt to shield his client’s true beneficiaries fromits
proper creditors, Respondent’s reluctance to refuse M. Sewall’s
request was due to his fear that M. Sewall would interpret his
refusal as a betrayal and act irrationally, potentially harm ng
himself. Further, in contrast to Anderson, Respondent attenpted
to correct the situation by drafting the renunciation. Because
Respondent’ s conduct was not repeated and because Respondent
attenpted to mtigate the Rule 4-1.8(c) violation, a |l ess severe
sanction shoul d be inposed.

Further, the Referee’s determ nation that Respondent
violated Rule 4-1.1 does not justify disbarnment. An analysis of

Rule 4-1.1 violations in the context of probate proceedings is

15



hel pful in determ ning an appropriate sanction. Even in cases in
whi ch the attorney has commtted nultiple rule violations besides
violating Rule 4-1.1 and the attorney’s conduct has caused act ual
serious injury to the client, this Court has not inposed

di sbarment. For exanple, in The Florida Bar v. Roberts, 689 So.

2d 1049 (Fla. 1997), this Court inposed a ninety (90) day
suspensi on due to substantial m smanagenent of a probate estate
which resulted in serious injury. Due to Roberts’ admnistration
of the estate, funds were inproperly disbursed causing his
client, the personal representative, to |lose $9,000. |1d. at

1051. In addition to violating Rule 4-1.1, Roberts al so violated
Rul es Regulating The Florida Bar 4-1.3, 4-1.4(a) and (b) and 4-
8.4(a). ld. at 1050.

In The Florida Bar v. Shannon, 376 So. 2d 858, 860 (Fla.

1979), the attorney was found to have failed to properly handle
the adm nistration of an estate, failed to file an accounting in
accordance with the law, failed to file a tinmely fina

accounting, failed to conply with the probate court’s orders,
failed to tinely close out the estate, and failed to maintain
conplete records of the estate. Moreover, the attorney was found
to have collected a clearly excessive fee and to have used such

i naccurate and m sleading figures in his accounting to suggest a
m srepresentation to the probate court. 1d. This court found

that a ninety (90) day suspension was an appropriate sanction.

16



Id. at 861.
In both of these cases, a non-rehabilitative suspension was
i nposed for conduct that not only included violations concerning
conpetence but a pattern of failing to act with diligence and
pronptness in representing a client. Mst disturbingly, the
attorney in Shannon was al so found to have attenpted to
perpetrate a fraud on the probate court. Shannon at 860.
Mor eover, both cases resulted in pecuniary damage to the client.
In contrast, the Referee’s finding of a Rule 4-1.1 violation
in the present case appears to relate to Respondent’s drafting of
the renunciation instrunent. (R R 2). Respondent did not cause
any actual injury to M. Sewall and there was no finding of
fraud, deceit or m srepresentation. Respondent’s violation of
Rule 4-1.1, in conparison to Shannon and Roberts is relatively

m nor and does not warrant di sbarnent.

17



C. Respondent’s disciplinary history does not
sufficiently aggravate Respondent’s misconduct to
justify disbarment.

Wi | e Respondent concedes that his prior disciplinary
hi story was a proper consideration for the Referee in arriving at
a recommended di sci pline, such consideration does not warrant

di sbar nent her e. In The Florida Bar v. Bern, 425 So. 2d 526

(Fla. 1982), this Court considered the appropriate discipline for
an attorney with a lengthy disciplinary history who had suffered
two prior private reprimands and a prior public reprimnd. Based
upon the fourth disciplinary prosecution involving conflicts of
i nterest, maintenance of insufficient trust records and failing
to adequately account for noney and return fees, the referee
recommended a public reprimnd.

On review, this Court found that cumul ati ve m sconduct of a
simlar nature warranted an even nore severe discipline than
m ght dissimlar conduct and i nposed a ni nety-one (91) day
suspensi on.

In the instant case, the Referee noted Respondent previously

received a private reprimand, two adnoni shnents, a public

18



reprimand and a six (6) nmonth suspension. While Bern stands for
the proposition that a nore severe discipline is warranted due to
Respondent’s prior disciplinary record, the rationale of Bern
does not mandate disbarnent. It nust be noted that conpetence
and conflict problens often result in mnor m sconduct or public
repri mand penalties standing alone. |In the instant case,
Respondent took renedial action within one week and the client
suffered no harm

At present, Respondent has been suspended since May 1998,

when this court’s order becane effective in The Florida Bar v.

Poe, 717 So. 2d 540 (Fla. 1998). Respondent suggests that a
concurrent suspension of one or two years is the appropriate
di scipline given the relatively mnor m sconduct, the renedial
action taken by Respondent, and the prior and cumul ative

m sconduct .
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CONCLUSION

The Referee’s recomrendati on of disbarnent is not supported
by the Referee’s factual findings, the case law, the Florida
Standards for Inposing Lawyer Sanctions or Respondent’s
disciplinary history. This Court should reject the Referee's
recomendati on and i npose a one or two year concurrent suspension
fromthe practice of |aw

Respectful ly submtted,

SCOTT K. TQZI AN, ESQUI RE
SM TH AND TQZI AN, P. A
109 North Brush Street
Suite 150

Tanpa, Florida 33602
(813) 273-0063

Fla. Bar No. 253510
Attorney for Respondent
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