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SYMBOLS AND REFERENCES

The foll owm ng abbreviations and synbols are used in this
brief:

R = Transcri pt Page of Final Hearing before
Ref eree on Cctober 27, 1999.



ARGUMENT

In its Answer Brief, The Florida Bar appears to
m sconstrue the record testinony in order to support
Its argunents. For exanple, in order to apparently
suggest sone deficiency in conpetency that was not
i ncluded in the Referee’s findings, The Florida Bar
asserts that “Respondent knew that the will was not
adequate to neet M. Sewall’'s desire that his children
be provided for.” (Answer Brief, p. 8 (citing R 129-
130)). However, this cannot be inferred fromthe
transcri pt pages cited to by Conpl ai nant in support of
that assertion. During that portion of the record,
Respondent was expl aining the rationale behind M.
Sewal | 's desire to nane Respondent as a beneficiary.
Respondent testified that M. Sewall wanted to | eave
Respondent noney to take care of any special needs that
his children incurred.

I n addition, Conpl ai nant suggests that Respondent
admtted not only to commtting a Rule 4-1.8(c)
violation but also to intentionally commtting this

violation after being investigated for simlar



m sconduct. (Answer Brief, p. 8 (citing R 136-137)).
Again, after review of the record to which The Florida
Bar cites, it is clear that Respondent was descri bi ng
his reaction to discovering the final executed wll.
Respondent testified that when he reviewed the will, he
| mredi ately recogni zed the devise to himwas a cl ear
ethical violation. (R 136). Moreover, he expl ai ned
that he i mredi ately recogni zed the ethical inplication
because a few years earlier, The Florida Bar had

I nvestigated hi mwhen a forner client, unbeknownst to
him had |eft himher estate in a will drafted by
another attorney. (R 137). Certainly, the testinony
In the record does not support the Conplainant’s

I nsi nuation that Respondent was know ngly and
repeatedly commtting the sane ethical violations.

The Florida Bar characterizes Respondent’s
testinony in this manner to further its contention that
the Florida Standards for |nposing Lawer Sanctions
supports the disbarnent recommendati on. Standard
8.1(b) is the only standard relied upon by Conpl ai nant

to justify its request for disbarnent. Standard 8. 1(b)



states, in pertinent part, “disbarnent is appropriate
when a | awyer has been suspended for the sane or
simlar m sconduct, and intentionally engages in
further simlar acts of m sconduct.” Fla. Stds.

| nposi ng Law. Sancs. 8.1(b). The Florida Bar asserts

t hat Respondent’s suspension inposed in Florida Bar v.

Poe, 717 So. 2d 540 (1998) should be applied to
Standard 8.1(b) to el evate Respondent’s sanction to
di sbar nent .

The Florida Bar’'s reasoning is deficient and
potentially msleading. |In order for Standard 8. 1(b)
to be relevant, the responding attorney nust have been
suspended during or before the m sconduct that is
currently being considered. In this case, Respondent
had not been suspended prior to or at the tinme of the
execution of M. Sewall’s will (October 21, 1996) or on
the date the renunciation was signed (Novenber 4,
1996). Respondent was suspended fromthe practice of
law in April 1998.

The Florida Bar contends that a prior suspension

IS not necessary because the hearing in Florida Bar v.




Poe, 717 So. 2d 540 (1998) was “held in Novenber, 1996,
and continued through 1997" and that “this tinme period

was the sanme period during which the present m sconduct
occurred.” (Answer Brief, P. 15). However, the Referee

Report on which Florida Bar v. Poe, 717 So. 2d 540

(Fla. 1998) is based, indicates that the hearings in
this matter were held on Novenber 8, 1996 and April 17,
1997. dearly, Respondent’s conduct in the present
case occurred prior to both of these hearings.

Second, al though Respondent’s disciplinary history
i ncl udes prior conflict of interest violations, the

prior conflicts were not simlar to the present Rule

4-1.8(c) violation. In Florida Bar v. Poe, TFB Case
No. 1990- 30, 829(05A), Respondent was privately
reprimanded for violating Rules 4-1.6(a) and 4-8.4(b).
The adnoni shment of m nor m sconduct i ndicates that
Respondent had represented a husband and wife in a
civil matter. Respondent was disciplined for reporting
his clients’ previous threats of burning down their
home to arson investigators after his clients’ hone had

caught on fire. Thus, in contrast to the inplications



of a Rule 4-1.8(c) violation, the rule violations in
TFB Case No. 1990- 30, 829(05A) do not involve a conflict
bet ween Respondent’s interest and the interest of his
clients.

Simlarly, the suspension cases involving conflict
of interest violations did not suggest a conflict of
I nterest between Respondent and his clients.
Respondent received two six nonth concurrent

suspensions in Florida Bar v. Poe, 717 So. 2d 540 (Fl a.

1998) and Florida Bar v. Poe, Case No. 94,967 (Fla.

March 18, 1999). |In both cases, the conflict of
I nterest concerned Respondent’s representation of one
spouse in a dissolution action after having previously
represented the other spouse. Therefore, Respondent’s
prior concurrent suspension sanctions did not concern
simlar m sconduct.

The Florida Bar also attenpts to distinguish the
case law that specifically involves a Rule 4-1.8(c)
violation. In particular, The Florida Bar asserts that

Florida Bar v. Anderson, 638 So. 2d 29 (Fla. 1994)(Rul e

4-1.8(c) violation in which ninety day suspensi on was



| nposed) and Florida Bar v. Mller, 555 So. 2d 854

(Fla. 1990) (public reprimand i nposed for attorney

nam ng hinself as a beneficiary in a testanentary

I nstrunent) are not conpelling because MIIler and

Ander son had no disciplinary history. However, as

di scussed nore thoroughly in Respondent’s Initial

Brief, the factual circunstances of Anderson and Mller
were nore egregious since the respondi ng attorneys
actually received pecuniary gain fromthe bequests.
Accordi ngly,

Respondent’s disciplinary history in this case does not
el evate the sanction froma non-rehabilitative
suspensi on to di sbarnent.

The Florida Bar relies upon Florida Bar v. Neely,

587 So. 2d 465 (Fla. 1991) to argue that Respondent’s
di sciplinary history aggravates the present case to the
| nposition of disbarnent. However, Neely is

di stingui shable fromthe present case based upon a
conpari son of the disciplinary records and on the
severity of the rule violations. Neely’'s disciplinary

hi story included four separate suspensions and a public



reprimand for serious and repeated rule violations.

In Florida Bar v. Neely, 372 So. 2d 89, 91-92 (Fl a.

1979), Neely was suspended for ninety days when he was
found to have “take[n] advantage of a situation

i nvolving his clients’ real estate to their detrinent
and his personal gain” and thereafter |ying under oath

during a disciplinary hearing. In Florida Bar v.

Neely, 417 So. 2d 957 (Fla. 1982), this Court inposed a
public reprimand and one year of probation due to
Neely's failure to diligently prosecute a crim nal
appeal. In 1986, Neely was suspended for sixty days

and received a two year term of probation for his gross

negligence in managing his trust account. Florida Bar
v. Neely, 488 So. 2d 535 (Fla. 1986). I n 1987,
Neel y was agai n suspended for three nonths, foll owed by
a two year term of probation for several rule

vi ol ati ons including conduct adversely reflecting upon
fitness to practice |aw, conduct contrary to honesty,
justice, or good norals and for several violations
pertaining to his trust accounting practice. Florida

Bar v. Neely, 502 So. 2d 1237 (Fla. 1987). Sone of the




under | yi ng conduct for the rule violations involved
Neely' s failure to deliver his client’s funds held in
trust to the client’s creditors as instructed and then
subsequent |y demanding his client’s signature on an
excul patory letter requesting w thdrawal of the
client’s Bar conplaint as a condition of delivering
t hose funds. |d.

In 1989, Neely was agai n suspended for ninety-one
days for repeating the sane rule violations for which

he had previously been suspended. Florida Bar v.

Neely, 540 So. 2d 109 (Fla. 1989). This suspensi on was
| nposed due to Neely’'s failure to safe keep property
entrusted to himby a client, for msrepresenting to
his client that she had won a case when in fact the
case had been dism ssed for |ack of prosecution and for
overdrawi ng his trust account. |d.
Di sbarnment was ultimately ordered in 1991 after

Neely was again found to have commtted several serious
acts of m sconduct, which, w thout any aggravation, nmay

have justified disbarment. Florida Bar v. Neely, 587

So. 2d 465 (Fla. 1991). This m sconduct included Neely



“fal sely and fraudulently” inducing his client’s nother
“to convey her honestead . . . to a corporation owned
by [Neely]. 1d. at 466. Further, [Neely] did falsely
and fraudulently cause a nortgage to be placed agai nst
the . . . property . . . without her know edge or
consent.” [|d. Modreover, Neely then used the
fraudul ent deed to induce another party to | oan his
corporation noney. |d. Besides this fraudul ent,

decei tful and di shonest conduct, Neely also failed to
preserve funds held in trust, m srepresented fictitious
costs and travel expenses in his settlenent statenent
given to his client and violated other trust accounting
rules. 1d. at 467.

Respondent’ s disciplinary history is not conparable
to Neely' s pattern of repeatedly commtting the sane
serious ethical breaches. Wereas, Neely’ s m sconduct
consistently invol ved di shonesty, overreaching with or
deception of clients, trust account violations or |ying
under oath, Respondent’s conduct has generally touched
on conflict, neglect or diligence issues. Gven the

obvi ous disparity between the m sconduct of Neely and



the violations by Respondent, Neely has no precedenti al

value to the consideration of sanctions in this case.

10



CONCLUSION

The Referee’s recomrendati on of disbarnent is not supported
by the Referee’s factual findings, the case law, the Florida
St andards for |nposing Lawer Sanctions or Respondent’s
disciplinary history. This Court should reject the Referee's
recomendati on and i npose a one or two year concurrent suspension
fromthe practice of |aw

Respectful ly submtted,

SCOTT K. TQZI AN, ESQUI RE
SM TH AND TQZI AN, P. A
109 North Brush Street
Suite 150

Tanpa, Florida 33602
(813) 273-0063

Fla. Bar No. 253510
Attorney for Respondent
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