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STATEMENT OF THE CASE AND FACTS

Am cus curiae DES Action adopts the Statenent of the Case and
Facts found in the Petitioner's Initial Brief on the Merits. For
purposes of this brief, the relevant facts are as foll ows:

Grady Carter began snoking Lucky Strike cigarettes,
manufactured by Brown & WIIlianson's predecessor! in 1947. I n
1972, he switched to another brand, manufactured by a different
conpany.

M. Carter began to spit up blood on January 29, 1991. On
checki ng a hone nedi cal reference book, he found that this coul d be
caused by tuberculosis or by cancer. M. Carter had been exposed
to tuberculosis at the workplace. He immedi ately quit snoking. He
al so imedi ately nade an appointnent to see a physician. \V/ g
Carter saw doctors on February 4 and on February 5. The February
5 nedical notes list a nunber of inpressions, including |left upper
| ung nodul e, COPD, chronic bronchitis, a history of nephrolithiasis
(a kidney disease), previous history of ulcer disease, and
cigarette snoking 65 pack years. Neither "cancer" nor "tunor" was

explicitly nmentioned in the notes.

Two weeks after this case was fil ed, Arerican Tobacco Conpany
(which manufactured Lucky Strikes) nmerged into Brown and
WIllianmson, which answered the Conplaint as Anerican Tobacco
Conpany's "successor by nmerger". For ease of reference, we refer
only to Browmn & WIIianson.



On February 5, M. Carter was told by his physician that the
left lung nodule could be tuberculosis, or it could be a slowy
resolving pneunonia, or it could be cancer. The doctor
deli berately chose to nention cancer |ast. The doctor told M.
Carter that further testing was required in order to determ ne what
t he cause of the condition was.

M. Carter pronptly made arrangenents for those further tests,
whi ch were conducted on February 12. On February 14, M. Carter
was told that he did, in fact, have cancer

Since 1964, cigarette nmakers have been required to place a
war ni ng | abel on each pack of cigarettes. From 1964 to 1969, t hat
requi red warni ng was: "CAUTI ON: Cl GARETTE SMOKI NG MAY BE HAZARDQOUS
TO YOUR HEALTH. " I n 1969, the statute was anended i n several ways.
First, it required that a stronger warning be given: "WARNI NG
THE SURCGEON CGENERAL HAS DETERM NED THAT Cl GARETTE SMXKI NG IS
HAZARDOUS TO YOUR HEALTH'. Secondly, a stronger preenption cl ause
was added to the statute. Finally, the warning | abel requirenent
was extended to include all advertising and pronotion of
cigarettes. In 1984, the statute was further anended to require
four rotating warnings.

This action was filed on February 10, 1995. It alleged

litability in one count of negligence, including failure to give



adequat e warni ng of snoking hazards, and a second count of strict
lTability, alleging that the "Lucky Strike" product was
unr easonably dangerous due both to failure to warn and design
defects. Brown & Wl lianmson asserted the statute of limtations as
an affirmati ve defense, but the trial court ruled that there were
factual questions as to when the cause of action had accrued, and

that those issues nust be determ ned by the jury.



During the course of trial, M. Carter adduced evidence of
vari ous warni ngs whi ch coul d have been given, but were not. Brown
& Wllianson took the position, both before and during trial, that
(1) there was no reliable evidence that cigarette snoking caused
cancer and (2) cigarettes were not addictive. Brown & WIIlianson
objected to evidence as to the various warnings on the basis that
the 1969 Act preenpted all liability under state tort law in
connection with warnings in advertising and pronotion after its
effective date. Those objections were overrul ed.

Following a lengthy trial, the jury found Brown & Wl ianmson
liable and specifically found that the cause of action had not
accrued nore than four years prior to filing of the conplaint.

After judgnent was entered and post trial notions ruled on,
Brown & Wl lianmson appealed to the First District Court of Appeal.
That court ruled (723 So.2d at 836) that the facts of this case
unquestionably showed that the accunulated effects of snoking
mani fested thenselves to Grady Carter nore than four years before
he filed suit, and accordingly that reversal was required based on
the statute of limtations. The First District further held that
the trial references to other potential warnings required a
reversal in light of the federal preenption of causes of action

based on adequacy of warning |abels on cigarette packaging after



1969. 14

Following notions for rehearing, Petitioner tinely invoked
this Court's discretionary reviewjurisdiction based on express and
direct conflict wunder Article V, Section 3(b)(3), Florida
Constitution. This Court accepted jurisdiction and established a
briefing schedul e.

SUMMARY OF ARGUMENT

Al t hough Carter knew he had a nedical problemon January 29,
1991, he had reason to believe that it was not one connected with
cigarette snoking. H's hone nedical reference and his doctor both
indicated that it mght be tuberculosis, to which he had been
exposed. On February 5, he was told it mght be cancer,
tubercul osi s, or pneunonia, and that further testing was required
to determ ne what the condition was. The nedical notes of that

date list several "inpressions," but not any causal relationshipto
cigarettes. Only on February 14, when he was definitively
di agnosed with cancer, did Carter have the requisite know edge to
start the running of the statute of limtations.

A tentative diagnosis, no matter how correct it turns out to
be, is not enough to start the statutory clock, especially where

there is reason to believe that the condition is one which i s not

connected to the product. Even if the nedical notes had



established a causal connection, their contents should not be
inmputed to Carter, since he acted with due diligence in determ ning
t he cause of his condition.

Even if Carter had sufficient know edge, nore than four years
prior to filing suit, of his COPD, that should not bar his separate
claimfor cancer. Were a product can cause two unrel ated di seases
in the sanme person at different tines, the person has two separate
causes of action, not one. A contrary result would encourage
ot herwi se - unnecessary litigation and | ead to both i nadequate and
excessi ve damage awar ds.

Federal | aw may preenpt state | aw, but the scope of preenption
is narrowy construed, especially where the federal | awi npi nges on
areas within the traditional province of the states. The trial
court in this case followed controlling precedent fromthe Suprene
Court of the United States in instructing the jury. It is the
Evi dence Code, not federal preenption doctrine, that governs the
adm ssibility of evidence. Thus, evidence which mght have
supported a failure to warn claim (had such a claim not been
preenpted) is admssible if it is relevant to sone other issue in
the case. Federal preenption doctrine deals with i ssue precl usion,
not with admssibility of evidence.

I. INTEREST OF THE AMICUS CURIAE



Am cus Curiae is a non-profit organization wth several
t housand nmenbers. Its purposes include dissemnating information
about the effects of the drug diethylstilbestrol (hereafter "DES")
upon people who were exposed to the drug in utero. As this court
noted in Conley v. Boyle Drug Company, 570 So.2d 275, 279 N. 1 (Fl a.
1990), DES was first marketed in 1941, and was approved for use in
preventing mscarriages in 1947. It continued to be produced and
mar keted for that purpose until 1971, when nedical researchers
establ i shed a possible |ink between exposure to DES while in utero
and the devel opnent in young wonen of a form of cancer known as
cl ear cell adenocarcinona. id. Up to 300 conpanies may have
mar ket ed DES between 1947 and 1971. id., N 2.

In addition to causing clear cell adenocarcinoma, DES has
since been inplicated in reproductive and infertility problens of
children of DES nothers, and in the devel opnment of testicular
cancer in sons of DES nothers, and it nmay be inplicated in causing
ot her adverse nmedi cal conditions. Thus, just as cigarette snoking
can cause two separate and distinct injuries (for instance, COPD
and lung cancer), DES can |ikew se cause a single individual
different problens (such as infertility problens and clear cell
adenocar ci noma) whi ch nmani fest thenselves at different tines.

Additionally, the Food and Drug Admnistration required



certain information to acconpany DES and, as wth federal
| egi sl ation on cigarettes, contains a preenption clause. Thus, as
to the limtation of actions issue and the preenption issue,
children of DES nothers find thenselves in potentially the sane
situation as M. Carter. Like cigarettes, the adverse nedica
condi tions caused by DES only appear after a very |long period.
Li ke cigarettes, DES can cause different injuries at different
times to the same person. Thus, children of DES nothers have a
strong interest in the resolution of the limtation of action and
preenption issues in this case.

The Florida courts have on several occasions recognized the
| egal problens peculiar to victins of DES. In Diamond v. E.R.
Squibb & Sons, Inc., 397 So.2d 671 (Fla. 1981), this Court held
that the products liability statute of repose could not
constitutionally be applied to bar a DES clai mwhich was not even
di scovered until after the statute's twelve year period. In Conley
v. Boyle Drug Company, supra, this Court adopted a nodified version
of the market share theory of liability in recognition of the
uni que problens involved with DES caused injuries, even though it
had previously refused to adopt that theory as to asbestos in
Celotex Corporation v. Copeland, 471 So.2d 533 (Fla. 1985).

Simlarly, the instant case raises issues which are of acute



concern to the children of DES nothers.
II. THE DISTRICT COURT ERRED IN HOLDING THAT, AS A
MATTER OF LAW, CARTER'S CLAIMS WERE BARRED BY
THE STATUTE OF LIMITATIONS
In Tanner v. Hartog, 618 So.2d 177 (Fla. 1993), this Court
receded froma line of prior decisions and held that, in nedical
mal practi ce cases, the know edge of injury sufficient to trigger
the running of the statute of limtations nmeans not only know edge
of the injury, but also know edge that there is a reasonable
possibility (not a probability) that the injury was caused by
medi cal mal practice (i.e., know edge not only of causation but al so
of a reasonable possibility of a departure from the standard of
care). That continues to be the law. Hillsborough Mental Health
Center v. Harr, 618 So.2d 187 (Fla. 1993); Hanano v. Petrou, 683
So.2d 637 (Fla. 1st DCA 1996). \Wiether a plaintiff knew of both
the injury and the reasonable possibility that it was caused by
medi cal mal practice is normally a fact question. Copeland v.
Armstrong Cork Company, 447 So.2d 922 (Fla. 3d DCA 1984), arffirmed

in part, quashed in part on other grounds, 471 So.2d 533 (Fla.

1985) .



The statute of limtations begins to run only when the nonent
of trauma and the nonment of realization have both occurred,
"trauma" neans the damage or injury and "realization" neans the
"knew or should have known" el enment. Steiner v. Ciba-Geigy
Corporation, 364 So.2d 47 (Fla. 3d DCA 1978), cert. den., 373 So. 2d
461 (Fla. 1979). Whet her one, by the exercise of reasonable
di I i gence, should have known that he or she had a cause of action
agai nst the defendant is ordinarily a question of fact for the
jury. Board of Trustees of Sante Fe Community College v. Caudill
Rowlett Scott, Inc., 461 So.2d 239 (Fla. 1st DCA 1984), rev. den.,
472 So.2d 1180 and rev. den., 472 So.2d 1182 (Fla. 1985).

Know edge of injury alone, wthout know edge it resulted from
a negligent act,? does not trigger the running of the statute of
[imtations. Elliot v. Barrow, 526 So.2d 989 (Fla. 1st DCA 1988),
rev. den., 536 So.2d 244 (Fla. 1988); Schafer v. Lehrer, 476 So.2d
781 (Fla. 4th DCA 1985).

Knowl edge of the negligent act sufficient to trigger the
running of the statute of limtations nmeans not just know edge of

the act itself, but also knowl edge of the negligence. Rogers v.

2Most cases in this area deal with negligence actions, but
there seens to be no principled distinction between negligence and
strict liability or inplied warranty cases. For ease of reference,
we will refer to negligence.

10



Ruiz, 594 So.2d 756 (Fla. 2d DCA 1991).

Know edge of the nmere possibility of negligence i s not enough
to trigger the running of the statute of limtations, absent
know edge of injury caused by the negligence. Zukerman v. Ruden,
Barnett, McCloskey, Smith, Schuster & Russell, P.A., 670 So.2d 1050
(Fla. 3d DCA 1996) (Il egal mal practice action based on negligence in
connection wth real property loan docunents; statute of
l[imtations would begin to run only when foreclosure action had
been entirely resolved), rev. den., 679 So.2d 774 (Fla. 1996);
Throneburg v. Boose, Casey, Ciklin, Lubitz, Martens, McBane &
O'Connell, P.A., 659 So.2d 1134 (Fla. 4th DCA 1995) (I egal
mal practice action arising out of anmendnent to declarations of
condom ni umaction did not accrue when notice of claimof |ien gave
client notice anendnment possi bly was i neffective, but rather action
accrued after court had so ruled), dismissed, 664 So.2d 248 (Fl a.
1995); Lane v. Peat, Marwick, Mitchell & Company, 540 So.2d 922
(Fla. 3rd DCA 1989) (suit for accounting mal practice in connection
with tax advice; action did not accrue when Internal Revenue
Service issued deficiency letter, but only after court decision
resol ved issue), approved, 565 So.2d 1323 (Fla. 1990).

To trigger the running of the statute of Ilimtations,

plaintiff nust have know edge of the mninum facts essential to

11



give notice that atinmely investigation should cormence to di scover
additional facts needed to support a cause of action. Harr v.
Hillsborough County Mental Health Center, 591 So.2d 1051 (Fla. 2d
DCA 1991), approved, 618 So.2d 187 (Fla. 1993). 1In short, in this
case, Carter had to have know edge that he had cancer, not
tubercul osis, before the statute would begin to run.

In the present case, Carter knew that there was sonething
wrong Wi th hi mon January 29, when he spit up blood. He acted with
due diligence, consulting a hone nedi cal reference which indicated
two potential causes -- tuberculosis and | ung cancer. Tuberculosis
was not a fanciful possibility, since Carter had been exposed to
tuberculosis on the |job. Carter pronptly nmade a nedical
appoi ntnent, and on February 5 was told that an x-ray reveal ed a
| eft upper |obe nodule which could be tuberculosis, could be a
slowy resolving pneunonia, or could be cancer. Hi s doctor
del i berately down played the idea of cancer, and advised Carter
that nore tests were necessary to definitively diagnose his
condition. In short, the doctor nade a tentative diagnosis that
Carter suffered fromone of three conditions, only one of which,
lung cancer, is associated with cigarette snoking. Only on
February 14, when he was definitively diagnosed as havi ng cancer,

did Carter have know edge that he indeed did have an injury

12



(cancer) which coul d have been caused by ci garette snoki ng and t hat
an investigation should comence to discover additional facts
needed to support a cause of action.

In simlar situations, the courts of this state have on
several occasions held that the statute of limtations does not
begin to run when one has notice of an injury, but not of its
cause. Thus, for instance, in Board of Trustees of Santa Fe
Community College v. Caudill Rowlett Scott, Inc., supra, the
plaintiff college had notice, nore than four years prior to filing
suit, that it was experiencing a substantial nunber of leaks inits
under ground pi ping system but did not know, until |ess than four
years before filing the conplaint, what the cause of those | eaks
were. The First District held that the statute of limtations did
not bar the action, and this Court denied two separate petitions
for review of that decision

Simlarly, in Almengor v. Dade County, 359 So.2d 892 (Fla. 3d
DCA 1978), a nedical nal practice action, the plaintiff either was
aware or should have been aware, nore than the |imtations period
prior to filing suit, that their baby was born nentally retarded
and thereafter showed signs of nental retardation and abnornal
devel opment. Because the evidence did not put plaintiff on notice

as a matter of law that the baby was injured during birth (since

13



t he baby coul d have been born with a congenital defect w thout any
birth trauma), the court held that the statute of limtations did
not bar the action.

Li kewi se in the present case, Grady Carter knew on January 29
that he had a nedical problemand by February 5 that his condition
m ght be one of three different things, two of which are not in any
way related to cigarette snoking. It was not until February 14,
when he was definitively diagnosed with cancer, that Carter knew
that he had an injury which mght be associated with cigarette
snoking. Only then was he required to comence an investigation,
and only then did the statute of limtations begin to run.

Where a plaintiff's injury is a creeping disease, such as
asbestosi s, the cause of action accrues when the facts giving rise
to the cause of action are known or shoul d have been known wi th t he
exerci se of due diligence; this occurs when the accunul ated effects
of the substance manifest thensel ves to the claimnt in a way which
reasonably supplies sone evidence of a causal relationship to the
pr oduct . Copeland v. Armstrong Cork Company, supra. Al t hough
cancer cannot be categorized as a creeping disease, it is caused by
the accunmul ated effects of exposure to cigarette snoke, just as
asbestosis is caused by the accunul ated effects of exposure to

asbestos fibers. Accordingly, we suggest, this Court should hold

14



that the statute of limtations in a cigarette snoking case begins
to run when the accunul ated effects of cigarette snoking manifest
thenmselves to the claimant in a way that reasonably supplies sonme
evi dence of a causal relationship between claimant's injury and t he
pr oduct .

Anal ytical ly, we suggest, athree-prong approach i s necessary.
First, the claimnt nust have know edge that he has an injury.
Secondly, he must have reason to believe that his injury is one
whi ch may be causally related to the product in question. Third,
he nmust have sone reason to at | east suspect that tortious conduct
by defendant was invol ved. (i.e., that there had been nedica
negl i gence, or that the product was defective, or the like.)

The court in Braune v. Abbott Laboratories, 895 F. Supp. 530
(E.D.N Y. 1995), applied such a test, stating (at 545):

| ndependent of, and separate from a plaintiff's

awar eness of the fact that she is nedically inpaired nust

be her awareness that her nedi cal problemwas "caused" by

sonmet hing extrinsic to her biology -- that sonmeone has

done sonething to her. A plaintiff may only discover

aspects of her claimin pieces: (1) the fact that she

has a nedi cal problem (2) that fact that the probl emhas

a human cause; (3) the nature of the injurious agent

(e.g., drug, gas, etc.); (4) the specific identity of the

i njurious agent (e.g., DES, asbestos); and (5) that fact
t hat sonmeone or sone entity was liable, in sone way, in

15



connection with marketing, producing or distributing the
causative agent.

In order for the statute to begin running, the court concl uded,
plaintiff nust know that she has a nedical problem and that the
probl em has a human cause.

Here, Carter knew on January 29 that he had a nedi cal problem
However, he had reasonabl e grounds for believing that his condition
m ght be one wholly unconnected to his cigarette snoking --
tubercul osis, to which he had been exposed in the workplace. He
acted diligently and saw a doctor, who confirmed that tubercul osis
was a possibility, as was cancer and a slowy resol ving pneunoni a.
Thus, as of February 5, Carter did not know that he had an injury
which m ght be causally related to the product (cigarettes); he

only knew that he m ght have such an injury. To again quote the

Braune court (at 551): "Wile paranoiais w despread, the | aw does
not build upon it to demand that ill people assune that every
medi cal problem they suffer resulted fromthe intervention of a
mal ef actor. ™

As pointed out above, a nere possibility of causative
negligence is not sufficient to trigger running the running of the
statute of limtations. Only on February 14, when he | earned that
he di d have cancer, not tubercul osis or pneunonia, did Carter have

know edge that his condition was one that mght be caused by

16



ci garette snoking

The statute of limtations does not begin to run where it is
not possible to establish a causal relationship between the injury
and the product. Thus, for instance, where nedi cal science has not
established a causal relationship between the product and the
injury, the statute of limtations cannot begin to run. Szabo v.
Ashland 0il Company, 448 So.2d 549 (Fla. 3d DCA 1984).

Li kewi se, the statute of |imtations does not begin to run

until a physician could establish to a reasonable certainty a

cause-and-effect rel ationship between exposure to the product and
a physical disability. Brown v. Armstrong World Industries, Inc.

441 So.2d 1098 (Fla. 3d DCA 1983). In that case, plaintiff had
begun experiencing shortness of breath in 1966 or 1967. He had
heard of asbestosis in approximtely 1970 or 1971, at which point
he was retired. He becane concerned at that point that his
breat hi ng problens m ght be due to exposure to asbestos, having
read a newspaper article indicating that insulation workers were
devel opi ng lung problens due to asbestos. It was not until 1979,
however, that he was inforned by any physician that he suffered
from an asbestos rel ated disease. The court observed (at 1099,
enphasis supplied) that: "There is no showi ng by the defendants

t hat any physician could have established to a reasonabl e nedical
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certainty - prior to 1979 - a cause and effect rel ati onshi p between
plaintiff's exposure to asbestos and his physical disability."
Accordingly, the court reversed a sunmary judgnent based on the
statute of limtations defense. Simlarly in the instant case
t here was no showi ng that prior to February 14, 1991, any physici an
coul d have testified to a reasonabl e nedi cal certainty that Carter

had cancer rather than tubercul osis.
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Respondent may argue, as it did in the district court, that
t he doctor's notes of February 5 established a causal rel ati onshi p,
and that know edge of those nedical records should be inputed to
M. Carter. Factually, such a contention would be incorrect, since
the nmedical notes list a nunber of inpressions and do not purport
to reflect any causal connection between a left lung nodule and
cigarette snoking, any nore than they reflect a causal connection
bet ween ul cers or kidney di sease and ci garette snoking.

Moreover, we submt, inputation of know edge of nedical
records i s appropriate only when the cl ai mant does not exercise due
diligence to determ ne the facts which m ght have been reveal ed by
t hose nedi cal records. Thus, for instance, where a plaintiff's
condition is not so severe as to put him or her on notice of a
possi bl e i nvasion of his or her legal rights through the exercise
of reasonable diligence, know edge of the contents of plaintiff's
medi cal records will not be inputed. Tetstone v. Adams, 373 So. 2d
362 (Fla. 1st DCA 1979), cert. den., 383 So.2d 1189 (Fla. 1980).

Simlarly, in Higgs v. Florida Department of Corrections, 654
So.2d 624 (Fla. 1st DCA 1995), an inmate brought a civil rights
action agai nst the Departnment of Corrections and prison physicians
based on their failure to diagnose his injuries. On the day he was

injured, the inmate went to the dentist, who took x-rays, but found
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no indication of a fracture. The inmate |ater returned, declaring
a nedical energency, and requested an x-ray of his face. He
repeatedly went back to the prison clinic conplaining of the sane
probl em and ot her x-rays were taken, but the doctors still did not
spot the fracture in the x-rays. Finally, an x-ray report reveal ed
a depression fracture and two other fractures; the inmate first
| earned of these x-ray results on August 9, 1990. The innmate
contended that the statute of limtations began to run on that
date, while defendants contended it began to run on March 21, when
the inmate first began to believe the nedical staff was inproperly
treating the injury. GCting a prior decision, the court held that
a m sdiagnosis constitutes evidence that plaintiff did not have
know edge that the injury was caused by negligence until the
plaintiff received a correct diagnosis, and that a m sdi agnosis
woul d therefore, in nost cases, raise an issue of material fact
concerning plaintiff's know edge, precluding summary judgnent.
Accordingly, the court reversed the summary judgnent for the
def ense. Notably, in that case, the inmte acted wth due
diligence in trying to discover what the problemwas. Even though
the earlier x-rays in fact revealed the fracture, and had sinply
been m sread, the court did not inpute know edge of those x-rays to

the plaintiff, since he acted with due diligence.
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Again, in Nolen v. Sarasohn, 379 So.2d 161 (Fla. 3d DCA 1980),
an x-ray was taken on Septenber 6, 1968, and the x-ray report in
medi cal ternms stated that there was nothing out of the ordinary.
In fact, the report was incorrect, and the x-ray showed an
abnormality which raised a suspicion of a tunor. Subsequent | vy,
anot her doctor examned the wearlier x-ray and found the
abnormality. The patient was told of the abnormality, but was not
told that it had appeared on the 1968 x-ray. |n Decenber of 1975,
he was told for the first time that he m ght have a cause of action
for the 1968 m sdiagnosis, and he filed suit in January of 1977.
The trial court entered sunmary judgnment for the defense based on
the statute of limtations, and the district court reversed. The
district court noted that there was no evidence to suggest that
plaintiff possessed any nedical know edge beyond that of the
ordinary | ay person, and accordingly ruled that the contents of the
reports need not as a matter of law be inputed to him |In short,
the court said, if plaintiff could prove that he could not have
di scovered until Decenber 1975 that his 1968 x-ray was
m sinterpreted, the cause of action would have been filed within
the applicable statute of Ilimtations. Accordingly, defense
summary judgnent was reversed.

I n Copeland v. Armstrong Cork Company, supra, an asbestosis
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case, the district court reversed a summary judgnent for the
def ense based on the running of the statute of limtations. I n
that case, plaintiff first becanme aware of possible health hazards
from asbestos in 1958 or 1959. Subsequently, he heard genera
runmors that asbestos dust could be harnful to one's health. 1In the
|ate 60's, he began experiencing physical disconfort. 1In April

1972, he experienced nore serious synptons and imrediately
consulted two doctors, both of whom diagnosed his condition as
pneunoni a and enphysema. Neither doctor linked the condition to
plaintiff's work, although one did suggest a change in jobs to
avoi d dusty conditions at the job site. Plaintiff retired in Apri

of 1975. In 1978, another doctor diagnosed plaintiff as having
asbestosis, contracted as a result of long-term exposure to
asbestos dust. Suit was filed in April of 1979. The trial court
entered summary judgnent on the ground that the action was tine
barred, but the district court reversed, finding that a factual
I Sssue was presented. The district court observed that, on the
facts before it, a jury could reasonably conclude that plaintiff
first acquired the relevant know edge prior to April of 1975, but
further observed that reasonable persons could |ikew se concl ude
that he did not acquire the relevant know edge until the doctor

di agnosed his condition as bei ng asbestosis. Anong the factors the
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court found decisive was the plaintiff's consultation with two
doctors imedi ately after serious synptons appeared, when those
doct ors di agnosed his condition as bei ng one which was unrelated to
hi s j ob.

The instant case differs slightly fromcCopeland, in that there
was not a msdiagnosis, but rather a tentative differential
di agnosis of three possible conditions, only one of which is
causally related to cigarettes. Copeland should not be read,
however, as holding that a positive m sdiagnhosis is necessary to
prevent plaintiff fromacquiring the relevant know edge. Rather,
properly read, Copeland nmerely stands for the proposition that a
m sdi agnosis is evidence of a reasonable basis for plaintiff's
belief that his condition mght not result fromthe product. Here,
Carter had a reasonabl e basis for thinking that his condition m ght
be one unrelated to defendants' product. Both his hone nedica
reference and his doctor told himthat his condition m ght be the
result of tuberculosis, to which Carter had been exposed on the
j ob. Thus, he had a reasonable basis for believing that his
condition mght not be cancer. He acted wth due diligence in
determ ning what the condition was. His action was tinely filed,
since the reasonable possibility that he had tuberculosis was

excluded on February 14, within the statutory period.
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Moreover, the evidence reveals that the March 5 diagnosis,
even if it had been one of cancer caused by cigarette snoking (as
noted above, the diagnosis at that tinme was of possible
tubercul osis, possible pneunonia, or possible cancer, and the
medi cal notes did not establish any causal connection wth
cigarettes), it was a tentative diagnosis. The doctor hinself
testified that nore testing was necessary to confirm whether
Carter's condition was cancer.

A tentative diagnosis, however correct it turns out to be,
does not start the clock on a nmedical mal practice case ari sing out
of an earlier negligent failure to properly diagnose. Ash v.
Stella, 457 So.2d 1377 (Fla. 1984). In that case, the diagnosis on
which the trial court based its decision that the statute had run
was a prelimnary diagnosis, and tests to confirm it were not
performed until six days later, with final results not being
avail abl e until the follow ng day. This Court stated (at 1379) "W
do not believe that, as a matter of law, a tentative di agnosis,
however proper it may turn out to be in hindsight, starts the cl ock
on an action for nedical malpractice arising out of negligent
failure to properly diagnose.”

Simlarly, in Colon v. Celotex Corporation, 465 So.2d 1332

(Fla. 3d DCA 1985), guashed on other grounds, 523 So.2d 141 (Fl a.
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1988), the court observed that plaintiff may very well have been
told by his doctor, nore than the statutory period before filing
suit, that he had asbestosis, but that the diagnosis was a
prelimnary one and did not necessarily start the running of the
statute of Ilimtations. The plaintiff's doctor in that case
provided an affidavit pointing out that it was his customary
practice not to make a final diagnosis of occupational disease
until after a review of the test results and x-rays. The district
court held that there was a material factual issue whether
plaintiff, based solely on the tentative diagnosis, knew or should
have known that he had a cause of action against the defendants
nore than the limtations period prior to filing suit.

Simlarly, inthe instant case, Carter on February 5 had only
a tentative and prelimnary diagnosis, not a definitive one.
Mor eover, the diagnosis given by his doctor al so indicated that his
condition mght also be one of two things unrelated to cigarette
snoki ng. Just as a tentative diagnosis which turns out in
retrospect to be correct does not start the nedical nalpractice
limtations clock, we submt, a tentative diagnosis, no matter how
correct it turns out to be, should not start the products liability
[imtations clock.

Finally, we note that Brown & WIIlianmson, in the First
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District, also argued that the March 5 inpressions also |isted
COPD. Brown & WIlianms argued that the diagnosis of COPD was, in
and of itself, sufficient to start the statutory cl ock, regardl ess
of whether there had been a diagnosis of cancer. W wll not here
repeat the points that were nade above about the tentative nature
of the diagnosis and the fact that inputation should not occur
where cl ai mant has acted with due diligence. W do, however, w sh
to make a further point. W submt that where exposure to a
product can cause nore than one unrelated disease in the sane
person at different times (or nore than one adverse nedi cal
condition), even a definitive diagnosis of one such condition
shoul d not start the statutory cl ock on another condition which the
plaintiff does not have reason to believe may al so exist.
Both COPD and cancer can be caused by snoking cigarettes

They are otherwi se unrelated (except insofar as both are | ung
problens). It is quite possible for a cigarette snoker to devel op
COPD, but never develop cancer, or to devel op cancer but never
COPD, or to develop both at different points in time. In such a
situation, we submt, the applicable statute of limtations on a
cause of action should run fromthe tinme plaintiff knew or should
have known the requisite facts as to each nedi cal condition viewed

separately. That is to say, if Carter knew he had COPD on February
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5, but did not know he had cancer until February 14, any claimfor
COPD woul d be tine barred, but the claimfor cancer would not be,
since it was a separate disease, discovered at a different tine.

This issue is significant to amcus, in that in utero exposure
to DES can cause different adverse nedical conditions in the sane
person at different tines. Thus, for instance, consider the
situation of a DES daughter who is told by her doctor that she was
infertile, and that in utero exposure to DES m ght be a cause, but
who did not learn until years later that she also had clear cel
adenocar ci noma, again possibly due to in utero exposure to DES. |f
t he woman had decided to beconme a nun, or to remain celibate, or
even sinmply did not wish to have a famly, she mght not be
inclined to institute costly and tinme-consumng litigation as to
the infertility probl em because she felt she had not been harned
significantly. But if the statute of limtations on any DES-caused
injury triggered the running of the statute on all DES-caused
injuries, that same woman woul d be forced to institute litigation
whi ch m ght not have ot herw se been filed, and to seek recovery for
the possibility that she mght |ater develop carcinoma, or risk
bei ng without renedy if she indeed did devel op adenocarci nona at a
| at er date.

Asimlar situation occurred in Eagle-Picher Industries, Inc.
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v. Cox, 481 So.2d 517 (Fla. 3d DCA 1985), rev. den., 492 So.2d 1331
(Fla. 1986). In that case, plaintiff had contracted asbestosis
and, also as a result of exposure to asbestos, had an increased
risk of later contracting cancer. He brought suit, and sought to
recover damages for the increased risk of cancer. The district
court pointed out that permtting a plaintiff to recover for the
increased risk of contracting cancer in the future would be
inequitable, reasoning that a jury would recognize that an
i ncreased risk of cancer did not necessarily nean that plaintiff
would in fact contract cancer, and would accordingly reduce the
damages awarded to reflect the possibility that plaintiff m ght
never devel op cancer. If, in fact, the plaintiff never did devel op
cancer, the court reasoned, the plaintiff would receive a w ndf al
-- risk of cancer damages w t hout having cancer. 1f, on the other
hand, the plaintiff did devel op cancer, he woul d not have received
full conpensation. The court resol ved the problemby hol di ng that
plaintiff in such a situation would not be permitted to recover for
the increased risk of cancer, but, should he | ater devel op cancer,
plaintiff would not be precluded from bringing suit for that
Separate injury.

We submt that the district court in Eagle-Picher reached the

correct result, holding that two causes of action would be
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permtted, accruing at different tines, even though it did so
whil e speaking in terns of splitting a single cause of action. 1In
fact, we submt, such a plaintiff would not be splitting a single

cause of action (permssibly or otherwi se) but would instead be

asserting two different causes of action -- one for asbestosis and
one for cancer -- both caused by the sane product at different
tinmes.

For the sanme reasons espoused in Fagle Picher, We submt, a
DES daughter with infertility problens caused by in utero exposure
woul d not be permtted to recover in that action for her increased
risk of later developing clear cell adenocarcinona. She woul d,
however, wunder Eagle Picher's rationale, later be permtted to
bring a separate action if she later devel oped that condition.
That would not be splitting the cause of action, as the Eagle
Picher court termed it, but rather sinply reflects a recognition
that two separate causes of action are involved.

Simlarly, in the instant case, M. Carter would not be
splitting a single cause of action if he had been diagnosed with
COPD and | ater diagnosed with cancer. Rather, he would have two
separate causes of action, accruing at separate tinmes. The fact
that his action for COPD m ght be tinme-barred should not, in and of

itself, bar his action for cancer.
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Courts in other jurisdictions have followed this two-injury
rule in DES and ot her cases. Thus, for instance, in Braune v.
Abbott Laboratories, supra., a DES case, the court held that under
New York's two-injury rule, diseases that share a common cause may
nonet hel ess be held as separate and distinct injuries for
[imtation purposes where their biological manifestations are
different, and where the presence of one is not necessarily a
predicate for the developnent of the other. As that court
summari zed the rule (895 F. Supp. at 555-556):

Where the statute of limtations has run on one
exposure-related nedical problem a |later exposure-
related nedical problemthat is "separate and distinct"
is still actionable under New York's two-injury rule
Fusaro v. Porter-Hayden Co., 145 M sc.2d 911, 548 N. Y. 2d
856 (Sup.Ct.N. Y. County 1989), arffr'd, 170 A D.2d 239, 565
N.Y.S. 2d 357 (App.Div. 1st Dep't 1991). Under the rule,

di seases that share a commopn cause may nonet hel ess be
held separate and distinct where their biol ogical
mani festations are different and where the presence of

one is not necessarily a predicate for the other's
devel opnent. See id., 548 N. Y.S. 2d at 859.

This "splitting" of what once mght have been
considered a single cause of action was a w despread

devel opnent required by the growh of mass torts
predi cated upon latent injuries.

INn Green v. American Pharmaceutical Company, 86 Wash. App. 63,
935 P.2d 652 (1997), another DES case, the court held that the

di scovery rule applied separately to injuries related to
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plaintiff's hooded cervix and her | ater di scovered t-shaped uterus,
in view of uncontroverted expert testinony that the two conditions
represented separate and distinct injuries. Accordingly, the court
hel d, the di scovery rul e applied separately to each injury, and the
statute of imtations did not beginto run until plaintiff knew or
shoul d have known that she had an injury that she could not have
di scovered earlier.

The two-injury rule has been applied in contexts other than
DES. See, for 1instance, Wilber v. Owens-Corning Fiberglass
Corporation, 476 NNW2d 74 (lowa 1991); Sackman v. Liggett Group,
167 F.R D 6 (EDNY. 1996) ; Giffear v. Johns-Manville
Corporation, 632 A .2d 880 (Pa. Super. 1993); Dempsey v. Pacor,
Inc., 632 A 2d 919 (Pa. Super. 1993).

Li kewi se, we submt, this Court should adopt the two-injury
rule and hold that, even if Carter's clains for COPD were tine
barred, his claimfor cancer danages was not.

III. THE TRIAL COURT DID NOT ERR IN ADMITTING

EVIDENCE RELEVANT TO ISSUES THAT WERE NOT
PREEMPTED BY FEDERAL LAW

In this case, the trial court correctly ruled that any claim
based on a failure to warn of the dangers of cigarette snoking
after July 1, 1969 was preenpted by federal |law, and so instructed

the jury. Carter had raised clains based on failure to warn prior
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to that date, as well as clainms based on other theories. Bot h
before and during the trial, Brown & WIlianmson took the position
that cigarette snoking had not been linked to cancer wth
sufficient nedical certainty, and that cigarettes were not
addi cti ve. Carter responded that the evidence in question was
relevant tothe failuretowarn claimprior to July 1, 1969, and to
i npeachnent of Brown & WIIlianson's positions.

It is not the position of an am cus curiae to argue specific
evidentiary i ssues and, although we agree with Carter's positionin
this case, we | eave to Carter's counsel the specifics of the issue.
We do, however, have an interest in the proper application of
federal preenption law, and it is to that we now turn our
attention.

Federal |aw may supersede state |aw, including state common
| aw damage actions, in three situations: (1) where Congress has so
stated in express ternms; (2) where an intent to preenpt can be
inferred from a schenme of federal regulation which is so
conprehensive as to l|leave no room for supplenentary state
regul ation; and (3) where state lawis in conflict with federal |aw
because conpliance with both is i nperm ssible or because state | aw
stands as an obstacle to the acconplishnment and execution of the

full purposes and objectives of Congress. Cipollone v. Liggett
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Group, Inc., 505 U.S. 504, 112 S. C. 18, 120 L.Ed. 2d 407 (1992);
Vango Media, Inc. v. City of New York, 34 F.3d 68 (2d G r. 1994);
3M Health Care, Ltd. v. Grant, 908 F.2d 918 (11th Cr. 1990). See
also, to like effect, U.S. Borax, Inc. v. Forster, 24 F.L.W D1220
(Fla. 4th DCA 1999). Congressional enactnent of a provision
defining the preenptive scope of a statute inplies that it intended
tolimt the preenptive scope of the statute to the express terns
of the preenption provision. Cipollone v. Liggett Group, Inc.,
supra; Lohr v. Medtronic, Inc., 56 F.3d 1335 (11th Cr. 1995),
affirmed in part, reversed in part on other grounds, 518 U. S. 470,
116 S. C. 2240, 135 L.Ed.2d 700 (1996); Myrick v. Freuhauf
Corporation, 13 F.3d 1516 (11th Cr. 1994).

The party claimng preenption bears the burden of proof, and
must establish that Congress has <clearly and unm stakably
mani fested its intent to supersede state |aw Hernandez v.
Coopervision, Inc., 691 So.2d 639 (Fla. 2d DCA 1997). Preenption
of actions within the traditional police powers of a state should
not be lightly inferred. Medtronic, Inc. v. Lohr, 518 U.S. 470,
116 S. C. 2240, 135 L.Ed.2d 700 (1996); Lewis v. Brunswick
Corporation, 107 F.3d 1494 (11th Cr. 1997); Myrick v. Freuhauf
Corporation, supra.

In light of the strong presunption against preenption,
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preenption clauses nust be narrowy construed. Cipollone v.
Liggett Group, Inc., supra; Lewis v. Brunswick Corporation, supra.
A federal statute which preenpts a claim that |[|abeling was
i nadequat e does not preenpt clains based on other theories. ISK
Biotech Corporation v. Douberly, 640 So.2d 85 (Fla. 1st DCA 1994);
Brennan v. Dow Chemical Company, 613 So.2d 131 (Fla. 4th DCA 1993).
See also, to like effect, Hernandez v. Coopervision, Inc., supra.

As applied to the present case, two statutes are pertinent.
The first is the 1965 Federal Ci garette Labeling and Adverti sing
Act. That act required all cigarette packages in the United States
to bear a conspicuous | abel stating: "CAUTION. Cl GARETTE SMXKI NG
MAY BE HAZARDOUS TO YOUR HEALTH." Section 5 of that act, captioned
"preenption”, provided in pertinent part:

(a) No statenent relating to snoking and health,
other than the statenent required by Section 4 of this
Act, shall be required on any cigarette package.
(b) No statenent relating to snoking and health

shall be required in the advertising of any cigarettes

t he packages of which are labeled in conformty with the

provi sions of this Act.
The second pertinent statute is the Public Health C garette Snoki ng
Act of 1969, which becane effective July 1, 1969. That Act
requi red a stronger warni ng on each cigarette package, as foll ows:

“WARNI NG THE SURCGEON GENERAL HAS DETERM NED THAT Cl GARETTE

SMKI NG | S DANGEROUS TO YOUR HEALTH." The 1969 Act al so repl aced
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Section 5(b) of the 1965 Act with a new subsection 5(b) as foll ows:
No requirenment or prohibition based on snoking and

heal th shall be inposed under State law with respect to

the advertising or pronotion of any cigarettes the

packages of which are labeled in conformty with the

provi sions of this Act.

The scope of federal preenption under these two acts has been
authoritatively resolved by the Suprene Court of the United States
in Cipollone v. Liggett Group, Inc., supra. In that case, the
court held that the 1965 Act does not preenpt state |law clains for
failure to warn, but that the 1969 Act does preenpt any state | aw
claim"wi th respect to the advertising or pronotion"” of cigarettes
after its July 1, 1969 effective date. Neither the 1965 Act nor
the 1969 Act bars state law clains unrelated to advertising or
pronoti on. Cipollone v. Liggett Group, Inc., supra; Cantley v.
Lorillard Tobacco Company, Inc., 681 So.2d 1057 (Ala. 1996); Wolpin
v. Philip Morris, Inc., 974 F. Supp. 1465 (S.D. Fla. 1997).
| ndeed, in Wolpin v. Philip Morris, Inc., supra, the court held
that the preenption provisions of the 1969 Act do not bar a claim
by non-snokers who suffered fromthe results of second hand snoke.

In the present case, the trial court ruled, and so instructed
the jury, that Carter was not presenting any clains based on a

failure to warn after July 1, 1969. Rather, Carter's failure to

warn clains were based on failures to warn between the tinme he
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began snoking Lucky Strikes in 1947 and July 1, 1969. His clains
based on snoki ng Lucky Strikes between July 1, 1969 and 1972, when
he changed brands, were based on other theories. Thus, the trial
court correctly followed Cipollone's mandate.

It nust be enphasized that federal preenption is an issue
precl usion doctrine, not an evidentiary doctrine. That is to say,
where Congress has preenpted the field, a party is barred from
asserting liability on a state |law claim based on the preenpted
i ssue. Thus, in the present case, Carter was barred fromasserting
any theory of liability based on i nadequate warnings after July 1
1969, as the trial court correctly rul ed.

The fact that liability could not be inposed based on such a
post-1969 failure to warn does not make evi dence pertinent to such
a warning inadmssible if it is relevant to sone other valid issue.
Thus, for instance, a docunent denonstrating that Brown &
WIIlianmson knew that cigarettes were addictive would properly be
adm ssible to inpeach its trial position that cigarettes were not
addi ctive, even though liability could not be asserted under a
theory that Brown & Wllianson failed to warn, after 1969, of the
addi ctive nature of cigarettes. It is the Evidence Code, not
federal preenption law, which determnes the admssibility of

evi dence. Federal preenption law only governs whether (in the
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context of this case) Carter could recover under certain |ega
t heori es. It does not address, or even inplicate, the
adm ssibility of evidence.

CONCLUSION

This Court should hold that, under the circunstances of the
present case, a jury question was present as to whether Carter's
action was barred by the statute of limtations. Alternatively,
the Court should adopt the two-injury rule, and hold that even if
Carter's claimfor COPD was tinme barred, his claimfor cancer was
not tine barred. Finally, the Court should apply federal
preenption |law narrowmy, and hold that the trial court correctly
resol ved the federal preenption issue, and that the Evidence Code,
not federal preenption law, covers the adm ssibility of evidence.

Respectful ly submtted,

JACK W SHAW JR , ESQUI RE

Fl orida Bar No.: 124802

Shaw St ednman, P. A

1516 E. Hillcrest Street, Suite 108
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(407) 894- 7844
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