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PRELIMINARY STATEMENT

I, Adrienne E. Richardson, am Appealing to this Court in Pro

Se. I would like to apologize to the Court if my wording appears

unprofessional and or inappropriate, because it is and can be.

I will in most part,  refer to myself in third person 

throughout this Appellate Brief for ease of readability to and

for this Court.

Mr. Kimmel on page 1, of his Statement of the Case and

Facts seems to be referring to himself and/or his client as

the Appellee’s. I believe I am the Appellee in this case, to

avoid confusing myself, I will refer to myself as the Appellee

and I will refer to Mr. Kimmel’s client as the Appellant.

There have been some significant changes in the form of
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parties in this case.

Raymond F. Richardson withdrew, there is no pending chapter 61

action in this case. The Father know resides in an unknown

location somewhere in Georgia and has since 1997.

Raymond E. Richardson, an original petitioner died on November

13th 1998.

The remaining parties in this case are: 

Adrienne E. Richardson, Mother Appellee, and her daughter

Ashleigh, age 9.

Charlene Richardson, Paternal Grandmother/Appellant.

STATEMENT OF THE CASE AND FACTS

THE TRIAL COURT FACTUAL FINDING

The Trial Court allowed the Paternal Grandparents, 

Raymond E. and Charlene Richardson to intervene pursuant to

Florida Statute 61.13(7). The trial court found it was in the

best interest of Ashleigh E. Richardson to reside with her

paternal grandparents in Florida. 

THE DISTRICT COURT FACTUAL FINDING

The Mother filed an Appeal with the 1st DCA, Case #98-

1240, or Richardson v. Richardson, (Fla. 1st DCA, January 5,

1999), in which the 1st DCA Reversed the Trial Court’s decision
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and found that Florida Statute 61.13(7), is facially

unconstitutional. On February 19th, 1999 the Trial Court

returned Ashleigh E. Richardson to the custody of her Mother,

Adrienne E. Richardson. 

APPELLEE’S STATEMENT OF THE CASE AND FACTS

Initially, I assumed that my defense in the Florida

Supreme Court would consist of the Trial Court Finding, or even

the First District Court of Appeal decision; however, I have

noted that the Appellant now seems to allege parental

unfitness, a new allegation which has never been directly

addressed in any Court. 

The Appellant in the Trial Court twisted and embellished a

minuscule piece of truth, formed his own version, asked a

question based on a mis-truth and put it in writing in the

form of his Statement of the Case and Facts. There is

absolutely no evidence that I am a harm to my child or in any

way unfit. I do not have time to argue 11 pages of what I

consider to be virtually slander, I have less than 5 working

days to complete this brief. Notwithstanding the fact that, not

only am I appearing in pro se, but also  Mr. Kimmel  managed

to direct my mail, not only from this Court, but also from

Trial Court to an address he knew was not my address, and in
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doing so he held me back at least a week in preparations.

I believe Mr. Kimmel’s Statement of The Case and Facts

Section should be disregarded by this Court, as I believe it

is merely a last ditch effort on his part to create an

entirely new issue, my fitness as a parent has never been a

consideration in this entire case. 

SUMMARY OF ARGUMENT

(1) Florida Statue 61.13(7), is unconstitutional. The

District Court Opinion is Correct. 

(2) The Statute cannot be salvaged. 

(3) The Mother has never harmed her child, therefore a

compelling state interest does not exist.

(4) The Mother has never been shown to be unfit, nor a
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detriment.

APPELLEE’S REPLY TO APPELLANT’S ARGUMENT

(1) Florida Statute 61.13(7) is Unconstitutional

(1)A DISTINCTION BETWEEN STATUTES

The distinction between the grandparent visitation
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statutes in Von Eiff v. Azricri, 23 Fla.L.Weekly S583 (Fla.

November 12, 1998), and Beagle v. Beagle, 678 So.2d 1271 (Fla.

1996), and the custody section of Florida Statute 61.13(7) are

as the Appellant claims “like comparing apples to oranges”. In 

Beagle v. Beagle, as well as,  Von Eiff  v. Azricri,, the

Courts agreed that Florida Statute 752.01, Grandparent

Visitation, or court imposed grandparent visitation is in some

cases unconstitutional. Unarguably, a grandparent seeking

custody and a grandparent seeking visitation are two separate

issues. However, the Supreme Court has recognized the parents’

right to raise their child, has constitutional protection. 

Florida Statute 61.13(7) Grandparent Intervention, has

allowed a grandparent the ability to intervene in dissolution

proceedings and actually have contestant standing as a natural

parent in custody issues. Florida Statutes 752.01 and 61.13(7) 

are similar in that a natural parent has superior rights when

it comes to the custody and raising of their child. To state

impose that a third party may intrude upon a family in the

form of visitation or custody of a child over the objections

of a parent, in the absence of parental unfitness or harm, is

unconstitutional. S.G. v. C.S.G, (Fla. 1st DCA, January 21,

1999), found a parents’ right to raise their child is protected
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by the privacy provision of Article I, Section 23 of the

Florida Constitution, A parents’ right to raise their child are

undeniable to that parent in the absence of parental unfitness

or actual harm, and the right to raise one’s child is a

constitutionally protected liberty interest. 

Florida Statute 61.13(7) enables the Courts to rely solely

on best interest in determining custody of a child between a

parent and a grandparent. In the instant case, we have a

Father who initiated a Chapter 61 proceeding for his parents to

be given the opportunity to intervene, subsequently withdrew

his petition and purchased a home in Atlanta,(Argument II, of

my Original Initial Brief submitted to the 1st DCA , Appendix

1), and a “possessed” grandmother (Final Order on Petition To

Modify, Page 37, paragraph 1)

(1) (B) ABANDONMENT OF PRIVACY RIGHT

The Appellant claims the Mother would be invading the

privacy of the grandmother’s home. It seems that a “third

party” would have no rights to familial privacy with someone

else’s child, a child with whom the care taker has not even

established visitation rights. The child’s stay with the

Appellant was known by all to be a strictly temporary situation

while the Mother attempted to finish her education at a
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university, nearly 2 hours away from the Grandparents home. The

Father/Petitioners viewpoint is clear, in the Petitioner’s own

UCCJA affidavit dated October 1, 1993 (pg 2, line 1, Final

Order on Petition to Modify) and his subsequent UCCJA affidavit

dated January 2, 1997 (pg 6, bottom of page and pg 7 top of

page, Final Order on Petition to Modify). The Father never

considered his child to be residing with the Grandparents until

December of 1994, the fact is the Grandparents assured both

parents that it was a temporary day care situation. Neither of

child’s parents considered the Grandparents offer as anything

more than a kind offer by family members to help with day-

care.  The Grandparents were always aware of the temporary

nature of the day-care situations in which they initiated. They

will attempt to make it appear that the child has spent the

majority of her life with the Grandparents, she has spent the

majority of her life with her Mother. A parent’s

constitutionally protected rights of familial privacy can not

end when their child spends time at the grandmother’s house.

The child was not abandoned, abused or neglected by her Mother.

Third parties cannot be given right to invoke familial privacy

upon someone else’s child, over the strenuous objections of a

fit natural parent who hasn’t abandoned her child, or rights to
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familial privacy, due process, or otherwise terminated her

parental rights in any form; if such intrusive invasions were

invoked or forced upon parents’ it would deny the parent or

intrude upon their constitutionally protected liberty interest

to raise their child which is guaranteed by both the Due

Process Clause of the Fourteenth Amendment of the United States

Constitution and the privacy provision of the Florida

Constitution, article I, section 23. 

The Appellant cites, In the Interest of L.R.R., 455 So. 2d

598 (Fla. 5th DCA 1984),(page 14-,Appellant’s Initial Brief on

the Merits), the cited case does not resemble the instant case

at all. The Mother in the instant case, has maintained a

continual and ongoing contact with her daughter, never once

relinquishing her parental rights to anyone, nor having them

taken from her. The exception being the trial court ruling

which allowed the grandparents to intervene and intrude upon

and force the break-up of her natural family pursuant to

Florida Statute 61.13(7). The Appellant argues that the Mother

waived her “fundamental right to raise her child” by

surrendering it to the grandparents (page 16, Appellants

Initial Brief on the Merits), and cites Spence v. Stewart, 705

So.2d 996 (Fla 4th DCA 1998). The Mother did not delegate or in
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any other form authorize the grandparents to raise her child,

in fact, the Mother in the instant case has fought strenuously

with the grandparents for custody of her daughter since the

Mother’s relocation with her daughter to North Carolina, on

December 14th, 1996. The child’s stay was clearly a temporary

situation, as to the documents, they enabled the grandparents

to obtain “medical care” for the child while the Mother was at

work or school. This in no way translates to the Mother’s

voluntary surrender of her daughter’s custody to the

grandparents, nor the voluntary surrender of parental rights to

the child. Applying the Spence holding, The mother did not

abandon her right to privacy,(1) The Mother did not allow the

child to grow up with the grandparents. It was a temporary

situation, initiated by the grandparents under the guise of

assisting the Mother and Child. (2) The Mother left the 100

mile area with the prior verbal consent of the father, (Final

Order On Petition To Modify, page 37, Lines 1-2).  

In a case similar to the instant case, a Kansas Court

awarded custody of a child to a grandparent when the Mother

was not found to be unfit and where the Court relied on “best

interest” to determine who should have primary residential

custody of the child. This case was later overturned by the
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Kansas Supreme Court. Sheppard v. Sheppard, 630 P.2d 1121

(Kansas 1981). In the Kansas Supreme Court’s explanation of its

decision the court declared: “Under the law of the land the

welfare and best interests of children are primarily the

concern of their parents, and it is only when parents are

unfit to have custody, rearing and education of children, that

the state as parens patriae, with it’s court and judges, steps

in to find fitting custodians in loco parentium...”  Sheppard

v. Sheppard, 630 P.2d 1121 (Kansas 1981) at 1124, which quotes

In Re Kailer, 123 Kan. 229,, 230, 231, 255 p.41 (1927).

Similarly,  Florida Statute 61.13 (7), violates  parents

constitutionally protected rights to raise their children

especially in the absence of a finding that a parent is unfit.

In Quilloin v. Walcott, 434 U.S. 246 at 255 and Smith v.

Organization of Foster Families, 431 U.S. 816, 862-863 (1977)

the Court notes: 

“We have little doubt that the Due Process

Clause would be offended "[i]f a State were to

attempt to force the breakup of a natural family,

over the objections of the parents and their

children, without some showing of unfitness and for

the sole reason that to do so was thought to be in
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the children's best interest.". 

In custody proceedings involving a parent and a third

party it has been established that, “the test must include

consideration of the right of a natural parent to enjoy the

custody, fellowship and companionship of his offspring...This

is a rule older than common law itself.” In Re: The

Guardianship of D.A. McW.v McWhite, 460 So. 2d 368, 370 (Fla

1984), and  in In Re: The Guardianship of D.A. McW.v McWhite,

460 So. 2d 368, 370 (Fla 1984)  Judge Anstead of the Fourth

District distinguished between the rights of parents and a

third party in custody proceedings by stating:  “When a custody

dispute is between two parents, where both are fit and have

equal rights to the custody, the test involves only the

determination of the best interests of the child” at 369 and

370 However, “[w]hen a custody dispute is between a natural

parent and a third party,... custody should be denied to the

natural parent only when such an award will, in fact, be

detrimental to the welfare to the child.” at 370. To give a

third party custody of a child  in the absence of parental

unfitness or detriment to the child and to base a decision

merely on best interest violates both the Article I, Section 23
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of The Florida Constitution as well as the Fourteenth Amendment

Due Process Clause of the United States Constitution. There is

not a compelling state interest warranting interference with a

parents right to raise their child in the absence of an actual

finding of abandonment, abuse or neglect. The rights of parents

to raise their children have been upheld in The United States

Supreme Court and that freedom has been firmly established as a

constitutionally protected liberty interest  "freedom of

personal choice in matters of . . . family life is one of the

liberties protected by the Due Process Clause of the Fourteenth

Amendment." Cleveland Board of Education v. LaFleur, 414 U.S.

632, 639-640 (1974). And in  Beagle v. Beagle, 678 So. 2d 1260

(Fla. 1st DCA 1995) the courts ruled that a third party cannot

impose upon the family’s right to privacy, Florida Statute

61.13(7) is likewise unconstitutional in that it  violates a

parents rights to raise their children because the "best

interests" test is the appropriate standard only when a court

is confronted with a custody or visitation dispute between two

parents and it was established that Article I, Section 23

protects the privacy rights of all family units in the same

way, regardless of the marital status of the parents.

In the case of In re:Marriage of Matzen, 600 so.2d. 487
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(Fla. 1st DCA 1992) the trial court ruled that custody could

not be denied a natural in preference to a third party unless

there is clear evidence of abandonment, detriment to the child

or the parent is unfit. The absence of detriment criteria has

been established in In re: Guardianship of D.A. McW., 460 So.

2d 368, 369-370), Beagle, and Von Eiff, .

The United States Supreme Court has on many occasions

emphasized the importance of the family unit. One of the

liberties protected by the Due Process Clause, the Court has

held, is the freedom to "establish a home and bring up

children." Meyer v. Nebraska, 262 U.S. 390, 399 (1923). If a

State were to attempt to force the breakup of a natural

family, over the objections of the parents and their children,

without some showing of unfitness and for the sole reason that

to do so was thought to be in the children's best interest, I

should have little doubt that the State would have intruded

impermissibly on "the private realm of family life which the

state cannot enter." Prince v. Massachusetts, 321 U.S. 158, 166

(1944). One of the liberties due the citizens of this nation

and protected by the Due Process Clause is the freedom to

"establish a home and bring up children." and the rights to

bear and raise one's children have been deemed “essential,”
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Meyer v. Nebraska, 262 U.S. 390, 399 (1923). The rights to

raise one’s child  are  the “basic civil rights of man,”

Skinner v. Oklahoma, 316 U.S. 535, 541 (1942). These rights are

to be considered  “far more precious . . . than property

rights,” May v. Anderson, 345 U.S. 528, 533 (1953). “It is

cardinal with us that the custody, care and nurture of the

child reside first in the parents, whose primary function and

freedom include preparation for obligations the state can

neither supply nor hinder.” Prince v. Massachusetts, 321 U.S.

158, 166 (1944). The Supreme Court has recognized  that the

relationship between parent and child is constitutionally

protected Wisconsin v. Yoder, 406 U.S. 205, 231-233 (1972), 

Meyer v. Nebraska., 262 U.S. 390, 399-401 (1923). A parents

right to raise his or her child in the absence of a finding to

determine parental fitness has been upheld and shown to be a

protected liberty interest in Stanley v. Illinois, 405 U.S. 645

(1972). The integrity of the family unit has found protection

in the Due Process Clause of the Fourteenth Amendment,  Meyer

v. Nebraska., 262 U.S. 390, 399 (1923), the Equal Protection

Clause of the Fourteenth Amendment Skinner v. Oklahoma, 316

U.S. 535, 541 (1942) and the Ninth Amendment, Griswold v.

Connecticut, 381 U.S. 479, 496 (1965).
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I request the Court to find that Florida Statute 61.13(7)

violates a parent’s constitutional right to raise their child

in the absence of a finding that the parent is unfit and that

the right to raise children is a constitutionally protected

Liberty Interest and guaranteed right to everyone in our Nation

by the Due Process Clause of the Fourteenth Amendment of The

United States Constitution.  As a mother who has not been

shown to be unfit,  I should have the right to raise my child

without the fear that a court can override my desire to raise

my child,  and decide that my daughters best interest would be

served better by allowing a third party to raise her as

opposed to me being given that most basic human right of

bearing and raising my child.  The right to raise our children

is a fundamental right of each citizen and is protected by the

Due Process Clause of the Fourteenth Amendment of the United

States Constitution and in Florida the citizens of the state

voted on November 4, 1980 to amend the Florida Constitution to

include Article I, Section 23 which states in part: “Every

natural person has the right to be let alone and free from

government intrusion...”. “The State registers no gain towards

it declared goals when it separates children from the custody

of fit parents.” Stanley v. Illinois, 405 U.S. 645, 652 (1972). 
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(2) When the Supreme Court finds the use of the best interest

standard is unconstitutional, the entire statute will be in

unsalvageable.
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The 1st DCA was given three separate arguments with regard

to the Lower Tribunal’s decision (Appellants Original Initial

Brief, 1st DCA, case No. 98-1240, Appendix 1) and (Reply Brief,

1st DCA, case No. 98-1240, Appendix 2). The Appellant never

argued to the 1st DCA in that case that “§ 61.13 (7), Fla.Sta.

(1995), should at worst be utilized without the best interest

standard” (Argument 2, Page 20, Appellant’s Initial Brief on

the Merits); furthermore, the Court found later found in S.G.

v. C.S.G (Fla. 1st DCA, January 21, 1999) that, “The parties in

Richardson made no argument regarding an interpretation of

section 61.13(7) which might have avoided an unconstitutional

application of the statute in that case”, the  District Court

in S.G. v. C.S.G. “applied the statute in a manner that was

consistent with the privacy provision of the Florida

Constitution”(S.G. v. C.S.G, [fn6]). The Appellant had his

chance to have the 1st DCA consider this alternative; however,

he failed to do so in the 1st DCA. I would however, argue that

the entire statute is unconstitutional in that it relies solely

on a best interest basis and elevates a third party to the

position of a natural parent, with or without the natural

parents consent, and when that parent is not unfit, and has

not caused harm or detriment to the child, or abandoned the
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child. If a third party is elevated to the status or same

standing of a natural parent, when that parent has not been

shown to be unfit, or abandoned the child, it would be a

violation of the natural parent’s right to familial privacy.

If the Supreme Court were to salvage a portion of Florida

Statute 61.13(7) that would in any sense allow a grandparent to

compete with the natural parent for custody of the child, the

court would be in effect allowing the grandparent to compete on

a best interest basis with the parent. and  in In Re: The

Guardianship of D.A. McW.v McWhite, 460 So. 2d 368, 370 (Fla

1984)  Judge Anstead of the Fourth District distinguished

between the rights of parents and a third party in custody

proceedings by stating:  “When a custody dispute is between two

parents, where both are fit and have equal rights to the

custody, the test involves only the determination of the best

interests of the child” at 369 and 370 However, “[w]hen a

custody dispute is between a natural parent and a third

party,... custody should be denied to the natural parent only

when such an award will, in fact, be detrimental to the

welfare to the child.” at 370. Florida Statute 61.13(7) is

unsalvageable simply because it elevates the grandparents to

the status of the natural parents. It has been shown to
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violate the parents constitutionally protected liberty interest

to raise her child free from government intrusion. Parents

compete on a best interest basis in custody issues. To allow

any standing as a parent to a grandparent would be allowing

that grandparent, third party, to compete on a best interest

basis against the parent without a need to show parental

unfitness, abandonment, or harm. 

It would be almost impossible to elevate a third party in

a custody dispute to the position or status of a natural

parent and rule on anything other than best interest; thus,

violating the parent’s right to familial privacy unless this

court rules at the same time that best interest test is no

longer the appropriate standard in a custody dispute between

two parents, the court will have to affirm the District Court

Opinion and find Florida Statute 61.13(7) Unconstitutional. The

entire statute is grounded in the elevation of the grandparents

to the same standing as parents in a custody dispute, which

violates article I, section 23, of the Florida Constitution. 

Florida Statute 61.13(7), which began as Florida House

Bill 699 , provides: 

“In any case where the child is actually
residing with a grandparent in a stable
relationship, whether the court has awarded
custody to the grandparent or not, the court may
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recognize the grandparents as having the same
standing as parents for evaluating what custody
arrangements are in the best interest of the
child.

In a summary of the bill, the sponsors noted: 

This bill authorizes the court to recognize
grandparents as having the same standing as
parents for purposes of ordering custody in
dissolution proceedings in cases where the
child actually resides with a grandparent
in a stable relationship. The effect of the
bill is to give the court a third option in
ordering custody which is in the best
interest of the minor child as a result of
a dissolution proceeding. (Emphasis
added)Fla. House Comm. on Judiciary, Final
Bill Analysis & Economic Impact Statement,
HB 699 at 1 (April 19, 1993).”  

Babb v. Begines 701 So.2d 616 (Fla.App. 4 Dist. 1997).

The sponsors of the statute were quite clear in that they

clearly state “The effect of the bill is to give the court a

third option in ordering custody which is in the best interest

of the minor child”, and the bill itself “authorizes the court

to recognize grandparents as having the same standing as

parents” in a custody dispute. The Statue’s fatal flaw is that

it allows a grandparent the same standing as parents in a

custody dispute. Florida Statute 61.13(7) is unconstitutional

in it’s entirety. The entire statute is based on the elevation

of a grandparent to same status of a parent, which is
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unconstitutional; therefore, Florida Statute 61.13(7) cannot be

salvaged without infringing upon the natural parent’s right to

familial privacy.

(3) The Appellant has failed to provide evidence that a “harm

to a child” exception exists.

As this Court is aware, I am not an attorney, my argument

to the 1st DCA was based on the applications and

constitutionality of § 61.13 (7), Fla.Sta.(1995) which provided

the means for the appellant to intervene on a “best interest”

basis. It seems my Right to Due Process will be Denied, if I

have to defend to the Supreme Court an issue which has never

been directly addressed in a Trial Court, or even a District

Court of Appeal. Accusations of parental unfitness are serious

and should be taken seriously, when they are justified,

appropriate action is taken. Any proof of specific harm to a

child should be proven by clear and convincing evidence before

the state may sanction intrusion on parental rights Santosky v.

Kramer, 455 U.S. 745 (1982).

Florida Statutes, Chapter 39 specifically, has provided a

means for a third party, as the Appellant is, to gain custody
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of their grandchildren when a parent is not fit to raise her

child. The Appellee would suggest to this Court that if she

were actually unfit or a detriment to her child that the

Appellant utilize the proper statute in the instant case. The

Mothers fitness has never been an issue, until now, and in

fact it is basically a smoke-screen to this Court.

The Trial Court on February 18th 1999,  offered The

Appellant additional time to actually show danger or harm was

an issue before entering an Order returning the Child to her

Mother, the Appellant could not and did not. The Trial Court

Ordered the Child be returned to her Mother’s care on February

19th 1999 (Appendix 3). The Child is currently residing with

her Mother in Boone, North Carolina.

The Appellees daughter was not exposed to any horrors as a

result of living with her mother. There is no reason for the

Appellant to assume the child will be exposed to horrors,

stabbings, or lewd behavior while in her mother’s care, there

was a stabbing; however, the Appellees daughter was in the care

of a babysitter, the child slept through the entire incident,

which occurred outside the home approximately 30 feet from the

house. I am not negating the incident; however, clearly it was

an extraordinary and unfortunate incident, and certainly not
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common or likely to occur again. 

(4) The Trial Court’s Factual Findings do not conclusively

establish the likely harm to the child or the unfitness of the

Mother.

The trial Court Judge allowed the grandparents to

intervene pursuant to Florida Statute 61.13(7). The ruling was

based on a best interest basis. The Appellant choose to

intervene pursuant to Florida Statute 61.13(7) in which a best

interest test was held. The Appellant had available to them,

and still does, the means to attempt to change or modify

custody through a Chapter 39 dependency hearing in which they

could have attempted to, and still can try to show that I am

in someway unfit or had abandoned or even volunteered custody

of the child to the grandparents. The Appellants still have

that option available, yet lack supporting evidence to initiate
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such a proceeding. That is why they choose to intervene under

Florida Statute 61.13(7). 

The District Court opinion did focus on the

constitutionality of Florida Statute 61.13(7) and the

application of it in the case, they ruled that the statute

violates a parents right to familial privacy. 

The trial court ordered the Mother “extensive visitation”

including the entire summer break,(Final Order on Petition to

Modify, page 47, line 3-5, and page 48, first paragraph).

Realistically, I don’t believe that a judge would order such

generous and liberal visits with a Mother if he feared that

the Mother would or could somehow harm her child, or was

otherwise unfit or incapable. There simply is no evidence to

support a claim of parental unfitness. 

The District Court found the Appellee’s daughter did not

reside with the grandparents. The court found the child merely

stayed with the grandparents at various times. 

The Appellants would somehow expect this court to believe

that the Appellee’s daughter had resided with the grandparents

for years. That simply is not true. If you add up the zero

month’s the father swore under oath (pg 2, line 1, Final Order
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on Petition to Modify) and his subsequent UCCJA affidavit dated

January 2, 1997 (pg 6, bottom of page and pg 7 top of page,

Final Order on Petition to Modify), between the child’s birth

and the next 5 years that his daughter did not reside with the

grandparents, there are 0 of the first 60 months or 60 of 60

months, the child resided with her mother. Another 0 of the

next 5 months or 65 of 65 months, the child resided with her

mother. Under a temporary child-care arrangement with the

grandparents in June of 1995,(page 29 and 30, Final Order on

Petition to Modify) the child did spend time at the

grandparents home over the next 18 months; however, it was not

a residency situation, and never presented to the Mother as

such, the child spent every weekend and any available days off

with her Mother. Even if the Court were to conclude that the

15 months prior to the Mother’s relocation could be construed

as a residency situation, 78 of 96 Months, the child resided

with her mother, and the limited time she stayed with her

grandparents was a known by all parties to be temporary. 

 The trial court’s factual findings do not conclusively

establish the likely harm to the child or the unfitness of the

Mother.        
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CONCLUSION

In Conclusion, the  District Court opinion should be

upheld. Florida Statute 61.13(7) unconstitutional. The Statute

elevates a third party to the status equal to that of a

natural parent when determining custody issues. The natural

parents compete with each other in custody issues on a best

interest basis, to allow a third party the same status as that

of a natural parent and allow the grandparent to compete with



28

the natural parents would in effect allow a third party to

compete on a best interest basis with the natural parent. That

has been shown to be unconstitutional. A grandparent who has

actual evidence or proof of parental unfitness has available to

them the means to take custody of a child, however, family

reunification is usually the goal. Florida Statute 61.13(7) can

allow a third party to permanently destroy a family without

that opportunity.
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