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STATEMENT OF THE CASE AND FACTS

TRIAL COURT FACTUAL FINDINGS:

Appel lant respectfully submts that the best source of
i nformati on which would otherwi se be presented in a Statenent of
the Case and Facts is the 49 page Order of the court ("Order on
Petitions to Modify"), which is the Order on appeal, found at Tab
2 of the Appendi x.

APPELLANT'S STATEMENT OF THE CASE AND FACTS:

1. Appellant will cite to pages of the trial court's Oder,
to exhibits which were admtted and have been forwarded by the
Clerk, and to pages of the (partial) trial transcript prepared at
t he request of Appellant.

2. The Order bei ng appeal ed transferred the primary physical
resi dence of Ashleigh R chardson from her nother to her paternal
grandparents. Ashlei gh was seven years ol d when t he pl eadi ngs were
filed and when this case was heard i n Septenber 1997 (Order, p. 2).

3. The court found that the child had spent the significant
portion of her life living at the grandparents' home. The court
received into evidence (Order, p. 29) a docunent from when the
child was two nonths ol d, where the not her gave the grandparents a
speci al power of attorney (subsequently renewed), which permtted
the grandparents to authorize and consent to nedical care and
treatment for Ashleigh

4. The child spent four to five days of every week with the
grandparents beginning at age 25 nonths for a 16 nonth period

ending May 1993 (Order, p. 3).



5. The child next lived with her grandparents from January
1994 until April 1994 (Order, p. 31).

6. Ashl ei gh's parents divorced in a Chapter 61 action, with
t he Final Judgnent being entered on April 4, 1994 (Order, p. 4) and
which contained a provision forbidding, by agreenent of the
parties, either party fromrenoving the child fromnore than 100
mles from Pensacola, Florida (Oder, p. 5).

7. Ashl ei gh next lived with her grandparents from Novenber
1994 until Decenber 1996 (Order, p. 31).

8. The nother had signed a witten agreenent on June 30,
1995 allowing the child to live with the grandparents "until siXx
nont hs after the nother obtains her four year degree" (Order, pp.
29- 30).

9. The event which tenporarily interruptedthe grandparents
care of the child was the nother's "abrupt departure"” (O der, p.
46) to North Carolina on Decenber 14, 1996 (Order, p. 45).

10. When the nother refused to return the child to Florida,
the father filed an action seeking to have the child returned.
This was filed 19 days after the nother took the child to North
Carolina (Order, p. 6). The Petition recited that the child had
been living with the paternal grandparents (Appellant) (Order, p.
6) .

11. The grandparents were actively involved in this action
filed by the father (see transcript, 1/21/97 hearing), but were not
of record until five weeks later when they filed their Mtion to

I ntervene (Order, p. 9).



12. In anticipation of the final hearing, the court entered
its Order Appointing Guardian Ad Litem and ordered psychol ogica
eval uations of the principal parties (Oder, p. 9).

13. The Guardian Ad Litem investigated the case. Her
transcribed trial testinony has been made a part of this record by
the Appellant and will be sumari zed el sewhere in this section.

14. The psychologist net with all of the parties, including
the child, during a one week period in the sumer several weeks
prior to the Septenber 1997 hearing (see Exhi bits of psychol ogist's
witten report and deposition introduced into evidence).

15. The psychol ogist's evaluations and reports are quoted
extensively by the trial court in the Order on appeal (he testified
by way of a deposition, which was presented to the Court; the
deposition had been taken five days prior to the hearing).

16. The psychol ogi st found that the child was bonded to her
nmot her (Order, p. 40); that he had "concern wth the noms
unpr edi ct abl e, conpul sive, inconsistent behavior" (Order, p. 40);
and indicated his belief that the nother had "the ability to be a
good parent" (Order, p. 40); and then summarized his opinions by
stating:

Al though the primary bond is clearly wth nom the

primary connection with a place and residence is at the

grandparents. There is no doubt that that has been the

nmost consi stent place she has known in her |ife and her

sense of a safety connection there.

17. Imediately prior to trial but after the psychologist's
deposition, the grandparents obtained, for the first tinme, a nunber
of documents and information relating to crimnal charges and HRS
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i nvestigations, which were previously unknown to them (Demaria
trial testinmony pp. 6-15 found at Tab 3 of the Appendi x).

18. Dr. Demaria was then recalled to testify live on the
final day of the hearing and admtted that this newy disclosed
i nformation regardi ng the not her woul d have substantially affected
his opinions if it had been provided to him (see pp. 6-15 of
Demaria trial testinony found at Tab 3 of the Appendi x).

19. Among the newly discovered historical itens which were
presented to the psychol ogist at trial (after being established by
evi dence before the trial court, see the Findings of Fact of the
Order) were the foll ow ng

(a) that the nother had a pattern of five "violent,
abusi ve rel ationships with adult nmen" (Order, pp. 15-16, 22 & 45);

(b) that one of these nen had stabbed anot her nan in the
head roughly 20 feet from where the mnor child, Ashleigh, was
sl eeping (Order, p. 17);

(c) that the above incident had been conceal ed fromthe
father, the grandparents and the psychol ogi st by the nother;

(d) that this sanme violent individual had been all owed
to serve as tenporary caretaker for the child (Oder, p. 19); and

(e) that the nother herself had been involved in
epi sodi ¢ behavi or involving viol ence and excessive consunption of
al cohol, outside the above relationships (O der, pp. 23-24).

20. At the conclusion of Dr. Demaria's trial testinony, the
trial court asked his opinion about the child s attachment to the
grandparents and what effect the nother's attenpt at term nating
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that attachnment would have on the child (p. 27 of Dr. Demaria's
testinmony found at Tab 3 of the Appendix). The psychol ogi st
responded that the seven years in Florida wth the grandparents
out wei ghed the eight nonths in North Carolina (pending final
hearing) (see p. 30 of Dr. DeMaria' s testinony, Tab 3, Appendi x).
He also testified that the child had an unusually strong bond with
the grandparents (p. 27 of Dr. Denmaria's testinony, Tab 3,
Appendi x) and that the disruption or breach of that relationship
"does affect a child" (p. 28 of Dr. Demaria's testinony, Tab 3,
Appendi x) .

21. The court found factually:

When the nother left for work on the date of the stabbing

i nci dent, she knew Ashl ei gh was asl eep on the couch; her
roommate and her roommate's boyfriend were drinking

al coholic beverages with Hubert Morris, Jr., in the
kitchen; Morris was severely inpaired and had a very bad
tenper; and trouble likely would ensue when Morris

attenpted to | eave her hone and her roonmate attenpted to
prevent himfromoperating his vehicle.

(Order, p. 18).

22. The HRS caseworker visited the hone i medi ately after the
stabbing incident, and her report states "police tape was
everywhere and it | ooked frightening to this worker . . . inmagine
what the child nust have thought"” (Order, p. 21).

23. The boyfriend who comnm tted t he stabbi ng was nanmed Hubert
Morris, Jr. The next gentleman in the nother's |life was Joe Lee
D xon (Order, p. 21). The court found

t he not her knew or shoul d have known Joe Di xon's cri m nal

hi story. Nevertheless, she permtted himto stay in her

residence while the child was present. . : She

testified that she did not consider M. d xon her

-5-



"boyfriend", although she did becone pregnant with his
chi |l d.

24. The Court also found that the nother had violated the
terme of the Final Judgnent of Dissolution and the Marital
Settl ement Agreenent by renoving the child nore than 100 mles from
Pensacol a, Florida (Order, p. 9).

25. The trial court specifically found that to allow the
child to reside with the nother woul d be dangerous (at pp. 44-45):

The not her's resi dences have been epitom zed by viol ent,
abusi ve rel ationships with adult nen who have engaged in
a variety of crimnal activities. Additionally, the
not her has her sel f been i nvol ved in violent,
uncontrol |l abl e outbursts, possibly related to al cohol
abuse. The continued exposure of Ashleigh to these
destructive relationships and dangerous circunstances
creates an unacceptably high risk of endangernent to the
child. (Enphasis supplied.)

(at p. 45):

The not her has exposed the child to nunerous individuals

and circunstances which pronote imorality and

| awl essness.

(at p. 45):

The nother's nedical and nental health history and

condition does not directly place the child at risk, but

when coupled with significant stress and/or al cohol, it

endangers the child.

26. The Court-appointed CGuardian Ad Litem Any Cordray,
testified live (see trial transcript). She had 30 years of
experience as a teacher, owner/director of a day care center, was
certified by the Child Devel opnent Association, had received
conti nui ng education fromthe | ocal Junior Coll ege through studies
with famly devel opnent and had cared for over 1,000 children

(trial transcript, p. 5).



27. The Guardian testified to repeated visits to the nother's
home (transcript, pp. 9-10) as well as to many unsuccessful
attenpts to contact the nother during her investigation
(transcript, p. 16). The Guardian testified to conplete
cooperation by the grandparents (transcript, p. 16).

28. The Guardian testified that during her investigation"the
child was always there [at the grandparents] (transcript, p. 16).

29. The Cuardian testified that she believed the child had
been "tossed around in a sea of confusion" and that the "safe
harbor for this <child" was the hone of +the grandparents
(transcript, p. 11).

30. The Guardi an noted an occasi on when the nother sent the
child to stay at the grandparents because "she felt the child was
in danger" (transcript, p. 18).

31. Having watched the trial proceedings and fromher revi ew
of the docunents, the Guardian Ad Litemtestified that

what cones out is a lot of violent people and a | ot of

violent actions in these. I think she's [Ashleigh's]

seen nore violence in words and actions in her seven

years than |'ve seen in 57 years.

32. The nother was cross-exam ned extensively regarding the
deterioration in the child s school performance since the nove to
North Carolina in Decenber 1996 (see trial transcript of Adrienne
Ri chardson). The nother conceded that the child, in Florida, had
been a student making As and Bs (transcript, p. 58). The nother
admtted that the child m ssed ei ght days of school out of a 49 day

period in North Carolina (transcript, p. 57). The nother admtted
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that, since the child had gone to North Carolina, she had nade no
As (transcript, p. 58), 14 Cs (transcript, p. 59) and "a handful of
Bs" (transcript, p. 59).

33. The North Carolinareport card, whi ch had been i ntroduced
by the nother, indicated that the child received poor marks in her
ability to use time wsely and in her ability to listen to and
follow instructions (transcript, p. 62). The child received the
| owest (worst possible) nmarks under the categories of "cooperation
W th peers", "cooperation with adults" and "her practice of self
control"™ (transcript, p. 62).

34. The child, according to the report card, was conmng to
school unprepared and was not conpl eting her homework (transcript,
p. 62).

35. The court received evidence regarding the nother's
history of nental illness, treatnments and drug and al cohol use
(Order, pp. 16, 19, 24, 27 & 45).

36. Regarding the quality of the upbringing and care the
child received while living wiwth her grandparents, the follow ng
facts were found to be established by the court:

(a) the nother had designated the grandparents as
custodi ans in the event of her death or incapacity (Oder, p. 30);

(b) the grandparents were the ones who saw to the
child s health needs (Order, p. 32);

(c) the grandparents saw to the child s education,

i ncl udi ng preschool (Order, p. 31);



(d) the grandparents provided for the child's
extracurricul ar devel opnent, i ncl udi ng SW mm ng, soccer
gymastics, ballet, "a variety of church activities and prograns"”
and "special events at school"™ (Order, p. 31);

(e) wtnesses for the grandparents testified that while
in the grandparents' care, the child was "wel |l -behaved, extrenely
polite, and gives respects to her grandparents” (Order, p. 33);

(f) the court found the grandparents had the

proven history of providing the child with al

her material needs, clothing, nedical care,

educati onal support, and a variety of other

opportunities for the <child to grow and

develop into a healthy adult.

(Order, p. 44);

(g) the court further found "unquestionably the
grandparents have provided the greatest noral influence over
Ashl ei gh during her relatively brief existence" (Order, p. 45);

(h) the court found that the grandparents had invol ved
the child

in an assortnent of activities and environs in

whi ch the child could be trained and educated

in right and wong . . On the contrary,

t he nother has exposed ‘the child to nunerous

i ndividuals and circunstances which pronote

imorality and | aw essness.
(Order, p. 45); and

(1) The court evaluated the evidence regarding the
child s Florida education and found t hat

the evidence was uncontroverted that in all

the child' s Florida schooling, she was well -

adj usted, well-behaved, well-prepared, and

worked well wth the teachers and other
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students, conpleting assignnents pronptly and
having no problemw th tardiness.

37. The court l|learned from teachers, the grandparents and
ot her witnesses that while the nother still lived in Florida, she
was nmade aware of all of the child s schooling and schedul ed
activities. Notw thstanding this awareness, the nother was never
seen by the child' s second grade teacher, attended only two soccer
ganes over two full seasons, mssed two of the child' s birthdays,
mssed the child s choir performances and mssed the child's
gymastics award day (Order, pp. 32-33).

38. The nother appealed the trial court's ruling. The
District Court opinion did not discuss the violence the child had
been exposed to, the actual extent of the child s residence with
t he grandparents, the evidence of the nother's instability, al cohol
abuse, violent behavior and nmental illness, nor the trial court's
findings of "an unacceptably high risk of endangernent to the
child".

39. The District Court reversed the trial court ruling on a
finding that 8§ 61.13(7), Fl a. St at . (1995), is facially
unconstitutional in permtting evaluation of "the grandparents'

custody request solely upon a best interest standard".
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SUMMARY OF ARGUMENT

(1) The District Court of Appeal opinion is in error.
8§ 61.13(7), Fla.Stat. (1995), is not facially unconstitutional

even under a Beagle/Von Eiff! analysis, since it contains

saf eguards and standards (omtted from Chapter 752) so that the
"governnmental intrusion" only conmes into play in those limted
circunmstances where the child is already living with the
grandparents in a stable relationship. Further, none of the
"intact famly" or "loving, nurturing and fit parents"” factors in
Beagle and Von Eiff are present, in light of the trial court's
factual findings regarding the Appell ee.

Lastly, the nother's delegating <child-rearing to the
grandparents constitutes an abandonnent of the nother's privacy
right, and the trial court's specific findings of the |ikelihood of
denonstrabl e harmto the child establish a strong enough conpel ling
State interest under prior decisions of this Court to warrant the
"intrusion".

(2) If the Suprene Court disagrees with the above and agrees
with that portion of the District Court opinion which finds that
use of the "best interests" standard is unconstitutional, the
remai nder of the Statute subsection is sal vageable. Constitutional

Statute construction precedent established by this Court requires

'Beagle v. Beagle, 678 So.2d 1271 (Fla. 1996); Von Eiff v.
Azricri, 23 Fla.L. Wekly S583 (Fla. Novenber 12, 1998).
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that the Statute subsection be salvaged if possible, and a Schm tt?
"l'tmting construction” should be applied to the inoffensive
portions of the Statute.

(3) This particular case requires only a narrow ruling on
these specific facts. Prior case |law conclusively establishes a
"harm to the child" exception as sufficient to establish the
necessary conpelling State interest to override any privacy
ar gunent .

(4) This trial court's factual findings conclusively
established the likely harmto the child and the unfitness of the
not her as a custodi an.

(5) Accordingly, the trial court ruling should be upheld,
ei ther upon a finding that the Statute Subsectionis constitutional
asis, or, inthe alternative, is constitutional after strikingthe
unconstitutional phrase (or phrases) and as applied to the

particular facts of this specific case.

2Schmitt v. State, 590 So.2d 404 (Fla. 1991).
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ARGUMENT

(1) § 61.13(7), Fla.Stat. (1995), is not facially
unconstitutional, since it contains safeguards and standards
(omitted from Chapter 752) where the child is already living with
the grandparents in a stable relationship.

The mother's delegating child-rearing to the grandparents
constitutes an abandonment of her privacy right. The trial court's
findings of likelihood of harm to the child establish a compelling
State interest.

(1) (A) DISTINCTION BETWEEN STATUTES

First, we nust draw a distinction (as the Legislature has
done) between the grandparent visitation Statute addressed in Von

Eiff v. Azricri, 23 Fla.L. Wekly S583 (Fla. Novenber 12, 1998), and

Beagle v. Beadgle, 678 So.2d 1271 (Fla. 1996), and the custody

section of Chapter 61, Fla.Stat. (1995), which the D strict Court
has struck down in the instant case.

This Court has previously made such distinctions, for exanple
with this | anguage from Beadgl e:

W limt our holding to only those situations in which a

child is living with both natural parents, at |east one

nat ural parent objects to grandparental visitation, and

no relevant matters are pending in the court system
[At p. 1272.]

8 61.13(7) contains tw specific, stringent threshold
requi renents that nmust be satisfied before a grandparent can seek
to invoke the use of the Statute. First, the child nust be
actually residing with the grandparents. Secondly, there nust be
an existing "stable relationship” with those grandparents.

Conmparing this situation to a grandparent seeking visitation

is |like conparing apples to oranges. In the visitation scenario,
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the grandparent is by definition outside the "famly" honme (whet her
it is intact or not intact, whether it involves w dowed parents,
remarried parents, or otherw se).

By definition, grandparents who seek to use Chapter 752 are in
sonme fashion or another "intruding" intothis famly. By contrast,
any grandparent who seeks to invoke 8 61.13(7), by definition
al ready has the child inside their honme. To further the anal ogy,
if these two significant factual predicates exist, it is the parent
(here the nother) who is "invading" the intact hone of the child
and the grandparents. This is a very inportant distinction, and
one appropriate for the Legislature to have recogni zed.

It is precisely for a case such as this (R chardson) case that
8 61.13(7), Fla.Stat. (1995) was enacted. Those children who have
had the long-tinme stability of a life with |oving, supportive
grandparents acting in the parental role, do indeed require the
protection of the State when a parent seeks to disrupt that "stable
rel ati onshi p".

Thi s concept of recognizing that the circunstances of a child
change drastically when that child s nother has unofficially
forfeited the opportunity to have the child live with her is not a
new concept. The child's | andscape and |ife are changed by such an
action, and the inpact of that action has been recognized by the
courts even in other contexts. For exanple, in a term nation of

parental rights case (ln the Interest of L.R R, 455 So.2d 598
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(Fla. 5th DCA 1984)), the nother had showmn limted interest in the
children during the time they were in another's custody. The
opi ni on poi nted out that:

As to Russell's [the nother] apparent renewed i nterest in
the children since the filing of the petition for
per manent comm tnent, we agree wwth the Second District's
observationin In the Interest of RV.F., 437 So.2d 713,
714 (Fla. 2d DCA 1983), that "this cannot nake up for the
| engthy om ssion of support and comunication which
preceded the filing of the Petition". [Footnote 4 at p.
600. ]

Thi s 1984 decision of the Fifth District (which quoted sim|ar
| anguage from the Second District) was in place |long before the
Legislature (in 1993) enacted Subsection 7 relating to grandparent
custody (Laws 1993 c.93-236, § 1).

The Legislature was entitled to rely on the logic and ruling
of these Appellate decisions. By doing so, they determ ned that
the fact of a child living in a stable rel ationship away fromthe
parent is a serious and significant factor in determning that
parent's future parental rights. The District Court inL.R R had
upheld a term nation of the nother's parental rights based on this
and ot her grounds.

The children's classic Horton Hatches An Egg by Dr. Suess

(1940, Theodore Geisel, Random House Books for Young Children)
tells the story of a nother bird who | ays an egg and t hen deci des
to go on an extended vacation while the hapl ess el ephant she has
duped sits on the egg for incubation through the cold wi nter nonths
and the rainy sunmer nonsoons. When Mayzee (the nother bird)

returns to claimthe egg at the time of hatching (after all the
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work is done), all are surprised to see that the hatchling, while
under Horton, has grown an el ephant's trunk, ears, body and tail,
just like Horton, the sitting el ephant. More inportantly, the
hatchling has established stability and a continuity of
relationship by being in the care of the "alternate" care-giver
during this critical time in her life. (See Dr. Demaria trial
testinmony at p. 27, Tab 3, Appendix, "These first three to five
years in life are crucial".) To paraphrase Dr. Suess, a child
needs the solid continuity of a grandparent who is "faithful, one
hundred percent!"” and not just when the bi ol ogi cal parent elects to
conme back on the scene.

The Legislature was acting well within its power when it
recogni zed this inportant distinction.

(1) (B) ABANDONMENT OF PRIVACY RIGHT

We al so respectfully submt that the Statute as applied, and
under the particular facts of this case, does not invoke the
privacy rights ("the fundanental right to raise a child") of a
parent. Wiy? Because the nother here (Adrienne Ri chardson) had
clearly waived her "fundanmental right to raise her child" by

surrendering it to the grandparents. (See Spence v. Stewart, 705

So.2d 996 (Fla. 4th DCA 1998), next page.)
This notion that an individual nay waive or abandon the
privacy rights has been adopted by this Court:
Determ ning whether an individual has a legitimte
expectation of privacy in any given case nust be nmade by

considering all the circunstances, especially objective
mani f estations of that expectation.
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Gty of North Mam v. Kurtz, 653 So.2d 1025 (Fla. 1995), quoting

Stall v. State, 570 So.2d 257, 260 (Fla. 1990).
W respectfully submt that, in this case, the nother's
"obj ective mani festation of that expectation"” (under Stall and Gty

of North Mam ) was clearly that she was del egati ng t hose parental

deci si ons to t he gr andpar ent s. She del egat ed t hese
responsibilities both in fact, by having the child live full-tine
in the grandparents' hone, and by witten expression of intent (the
various docunents which were signed by her and introduced into
evi dence and described by the trial court inits opinion). W do
not suggest that any of those signed agreenents or contracts or
aut hori zations constituted (without trial court ratification) ful

| egal changes in custody. However, they each constitute actua
evidence of "objective manifestations of [a waiver of] that
expectation" of privacy in parenting decisions.

A recent Fourth District opinion (Spence v. Stewart, cited

earlier), involving grandparent visitation, addressed this
abandonment issue and drew a clear distinction wth the Beadle
opi ni on. Spence held that since the two parents of the child
di sagreed regarding the appropriateness of visitation with the
grandnot her, and had submtted this issue to the trial court for
di sposition, they had "al ready abandoned their right of famli al
privacy by bringing their dispute before the court” and that, as a
result, "the court's further consideration of whether grandparent al
visitationis in the best interest of the childis not violative of
the right of privacy".
-17-



Hence, in the instant cause, applying the Spence hol ding, the
nmot her had abandoned her privacy right by: (1) allowing the child
to growup with the grandparents, and (2) by submtting the issue
to the court for resolution, by violating the restriction agai nst
moving the child nore than 100 mles away. The other of the two
parents (the father) participated in the |lower court proceedings,
all the way through the trial, and then "took the position that the
grandparents should be designated the primary residentia
cust odi ans of Ashleigh" (see Order on Petitions to Mdify, p. 10,
Tab 2, Appendi x).

The | ogic and reasoni ng of Spence has been adopted by the
First District in Wllianms v. Spears, 719 So.2d 1236 (Fla. 1st DCA

1998). There the Appellate Court found that the Statute was not
facially unconstitutional, but was unconstitutional as applied,
since both parents agreed that the petitioning grandnother should
not have visitation. This was an action under Chapter 752,
Fla. Stat. (1995).

This was the sanme result in Tennessee under the Hawk opi ni on

cited in Beagle and Von Eiff (Hawk v. Hawk, 855 S.W2d 573 (Tenn.

1993).) That court found the grandparent Statute unconstitutional

as applied (to two married, fit parents), not on its face. That

opi nion repeatedly enphasized that evidence of harm would have
changed the ruling.

Appel l ant feels that the two-prong factual predicate required
by the Statute ("actually residing” and "in a stabl e rel ati onshi p")
are nore than sufficient to establish the conpelling State interest
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in protecting a child, against a parental claim of governnent
intrusion in violation of the Florida Constitution. That is, we
suggest the Statute is valid as witten and should stand intact,
especially under the severe facts of this case relating to likely
harm of the child (see Section (4) at p. 28). However, if the
Court ends up finding the best interests standard should no | onger
apply in any form when parental rights are being litigated, we
still believe the Subsection can stand.

This approach is consistent with Florida |aw regarding
interpreting Statutes, where  possi bl e, to uphold their
constitutionality and, secondly, to strike only those limted
portions of a Statute as are necessary, where the bal ance of the

Statute can be "sal vaged".
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(2) TIf the Supreme Court finds that use of the "best
interests" standard is wunconstitutional, the remainder of the
Statute subsection is salvageable. Precedent established by this
Court requires that the Statute subsection be salvaged if possible.
A Schmitt® "limiting construction" should be applied to the
inoffensive portions of the Statute.

Even if the Court finds that the "best interests" standard
shoul d no | onger be applied when considering grandparent custody
(even in a "prior stable rel ationship"” scenario such as this one),
the remai nder of the Statute Subsection can remain intact. This
woul d continue to give trial courts a vehicle to protect children
under facts such as those raised in the instant cause. Striking
the "best interests"” standard fromthe Subsection, it would read as
fol |l ows:

(7) In any case where the child is actually residing

with a grandparent in a stable relationship, whether the

court has awarded custody to the grandparent or not, the

court may recogni ze the grandparents as having the sanme
standi ng as parents for eval uating custody.

If the Court finds also that the "sane standing as parents”
| anguage is constitutionally infirm# the Statute could still
retain vitality as illustrated bel ow

(7) In any case where the child is actually residing

with a grandparent in a stable relationship, whether the

court has awarded custody to the grandparent or not, the

court may recogni ze the grandparents as havi ng standi ng
for evaluating custody arrangenents.

Schmitt v. State, 590 So.2d 404 (Fla. 1991).

“This Court, in interpreting 8 61.13(7), Fla.Stat. (1995),
m ght elect to go a step further than the District Court and find
that the grandparents should not necessarily and automatically
achi eve the "sane standing as parents" just because of the stable
rel ati onshi p.
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We recognize fully that it is inproper and inappropriate for
the Court to wite or re-wite Legislation. The above is offered
solely as a graphic illustration of how the Statute can be
interpreted, and continue to have constitutional validity, even if
certain portions are deened to be unconstitutional. The heart of
the Statute could remain intact, to continue to give the trial
courts the necessary discretion in this type of case.

The "best interests" standard would no | onger apply to this
case. However, this Court's extensive prior rulings would provide
t he necessary standard by limting grandparent custody awards to
cases involving past or imnmnent harmto a child.

Such a practical interpretation of the Statute, preserving a
trial court's discretion in these limted Chapter 61 actions, is
appropriate under existing Florida case law relating to
constitutional review of Statutes. For exanple, in the Padgett v.
Departnent of Health and Rehabilitative Services, 577 So.2d 565

(Fla. 1991) decision, there was no specific | anguage in the Statute
(as drafted) which would have allowed the trial court to use a
previous term nation of parental rights with regard to one child,
as a factor in considering whether the parental rights should be
termnated as to another child. However, the trial court (and the
Suprene Court on review) invoked a logical and commpn sense
analysis of the other portions of the Statute (including, for

exanpl e, a Subsection relating to abuse of other children) in order
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to support the trial court's finding of termi nation. The Suprene
Court stated the issue for their determnation in Padgett as
fol |l ows:

The real question posed here is whether this prior
termnation of parental rights in other children can
serve as grounds for permanently severing the Padgetts

rights in the present child. To answer this question, we
nmust determ ne first whether Statutory or other authority
exi sts to sustain such a practice, and second whet her the
practice violates constitutional principles. [Enphasis
suppl i ed. ]

[At p. 568.]

A recent exanple where the Appellate Court struck only a
phrase froma Statute, and the renmainder of the section survived

constitutional scrutiny, occurred in L.B. v. State, 681 So.2d 1179

(Fla. 2d DCA 1996):

Havi ng determ ned that the term "common pocketknife" is
void for vagueness, we do not condemm the entire
definition in 8 790.001(13). As is noted in Mtchell?,
we are obliged to preserve as nuch of the Statute as is
perm ssibly consistent with both the Legislative intent
and constitutional strictures

Qur assessnent of this matter was unanticipated by L.B
She has urged this court to fashion a cormon-sense, | egal
test by which a judge coul d determ ne whether a specific

knife is a "common pocketknife". L.B.'s suggested
approach, however, is an invitation for this court to
exceed the proper scope of its review authority -- an
invitation we enphatically decline. If a pocketknife

exception is to have any neaningful definition, such
definition nust be provided by the Legislature :
until that body gives its attention to this matter, the
determ nati on of whether a pocketknife is or is not a
weapon wthin the neaning of the Statute nmay be
determ ned by established precedent. [Enphasis added.]

[At p. 1181.]

SState v. Mtchell, 652 So.2d 473 (Fla. 2d DCA 1995)
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L.B. and Mtchell cited to the Suprene Court case of Cranp v.
Board of Public Instruction of Orange Co., 137 So.2d 828 (Fl a.

1962) .

In Cranp, the Florida Suprenme Court was faced with a deci sion
fromthe United States Suprene Court which had found a portion of
the loyalty oath prescribed by (then) 8§ 876.05 Fla. Stat.,
unconstitutional. The Florida Suprene Court elected to strike only
t he of fensive | anguage and hel d:

It will be apparent that we have judicially elimnated

the particul ar | anguage found to be objectionable by the

Suprene Court. The bal ance of the oath remains intact.

O her rel ated provisions of the Statute are not adversely

af f ect ed.

Thi s approach has survived as an appropri ate Appel |l ate course

of action through and into the current decade. In Schmtt v.

State, 590 So.2d 404 (Fla. 1991), addressing the 1issue of
"severability", the court held:
The question remaining is whether the constitutional
def ects noted above require us to strike all of § 827.071
or whether we may adopt a limting construction. W
believe the latter course is in order.
[At p. 414.]
The Schmtt opinion then went on to discuss thoroughly the
four part test to be utilized in deciding whether a portion of a

section of Statute can be stricken, and the remainder be upheld

(citing to a prior Suprenme Court opinion Waldrup v. Dugger, 562
So.2d 687 (Fla. 1990)), wth the follow ng | anguage:

When a part of a Statute is declared unconstitutional,

the remainder of the act will be permtted to stand

provided: (1) the unconstitutional provisions can be
separated fromthe remaining valid provisions, (2) the
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Legi sl ative purpose expressed in the valid provisions can
be acconplished independently of those which are void,
(3) the good and the bad features are not so i nseparabl e
in substance that it can be said that the Legislature
woul d have passed the one wi thout the other and, (4) an
act conplete in itself remains after the invalid
provi sions are stricken.

[At p. 415.]

The Appellate Courts are required "whenever possible" to
uphold the constitutionality of Florida Statutes enacted by the
Legi slature. This well-established principle was re-stated i n Doe

v. Mrtham 708 So.2d 929 (Fla. 1998), which, in turn, quoted

directly fromState v. Stalder, 630 So.2d 1072 (Fla. 1994):

We note that in assessing a Statute's constitutionality,

this court is bound "to resolve all doubts as to the

validity of [t he] Statute in favor of its

constitutionality, provided the Statute may be given a

fair construction that is consistent with the federal and

State constitutions, as well as with the Legislative

i ntent.

Furt her:

[ W] henever possible, a Statute should be construed so as

not to conflict with the constitution. Just as federal

courts are authorized to pl ace narrow ng constructi ons on

acts of Congress, this court may, under the proper

ci rcunstances, do the sanme with a State Statute when to

do so does not effectively re-wite the enactnent.

[At p. 934, footnote 12.]

Appel  ant woul d al so argue agai nst any suggestion that there
must always be an absolute, highly explicit and fully detailed
Subsection of all possible fine points of a Statute before a child
may be protected or that Statute enforced. W are attenpting here
to rebut the argunent that, if the "best interests" standard is

stricken fromthe Statute, then the Statute has no standard and
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cannot be utilized by any grandparent. W respectfully reject such
an argunent. Case law and common sense applications clearly
establish appropriate standards for review under t hese

ci rcunst ances.
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(3) This particular case requires only a narrow ruling on
these specific facts which might not apply to a different
§ 61.13(7) case involving no danger of harm to a child. Prior case
law conclusively establishes a "harm to the child" exception as
sufficient to establish the necessary compelling State interest to
override any privacy argument.

This Court can resolve the issue in this case with a narrow
ruling which holds that 8 61.13(7), Fla.Stat. (1995), and case | aw
interpreting Art. 1, 8 23, Fla. Const., conbine to reach the
foll om ng case-specific result:

The Statute is constitutional as applied when, as here,

the Statutory predicate of "a stable residence with the

grandparents” is acconpani ed by facts sufficient to show

actual or immnent harmto the child.
Such a narrow ruling would be consistent with all of the prior
rul i ngs enphasizing the "harmto a child" exception.

A passage of the Padgett decision bears repeating.

Wiile Florida courts have recognized the "God-given

right" of parents to the care, custody and conpani onship

of their children, it has been held repeatedly that the

right is not absolute but is subject to the overriding

principle that it is the ultimate welfare or best
interest of the child which nust prevail.
[At p. 570.]

Von Eiff and Beagle both recognized the clear |ine of cases
where the State has an appropriate conpelling interest in
"protecting its citizens -- especially its youth -- against the
clear threat of abuse, neglect and death" (citing to Padgett).

We note that the qualifier "in the absence of a denonstrated
harmto the child" appears in Beagle, in one formor another, 15

different tines!
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This continued reliance on a wel | -founded excepti on conti nues
in the Von Eiff case where the qualifier is used (in one formor
anot her) 11 ti nes.

These two opi ni ons quote extensively from Appel | ate deci si ons
from Tennessee and Ceorgia, and each of those two jurisdictions
al so recogni zed the sane "denonstrabl e harnf exception we urge on
the Court in the instant cause.

We suggest that the Schmtt case cited earlier at p. 23 of
this Brief is particularly appropriate for review and conparison
with our case, in that the horrors to which the child is being
exposed in our case are equal to or arguably surpass the horrors
sought to be avoided by the Statute in Schmtt. s the child's
i kely exposure to stabbings any |less harnful than exposure to
denonstrations of |ewd behavior? Each imge is equally
reprehensi ble, and the Court ought to be able to intervene to
protect a child fromeither scenario.

As Justice Kogan recognized in the Schnmtt opinion:

There is absolutely no question that the protection of

children is a paranount interest of the State, far nore

wei ghty than other interests previously recognized as
"conpelling"” in Florida privacy cases.
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(4) This trial —court's factual findings conclusively
established the likely harm to the child and the unfitness of the
mother as a custodian.

Put inits sinplest terns, the trial court judge did not yet
have the benefit of the Appellate opinion overruling him and
declaring 8 61.13(7), Fla.Stat. (1995), unconstitutional for the
very first tine.

As a result, by applying the "best interests" standard, he was
doi ng exactly what the lawrequired of him The trial court noted
in its opinion that it would be inappropriate in light of the
Statute and the nunber of cases interpreting the Statute (pp. 12
and 13 of the trial court opinion) for the court to apply any ot her
st andar d.

However, a plain reading of the factual findings of the trial
court reveal an overabundance of facts sufficient to support
findings of parental unfitness, endangernent of the child, and
detrinment to the child.

W will not re-list here all of the troubling details of the
nmother's lifestyle patterns, dangerous nmale conpanions and
i nappropri ate behavior, but would refer the reader to the Statenent
of the Case and Facts and the trial court's opinion (Tab 2 at the
Appendi x) .

We are concerned that the District Court opinion seens to have
partially re-witten the trial court's opinion by changing certain
factual findings, and then by omtting significant dramatic facts

al t oget her.
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The District Court opinion, for exanple, nmade no reference to
the child s exposure to a stabbing, drug users, the child's
deteriorating school performance or to the nother's behavior
patterns, including bizarre, violent actions and substance abuse.

The trial court's Order (in |anguage ignored by the D strict
Court) found:

The not her' s resi dences have been epitom zed by viol ent,
abusi ve rel ationships with adult nmen who have engaged in
a variety of crimnal activities. Additionally, the
not her has hersel f been i nvol ved in violent,
uncontrol |l abl e outbursts, possibly related to al cohol
abuse. The continued exposure of Ashleigh to these
destructive relationships and dangerous circunstances
creates an unacceptably high risk of endangernent to the
child. (Enphasis supplied.)

In summary, the District Court opinion focuses on the "best
interests" standard when the trial court clearly found that the
child was in danger if she was not noved from the home of the
not her to the grandparents.

Anot her exanple is the District Court opinion first indicating
that the "custody and primary residence of the child [was] with the
Appel lant” and then, alnobst as an afterthought: "al t hough the
child stayed with the paternal grandparents at various tinmes during
t he next several years".

VWhat the trial court had actually found (based on
uncontradi cted evi dence) was that the child had spent the majority
of her life with the grandparents, right up until the Christmas
vacation where the nother decided to not return the child (thus

provoki ng the Petitions to Mdify).
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Addi ng up the total nunber of nonths of residence wth the
grandparents established by the trial court Order (see Statenent of
Case and Facts) shows that, at a mninum the child lived with the
grandparents 45 nonths of her first seven years (84 nonths). Mbst
inportant for this action, the <child had lived wth the

grandparents for 30 of the prior 36 nonths, and all of the 25

nonths prior to the nother's taking the child to North Carolina in

December of 1996.
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CONCLUSION

Accordingly, the trial court ruling should be upheld, either
upon a finding that the Statute Subsection is constitutional as is,
or, in the alternative, is constitutional after striking the
unconstitutional phrase (or phrases) and as applied to the
particular facts of this specific case.

The District Court opinion should be reversed and remanded to
the trial court for reinstatenent of the original Oder on
Petitions to Modify.

If the Court elects to find the "best interests" standard
unconstitutional, then the D strict Court opinion should be
affirmed in part (as to that standard) and reversed in part based
upon this Court's finding that the Statute, as redacted, is
constitutional as applied to the particular and limted facts of
this case. The cause should then be remanded to the trial court
for entry of an Order directing the return of the child to the
grandnot her based upon the legal finding that the trial court's
factual findings clearly established likely detrinent to the child,
sufficient to warrant a change in custody under the redacted

St at ut e Subsecti on.
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