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INTRODUCTION

This Answer Brief is respectfully submtted by Respondent,
State of Florida, Departnent of HRS, the defendant bel ow,
hereinafter referred to as “HRS” or “respondent.” Petitioner,
Ms. Karen Irven, was the plaintiff below and will be referred to
as “Ms. Irven” or “petitioner.” The Florida “Wistle-Blower’s
Act,” Sections 112.3187-112.31895, Florida Statutes (1993), is
referred to as the “Act.”

The appellate record is contained in eight (8) volunes.

Ref erences to the record for volunmes 1-6 and volunme 8 are
indicated as “Rx y-z,” with “x” representing the vol ume nunber
and “y-z” representing the page nunber(s).

Volume 7 of the record is a box containing the sixty (60)
Plaintiff’s exhibits and the fifty-nine (59) Defendant’s exhibits
that were marked for identification as evidence and either
admtted, proffered, or wthdrawn by the parties at trial.
References to the trial exhibits are indicated as either “R7 Pl.
Ex. x at y-z,” (Plaintiff’'s exhibits) or “R7 Def. Ex. x at y-z,”
(Defendant’ s exhibits) with “x” representing the exhibit nunber
and “y-z” representing the page nunber(s).

The trial transcript for the proceedi ngs hel d Novenber 3-12,
1997, is contained in twelve (12) volunes. References to the

trial transcript will be designated as “Tx y-z,” with “x”



representing the transcript volunme nunber and “y-z” representing
t he page nunber(s).

The opinion on review and other record docunents referred to
herei n have been separately included in an appendix to this
brief, and are referred to herein by both the record cite and by
“App.” followed by the appropriate appendix tab | etter and page
nunber where necessary.

STATEMENT OF THE CASE

Thi s cause of action was brought by Ms. Irven to determ ne
whet her her dism ssal fromHRS was retaliation against her for
her all eged “whistle-blow ng.”

On Cctober 31, 1995, Ms. Irven filed her conplaint in the
instant action alleging as “whistle-blow ng” events four
docunents: (1) an interoffice nmenorandum of February 7, 1994,
(2) aletter to her new i medi ate supervi sor, M. Fuchs, of
February 20, 1994, (3) an enpl oyee grievance of April 18, 1994
regardi ng a counseling nmenorandum and (4) a June 21, 1994,
letter fromher attorney in support of the sane grievance. Rl 1-
20. Ms. Irven filed an anended conplaint on July 31, 1996. Rl
64-85 (App. B). HRS answered Septenber 13, 1996. R1 86-88.

On April 10, 1997, HRS filed a Mdtion for Summary Judgnent,
arguing that Ms. Irven’s nmenoranda do not reach whistl e-bl ower

status, and el ection of renedies. R2 215-216. A nenorandumin



support of this notion was filed April 24, 1997. R4 611-662. The
noti on was deni ed on Septenber 26, 1997. R6 968.

Trial was begun on Novenber 3, 1997, and on the sane day,
HRS noved in |imne to prevent the consideration of any matters
that had al ready been resol ved pursuant to Section 112.3187(11),
Florida Statutes (1993), Election of Renedies. T1 29-32. The
noti on was denied. T1 33.

On Novenber 7, 1997, HRS noved for a directed verdict
argui ng sovereign immunity, and election of renedies. T8 1098-
1101. The election of renedies issue was di scussed extensively
by Ms. Irven’s counsel and the court. T8 1112-1125. The notion
for directed verdict was denied. T8 1126. A jury verdict for
Ms. Irven was returned Novenber 12, 1997. T12 1883.

HRS noved for a new trial and renewed its notion for a
directed verdict on Novenber 18, 1997, R6 1123-1125, argui ng:

(1) that Ms. Irven had al ready unsuccessfully grieved her

“bel ow’ appraisals, (2) that Ms. Irven's nenoranda did not reach
to the level of “whistle-blowing,” and (3) that the “Whistle-
Blower’s Act” did not expressly and explicitly waive sovereign
immunity. The court denied these notions Decenber 2, 1997. R6
1128, 1129.

Final judgnment in favor of Ms. Irven was entered Novenber
25, 1997. R6 1126-1127.

In its appeal to the Second District Court of Appeal, HRS
raised three issues: (1) that the “Whistle-Blower’s Act” did not
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wai ve sovereign inmunity under the Florida Constitution, (2) that
Ms. Irven's nenoranda did not reach whistle-blower status, and
(3) that Ms. Irven's election of renmedies forecl osed her

conplaint for and evidence of “whistle-blowng.” See, Departnent

of Health and Rehabilitative Servs. v. lrven, 724 So.2d 698 (Fla.

2d DCA 1999) (App. A).

The Second District held that Ms. Irven’'s conplaint about a
“legal |y appropriate court-approved venue transfer in a child
dependency proceeding did not fall within specifics of disclosure
of information sought to be protected by the ‘Whistle-Blower’s
Act.’'” 1d.

The Second District reversed the final judgnent entered
bel ow and instructed the trial court to enter a directed verdict
in favor of HRS. See id.

As to the third issue, election of renedies, the Second
District was unconvinced that the issue had been preserved for
review. ld. at 699.

Regardi ng sovereign imunity, the Court held that the
statute clearly and unequivocally wai ved sovereign inmunity. The
Second District further noted that this waiver nust be limted to
acts or conduct clearly and unequivocally prohibited or protected
agai nst, and that there nust be no inplication of protection for
acts not clearly delineated as prohibited or protected. 1d.

Ms. Irven petitioned this Court for review of the Second

District’s opinion asserting conflict with Martin County v.

4



Edenfield, 609 So.2d 27 (Fla. 1992), wherein this Court held that
the “Whistle-Blower’s Act” “should be construed liberally in
favor of granting access to the renmedy.” Id. at 29. This Court

granted Ms. lrven's petition for review August 26, 1999.



STATEMENT OF THE FACTS

Ms. Irven was enpl oyed by the Departnent of HRS in August
of 1990, T2 246, and was term nated on August 25, 1994, as a
Child Protective Investigator (CPl) with the Departnent of HRS,
after receiving two “bel ow’ appraisal ratings of June 8, 1994,
and August 8, 1994. R7 Def. Ex. 38 at 36 and 70 (App. G 38L, Q.

Before her final tw “bel ow appraisals, Ms. Irven received
si x enpl oyee appraisals. R7 Def. Ex. 38 at 15-26 (App. G 38D-H).
Ms. Pat Lawler was Ms. Irven's rater for the fourth, fifth, and
si xth appraisals for which she rated Ms. Irven “achieves,”
“exceeds,” and “exceeds.” R7 Def. Ex. 38 at 15-26 (App. G 38D H).
Ms. Lawl er signed her final “exceeds” appraisal of Ms. Irven as
her rater on February 17, 1994, ten days after Ms. Irven wote
her first alleged ‘whistle-blow ng” nenorandum of February 7,
1994. R7 Def. Ex. 38 at 25 (App. 38H).

Further, M. Linda Fuchs, who rated Ms. Irven “bel ow’ on
two appraisals, June 8, 1994 and August 8, 1994, did not becone
Ms. Irven's supervisor until February 11, 1994, after the
February 7, 1994 nenorandum T10 1458. The first “bel ow
apprai sal was not rendered until four nonths after the first
menor andum

After her term nation on August 25, 1994, Ms. Irven, on
Septenber 16, 1994, filed a conplaint of retaliation with the

O fice of Public Counsel pursuant to Section 112.3187, Florida



Statutes, the “Waistle-Blower’s Act.” See, R7 Def. Ex. 38 at 2
(App. G38). The Ofice of Attorney Ceneral, Departnment of
Legal Affairs investigated the conplaint, considering only the
August appraisal and the termnation. R7 Def. Ex. 38 at 4-5
(App. G 38 at 4-5). The Departnent of Legal Affairs published
its “Informal Fact Finding Report,” on Ms. Irven’s retaliation
conplaint on April 24, 1995, R7 Def. Ex. 38 at 2-6 (App. G 38 at
2-6), stating that (1) “The conplainant, M. Irven, elected to
utilize the grievance procedure concerning the counseling
menor andum the appraisal dated June 8, 1994, and the witten
reprimand. Accordingly, she is precluded fromutilizing the
whi st | e- bl ower procedure as it relates to these sane
allegations,” and (2) that it was unable to conclude either that
t he August “bel ow appraisal or the termnation were retaliation
in violation of the “Wistle-Blower’s Act.”

Ms. Irven's alleged “whistle-blowing” witings evol ved from
a child abuse case referred to as the S.S. case. This case was
initiated on or about Cctober 12, 1993, pursuant to a petition
for dependency in Nassau County, R7 PI. Ex. 7 (App. F-7), and was
transferred to Pol k County per the order of Crcuit Court Judge
Robert WIllians on January 21, 1994. R7 Pl. Ex. 12 (App. F-12)
Both the nother of S.S., while represented by counsel, and HRS
had petitioned to transfer the case to Pol k County based upon
Fla.R Juv.P. 8.205(b) - Transfer of Cases. R7 Pl. Ex. 11A-C
(App. F-11A-C). Upon receipt of the case by Pol k County HRS,
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Ms. Irven and Ms. Vicky R chnond contacted M. Roland Reis, an
attorney in the Polk County HRS | egal departnent, because they
had questions regarding venue in Polk County. T9 1285.

M. Reis then contacted M. Jim Vandewal ker, the judicial
assi stant of Judge Davis in Polk County, regarding venue in the
S.S. case. T9 1287. M. Reis concluded after talking with M.
Vandewal ker that the case would be kept in Polk County. T9 1288-
89, and that Judge Davis was not inclined to “bounce the case
back.” T9 1301.

On February 7, 1994, Ms. Irven wote the first nmenorandum
whi ch she later referred to as a “whistl e-bl owi ng” nmenorandum
Thi s menorandum rai ses the | egal issue of whether HRS Pol k County
“prematurely accepted” jurisdiction. She further raised a
question regarding the sheltering of the child. R7 Def. Ex. 38
at 7-8 (App. G 38A).

On February 10, 1994, Ms. Irven requested, through
interoffice menorandum that M. Reis either nove the court for a
change of venue or request the court to not accept the case. She
cited that wtnesses were in other counties, S.S. was living in
Nassau County, the detective was in Nassau County, and the doctor
was in Duval County. R7 Pl. Ex. 6C (App. F-60).

On February 11, 1994, Ms. Fuchs' first day as supervisor,
Ms. Irven approached Ms. Fuchs about the S.S. case and asked Ms.
Fuchs to call the judge's office to see if it had i ndeed been
transferred. M. Fuchs called and spoke with M. Jim

8



Vandewal ker, Judge Davis’ judicial assistant, who informed her
that he had already infornmed the HRS | egal departnment that this
was their case, that Judge Davis had accepted the case and was
not going to send it back. T10 1459.

On February 20, 1994, Ms. Irven wote the second “whistle-
bl owi ng” docunment, a letter to her new supervisor, M. Fuchs.
This letter is essentially a summary and chronol ogy of events in
the S.S. case and how Ms. Irven believes the case should be
handl ed. R7 Def. Ex. 38 at 9 (App. G 38B).

Nei t her of these two docunments was referred to as “whistle-
bl owi ng” until Ms. Irven's attorney, Ms. Adrienne Fechter, wote
a letter, dated June 21, 1994, supporting Ms. Irven s pendi ng
gri evance regarding an April 7, 1994, counseling nmenorandum and
Ms. Irven's allegations of retaliation. R7 Def. Ex. 38 at 10-14
(App. G 380).

Ms. Irven had received the April 7, 1994, counseling
menor andum from her supervisor, M. Fuchs, docunenting counseling
on overtime, work hours, and | eaving her work station. R7 Def.
Ex. 38 at 28-29 (App. G38J). Ms. Irven filed a career service
gri evance over the counseling nenorandumon April 18, 1994. R7
Def. Ex 38 at 30-34 (App. G 38J). A hearing was held by the
gri evance conmttee on June 6, 1994 and a record was published on
July 8, 1994. R7 Def. Ex 38 at 61-65 (App. G 38N). In the
record, it was the opinion of the commttee that Ms. Irven was
testing her new supervisor and had ignored protocol in the
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handling of a case. R7 Def. Ex 38 at 61-65 (App. G 38N).

Further, the record criticized Ms. Fuchs stating she was ill
prepared to assune the role of supervisor absent further training
and support. R7 Def. Ex 38 at 61-65 (App. G 38N).

On April 15, 1994, HRS attorney, M. Reis, wote a
menmorandumto Ms. Irven's supervisor, M. Fuchs, accusing Ms.
Irven of “dragging her feet” in the S.S. case, “being defiant and
uncooperative,” and commenting that “her attitude and non-
responsi veness has put this case in serious jeopardy.” R7 Def.
Ex. 38 at 35 (App. G 38K).

On July 1, 1994, Ms. Irven received a witten reprimnd
from Ms. Fuchs for being absent w thout authorized | eave on June
29, 1994. R7 Def. Ex. 38 at 54 (App. G38M. Ms. Irven filed a
coll ective bargai ning grievance on August 5, 1994. A hearing was
hel d August 31, 1994, and the witten reprimand was changed to an
oral reprimand. R7 Def. Ex. 38 at 55-60 (App. G 38M.

On June 8, 1994, Ms. Irven received a “below rating on a
speci al appraisal by Ms. Fuchs. Reference was nade to Ms.
Irven’s excessive use of sick | eave, poor managenent skills in
handl i ng certain cases, inproper and untinmely subm ssion of |eave
and attendance forns, failure to prepare for, and work with the
| egal staff in preparing the S.S. case for trial, and her poor
dealings with co-workers and supervisory staff. R7 Def. Ex. 38
at 36-52 (App. G38L). Ms. Irven filed a grievance over this
appeal which was investigated and heard by M. David WI son,
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Human and Labor Rel ations Adm ni strator for the Departnent of
HRS. M. WIlson issued the results of his review Cctober 24,
1994, wherein he stated, “After discussing the enpl oyee’s
performance with the supervisor and conducting a thorough review
of the docunentation, it is our determ nation that the enpl oyee’s
subst andard performance warranted the subject appraisal.” The
appeal was then denied. R7 Def. Ex. 38 at 82-83 (App. G 38X).

On August 8, 1994, Ms. Irven received a second “bel ow
rating on a special appraisal by Ms. Fuchs. R7 Def. Ex. 38 at
70-71 (App. G38Q. M. Fuchs identified nunmerous justifications
for the “below rating and, in her Rater’s Sunmary, indicated
that Ms. Irven had not net the requirenents for satisfactory
performance. M. Fuchs comented that a denotion or transfer
woul d not be appropriate, and recomended dism ssal. R7 Def. Ex.
38 at 70-71 (App. G38Q. M. Pat Lawer, Ms. lrven's
supervi sor before Ms. Fuchs, concurred with the evaluation as the
reviewer. R7 Def. Ex. 38 at 70-71 (App. G 38Q.

Ms. Irven filed a union grievance regarding this appraisal.
The appeal was not processed, however, because the appeal was
untinmely. Pursuant to the Master Contract, she had 14 days in
which to file the appeal and it was not submtted until 18 days.
R7 Def. Ex. 38 at 80-81 (App. G 38W.

On August 11, 1994, Ms. Harriet Powell, the HRS District
Program Manager, sent Ms. Irven a letter indicating HRS s
intention to dismss her fromHRS enpl oynent effective August 25,

11



1994. R7 Def. Ex. 38 at 72-73 (App. G38R). She was inforned
that the grounds for this dismssal were based on her failure to
meet m nimum standards. The letter cited the two speci al

per formance apprai sals wherein she received “bel ow ratings and
informed Ms. Irven of her privilege, within five (5) days of
receipt of the letter, of requesting a conference to refute or
expl ai n charges nmade against her. R7 Def. Ex. 38 at 72-73 (App.
G 38R). Ms. Irven responded by letter to Ms. Powell on August,
19, 1994, alleging the actions were reprisals “for notifying the
Departnent of wongdoings.” R7 Def. Ex. 38 at 74 (App. G 38S).

On August 25, 1994, Ms. Powell notified Ms. Irven that she
had been di sm ssed from her enploynent as a protective
investigator, effective this date. M. Powell stated that her
decision to dism ss was based upon Ms. Irven s substandard
performance. R7 Def. Ex. 38 at 75-76 (App. G 38T7).

On August 18, 1994, Ms. Irven filed a career service appeal
with the Public Enployees Relations Comm ssion (PERC). See, R7
Def. Ex. 38 at 84, 85 (App. G 38Y); see also T5 715. On or about
Novenber 21, 1994, Ms. Irven noved to w thdraw her PERC appeal .
R7 Def. Ex. 38 at 84-85 (App. 38Y); see also T5 724. A Final
Order dismssing Ms. Irven's PERC appeal was rendered Novenber
22, 1994. R7 Def. Ex. 38 at 85 (App. 38Y).

On Septenber 6, 1994, Ms. Irven filed a union grievance
regardi ng her dismssal. However, because she had already filed
t he pendi ng career service appeal (PERC), the union grievance was

12



returned without action on Septenber 20, 1994. R7 Def. Ex. 38 at
78-79 (App. G 38V).

On Septenber 16, 1994, Ms. Irven filed her “whistle-
bl owi ng” grievance with the Ofice of Public Counsel. See, R7
Def. Ex. 38 at 2 (App. G 38 at 2); see also, T5 770. This was
filed over one nonth before Ms. Irven w thdrew her career
servi ce appeal (PERC), and four days before her union grievance
was returned. Ms. Irven, in fact, had a PERC appeal, a union
grievance, and a whistle-blower conplaint all pending at the sane
time over her termnation. The Informal Fact Finding Report on
her “whi stle-bl owi ng” conplaint was submtted to the Ofice of
Public Counsel on April 24, 1995. R7 Def. Ex. 38 at 1 (App. G 38

at 1).
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QUESTIONS PRESENTED

The Petitioner, Ms. Karen Irven, has stated issues

presented for decision as follows:

WHETHER AN HRS EMPLOYEE' S WRI TTEN COMMUNI CATI ONS TO HRS
OFFI CI ALS, | DENTI FYI NG SUSPECTED VI OLATI ONS OF LAW AND ACTS
OF M SFEASANCE BY HRS IN A CH LD ABUSE CASE, ARE PROTECTED
DI SCLOSURES UNDER FLORI DA' S WHI STLE- BLONER' S ACT.

WHETHER THE QUESTI ON OF WHETHER MRS. | RVEN REASONABLY
BELI EVED SHE WAS DI SCLOSI NG SUSPECTED VI OLATI ONS OF LAW OR
ACTS OF M SFEASANCE WAS PROPERLY RESCLVED BY THE JURY.

The Respondent, HRS, prefers to restate the questions

presented nore concisely as foll ows:

WHETHER THE SECOND DI STRI CT COURT OF APPEAL WAS CORRECT IN
| TS CONSTRUCTI ON AND APPLI CATI ON OF THE “WHI STLE- BLONER' S
ACT.”

WHETHER MRS. | RVEN S | NTERNAL MEMORANDA, AS A MATTER OF LAW
DI D NOT CONSTI TUTE WHI STLE- BLON NG UNDER SECTI ON 112. 3187,
FLORI DA STATUTES.

14



SUMMARY OF ARGUMENTS

The Second District Court of Appeal was correct inits
application of precedent to the “Whistle-Blower’s Act.” The
Second District determ ned that because the Act waived sovereign
i mmunity, such waiver nust be strictly construed and appli ed.
This follows well-established principle that waiver statutes are
to be strictly construed. The Court then applied a plain
| anguage standard when it stated it would not inply “protection
agai nst acts not clearly delineated as prohibited or protected.”
Thi s pl ai n | anguage standard has been applied to wai ver statutes
such as Section 768.28, Florida Statutes, \Wiver of sovereign
immunity in tort actions; and, in fact, was applied in the Martin
County case with which, petitioner argues, the instant case is in
conflict. The plain |anguage paraneters applied by the Second
District did not | essen any protection provided by the “Act,” but
rather determ ned only that the specific acts which petitioner
all eged as “whistle-blower” acts were not protected by the
“Whi stle-Blower’s Act.”

Petitioners’s four communications listed in her anended
conplaint did not, as a matter of |law, constitute “whistle-
blowing.” Petitioner’s conplaints regarding the underlying S.S.
dependency case, are founded on the transfer of venue. Her first
two communi cations address this issue directly. Her third and

fourth comuni cati ons, suggest only retaliation for allegations
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contained in the original tw docunents. |If her first two
communi cations are not considered “whistle-blow ng” docunents,
none of her docunents is.

Petitioner contends in her Initial Brief that her
communi cati ons were not about venue, that she alleged HRS
m shandl ed the transfer of venue from Nassau County to Pol k
County, that she all eged her supervisors pressured her to sign an
anended petition and, thereby, commt perjury; and, that even if
her allegations were fal se, she harbored a suspicion of wong
doing on the part of HRS

The plain | anguage of both of petitioner’s first two
docunents patently denonstrates that their purposes were to raise
an i ssue about venue. Petitioner, however, never, in any of the
four docunents, made any all egation about the conduct of HRS in
the transfer. At best, petitioner alleged “prenmature acceptance”
of the case in Polk County. The case was “accepted” by Judge
Davis’ office which then instructed Pol k County HRS that they
woul d handl e the case.

Petitioner argues on appeal that HRS conmtted error by
al l eging the “usual residence” of S.S. as Polk County. Ms.
I rven, however, never made any such allegation in any of her
“whi st e-bl owi ng” docunents. Ms. Irven only commented, in
support of her venue contention in her first nmenorandum that the
nother’s notion to dismss may have untruthfully stated the usua
residence as Pol k County. Ms. Halla, the Nassau County CP

16



testified she believed the usual residence was Pol k County
considering the nother’s frequent noves, the sworn testinony of
the nother, and the legal custody of S.S. continuing with the
not her .

Petitioner suggests that in a |etter supporting one of her
grievances, her attorney alleges HRS “pressured” her to conmt
perjury by signing an anended petition in the dependency
proceedi ng. However, the letter does not allege any “pressure,”
but nmerely explains why Ms. Irven would not sign such a
petition. Testinony, at trial, in fact, denonstrated that the
need for an amended petition never arose. Further, petitions in
dependency proceedi ngs are based on good faith and belief, which
in turn can be based on witnesses, police reports, doctor’s
reports, and trust in co-workers.

Petitioner al so suggests that her suspicions of w ongful
conduct on the part of HRS is sufficient under the Act for
“whi st e-blowi ng” status. A necessary elenment in the
“suspi cions” concept, however, is that she nust still allege

wrongful conduct which is delineated as prohibited or protected.

Suspecting such conduct, by itself, is insufficient. It nust
still be alleged. Further, suspicion of conduct which is not
delineated or protected is, |likew se, insufficient. Any

suspi ci on of wongful conduct nust, necessarily, be reasonable.
Both of Ms. Irven’s nenoranduns about venue cane about after she
had been infornmed that the court had accepted the S.S. case and

17



that HRS Pol k County would be handling it. To continue to
contend “premature acceptance” by HRS Pol k County was

unr easonabl e.
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ARGUMENTS

I . THE SECOND DI STRI CT COURT OF APPEAL WAS CORRECT IN I TS
CONSTRUCTI ON AND APPLI CATI ON OF THE “VWHI STLE-BLONER' S ACT.”

Petitioner argues aggressively that the Second District was
in error because after determning that the “Wistle-Blower’s
Act” did waive sovereign inmmunity, it held that,

[ B] ecause any wai ver of sovereign inmunity nust be

cl ear and unequi vocal (see Spangler v. Florida State
Turnpi ke Authority, 106 So.2d 421 (Fla. 1958)), the
wai ver nust be limted to the acts or conduct clearly
and unequi vocal |y prohibited or protected against.
Therefore, the waiver must be strictly construed and
applied. A protection against acts not clearly

del i neated as prohibited or protected nust not be

i nplied.

Irven, 724 So.2d at 699.

Petitioner argues that this holding conflicts with the

holding in Martin County, where this Court held that because the

“Whistle-Blower’'s Act” is a renedial act, “the statute should be

construed liberally in favor of granting access to the renedy.”

(enphasi s added) Martin County, 609 So.2d at 29.

HRS submts, however, that Second District nerely restates
established legal principle that a statutory wai ver of sovereign
immunity nust be strictly construed. HRS further submts that
this principle does not conflict with the holding in Martin

Count y.

Martin County involved an assistant road superintendent for

Martin County, Florida, WIllie Edenfield, who used county trucks

to deliver sod to his supervisor’s residence. The sod was billed
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to and paid for by Martin County. Edenfield was |ater contacted
about the incident and subsequently admitted his invol venent and

inplicated his supervisor. Mrtin County, 609 So.2d at 28.

Edenfield was then noved into an inferior job. He
conpl ai ned of the disparate treatnent he received and afterwards
brought suit against the county under the “Wistle-Blower’s Act.”
Martin County noved for and was granted a summary judgnent which
was overturned by the district court on the grounds that “the
statute does not create an exception for whistle-blowers who are
in pari delicto with the wongdoers whose nal f easance they have
revealed.” 1d.

The i ssue on appeal to the Florida Suprene Court was whet her
conpl ai nants, such as Edenfield, are protected by the Act when
t hey, thenselves, had participated in the wongdoi ng about which
they blew the whistle. 1d.

In deciding for Edenfield, the Court construed the statute

liberally to grant Edenfield access to the whistle-blow ng

remedy. This was the only issue therein, and the Court approved
the result reached by the district court, that the statute did
not create an exception for whistle-blowers who participated in
the wong doing, thenselves. No constitutional issues were
rai sed, either as to waiver of sovereign imunity or
interpretation.

In Irven, the Second District addressed a constitutional
wai ver issue and determned, in fact, that the Act clearly and
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unequi vocal | y wai ved sovereign immunity. The district court held
further that because the Act was in derogation of sovereign
immunity, it nmust be strictly construed and applied. The court
defined its paraneters of construction and application by stating
that it would not inply a protection against acts not clearly
delineated as prohibited or protected. |Irven, 724 So.2d at 699.
This holding in no way changes or conflicts with the holding in

Martin County granting |liberal access to the renmedy. Rather, it

is consistent with established principles regarding the
interpretation of |legislative waivers. “Wiver of inmmunity
statutes’ are to be strictly construed. This is so for the
obvi ous reason that the inmunity of the sovereign is a part of
the public policy of the state.” Spangler, 106 So.2d at 424.
This principle of strict construction of |egislative waivers
of sovereign inmmunity is nost pronounced in cases involving
Section 768.28, Florida Statutes, Waiver of sovereign imunity in
tort actions.

In Metropolitan Dade County v. Reyes, 688 So.2d 311, (Fla.

1996), a deliveryman was injured in a slip and fall at a county
jail. Joining his claimfor injuries, his wfe brought a
derivative claimfor consortium against the county. Wile the
i njured husband had provided the formal notice of intent to
proceed required by Section 768.28(6), Florida Statutes (1989),
the wife did not provide her own notice. The trial court,
therein, entered a directed verdict against the wife for her
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failure to provide such notice. The Third D strict reversed,
concluding that the wife was not required to give separate notice
of her derivative claim |d., at 312.

The Florida Suprene Court, while interpreting Section
768.28(6) to resolve this issue, stated:

In interpreting |egislative waivers of sovereign
immunity, we have repeatedly stated that we nust
strictly construe such waivers. (citations omtted)
The plain | anguage of section 768.28(6)(a) clearly
i ndi cates that each claimant nust give the proper
notice. (enphasis added)

ld., at 313.

This case was not one of whether there was a waiver of
sovereign imunity, there was. The issue, rather, involved a
substantive elenent of the statute, itself. As in the instant
“whi stl e-bl ow ng” case, the substantive el enent was strictly
construed.

Section 768.28, Florida Statutes, was again strictly

construed in Levine v. Dade County School Board, 442 So.2d 210

(Fla. 1983), where an injured student brought clai magainst the
school board after he was severely beaten by other students. He
clai med that school board enployees failed to nmaintain order and
supervise the activities of the students. Prior to initiating
his suit, he provided witten notice of his claimto the school
board, but not to the State Departnent of Insurance wthin the
time frane required by Section 768.28(6), Florida Statutes

(1977). 1d., at 211.
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The trial court dism ssed the conplaint with prejudice
because the plaintiff would not have been able to anend his
conplaint to allege that the notice had been tinely given. 1In
opposition to the dismssal, the plaintiff filed an anended
conplaint wwth an attached affidavit of an official of the
Department of |nsurance explaining the departnents mnimal role
in clains agai nst school districts. On appeal, the district
court, while recognizing sone nerit in the plaintiff’s argunent
that the notice requirenent should not be deened a strict
condition precedent, affirmed the trial court, holding that the
notice requirenents were conditions precedent to maintaining a
suit. 1d.

The i ssue presented to the Suprene Court was whet her
notification to the Departnent of |nsurance, pursuant to Section
768.28(6), Florida Statutes (1977), was necessary under the
circunstances of the case.

In considering the | anguage of the statute, the Court
“specul ated” as to the role the Departnent may have in | awsuits
agai nst departnents and agencies of the executive branch of state
government, and further specul ated about whether a failure to
except county school districts fromthe statutory notice may have
been i nadvertent. [d., at 212. The Court then comrented:

Such specul ati on, however does not authorize us to

ignore the plain |anguage of the statute.

Because this subsection is part of the statutory wai ver

of sovereign inmunity, it nust be strictly construed.
(citations omtted) (enphasis added)
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The Second District’s decision in the instant case follows
these sane principles of interpretation. |t held that because it
must strictly construe and apply the statute, it cannot inply any
protections “against acts not clearly delineated as prohibited or
protected.” |Irven, 724 So.2d at 699. This is a plain | anguage
standard. Qddly, the converse of this principle of strict
construction, the one espoused by petitioner, would be that the
Courts may inply protections not delineated in this waiver
statute.

Significantly, this Court in Martin County used the sane

pl ai n | anguage standard used in both the Metropolitan Dade County

and Levine cases: “Although Martin County urges us to find

anbiguity in the statute, we believe the | anquage is plain and

supports the concl usions reached by the district court.”

(enphasis added) Martin County, 609 So.2d at 29. The Court,

essentially, did not read elenents into the Act which were not
del i neat ed.

The inplications (consequences) of a liberal interpretation
of the substantive elenents of the “Wistle-Blower’s Act” are
denonstrated in the instant case. Above and beyond the four
docunents alleged in her Amended Conplaint, Ms. Irven, in her
Answer Brief to the Second District, argued “whistle-bl ow ng”

status for four additional docunents. (App. H)
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In injecting these additional documents as “whistl e-bl ow ng”
docunents, Ms. Irven argued:

Here, the nunerous letters and nenos that Irven
sent to persons above her inmedi ate supervisor plainly
constituted disclosures protected by the Act.

* * %

Significantly, Irven’'s nenos go well beyond the
menor anda referenced by HRS in its brief (February 7,
1994 nmeno to Reis and February 20, 1994 letter to
Fuchs) .

* * %

In sunmary, the Act protected nunerous witten
docunents presented to the jury. Because the jury’'s
verdi ct could have been based on any one (or nore) of
t hese docunents, the verdict nust be sustained, even if

- - as HRS incorrectly contends - - sone of the
docunents were not legally sufficient to conme within
the Act.

(App. H)

Only an unfettered interpretation of the Act permts such a
contention. These additional “whistle-blow ng” docunents are the
February 10, 1994 nenorandumto M. Reis asking for the SS case
to be transferred, a March 4, 1994, letter to HRS Protective
Services, a March 16, 1994, nenorandumto the Nassau County CPI
and an April 18, 1994, grievance in response to a counseling
menor andum ( App. H)

Petitioner, in her Initial Brief at page 18, continues to
mai ntai n the argunent that these same docunents establish
whi st | e- bl owi ng.

The February 10, 1994 nenorandumto M. Reis, in fact, only
requests HRS attorney Reis to request transfer of the S.S. case,
and states Ms. Irven’s reasons for the request. R7 Pl. Ex. 6C
(App. F-6C). There is absolutely no statenment, no assertion, and
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no allegation of any nature in this nmenorandum of a “whistl e-
bl owi ng” nature. The nenorandumis only what it purports to be,
an interoffice nmenorandum wi t hout all egations of wongful conduct
on the part of HRS

The March 4, 1994, nenorandumto HRS Protective Services, in

its entirety, states: “’'S needs to be in therapy & have a Psy

Eval . She also needs to be placed in day care. Thanks.” R7 Pl.
Ex. 9A (App. F-9A). Again, this is sinply a nmenorandum w t hout
any “whistl e-bl ow ng,” whatsoever.

The March 16, 1994, letter to Ms. Cynthia Halla, of Nassau
County, discusses the S.S. case, but only in the context of what
has been done and what needs to be done. R7 PI. Ex. 9C (App. F-
9C). The only “conplaint” Ms. Irven raises inthis letter is
t hat she has had trouble contacting Ms. Halla. Once again,
however, there is not one nmention of any incident, or any
all egation that even approaches “whistle-bl ow ng.”

The April 18, 1994, grievance was prepared by Ms. lrven in
response to an April 7, 1994, counseling nmenorandum from Ms.
Fuchs regarding Ms. Irven’'s overtinme, work hours, and work
station. Ms. Irven's grievance addresses only those issues.
There is, again, no “whistle-blowng.” She nerely grieves the
counsel i ng nmenorandum R7 Def. Ex. 38 at 28-34 (App. G 38J).

These docunents are patently not “whistle-bl ow ng”
docunents, yet Ms. Irven contends that, under a |iberal
interpretation of the Act, they are “whistle-blowng.” These
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docunents, as witten, evidence no nore than the everyday

activity of give and take within any agency. To accept them as

“whi st e-bl owi ng” woul d make any and every di sagreenment within an

agency the potential basis of a “whistle-blower” action.

The Second District was correct in not inplying any
protections “against acts not clearly delineated as prohibited or
protected.” Applying this plain | anguage standard, the district
court concluded that Ms. Irven’s conmuni cati ons were not
“whi stle-blower” acts protected by the “Wistle-Blower’s Act.”
Irven, 724 So.2d at 699.

1. MRS, | RVEN S | NTERNAL MEMORANDA, AS A MATTER OF LAW DI D NOT
CONSTI TUTE WHI STLE- BLON NG UNDER SECTI ON 112. 3187, FLORI DA
STATUTES.

HRS contends that because Ms. Irven’'s comuni cations, as a
matter of law, did not constitute “whistle-blowng,” this cause
of action should never have been presented to a jury.

Petitioner, however, at trial, in her answer brief to the Second

District, and in her initial brief to this Court, attenpts to

m sdirect the issues by denouncing HRS for allegedly m shandling

the S.S. case. The issue, here, however, is not about how well

HRS may have handled the S.S. case, but about whether Ms. Irven

“bl ew the whistle” pursuant to Section 112.3187, Florida Statutes

(1993).

In her anended conplaint, Ms. Irven |lists four docunents
whi ch she all eges “blew the whistle” on HRS. O these four
docunents, the first two, the February 7, 1994, nenorandumto
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Attorney Reis, and the February 20, 1994, letter to Ms. Fuchs
are, in fact, the genesis of this action. Wile these docunents
definitely denonstrate her reluctance to handle the S.S. case
they do not, however, allege any conduct on the part of HRS that
even renotely neets the “whistle-blow ng” standards.

The ot her two docunents which Ms. Irven considers “whistle-
bl owi ng” are her grievance of April 18, 1994, in response to a
counsel i ng nmenorandum she received, and her attorney’' s letter of
June 21, 1994, in support of the sane grievance. This June 21,
1994 letter, in fact, nentions “whistle-blowng” for the first
time, but only in the context of the original two docunents and
then to allege retaliation for those docunents. In their own
context, the grievance and the June 21 letter, however, do not
“whi stle-blow thenselves, but rather reference the two February
docunents and allege retaliation therefrom The grievance, in
fact, does not even nake reference to the S.S. case. Init, Ms.
Irven only contends in a generic sense that she has been “singled
out” and “targeted.”

Al'l of the information which Ms. Irven “disclosed” in her
two February 1994, conmuni cations was available to the courts as
wel | as the opposing parties, was subject to the discretion and
direction of the HRS attorneys handling the matter before the
courts, and ultimately was subject to the discretion of the
courts. Under these circunstances, her disclosures can not be
“whi st | e-bl owi ng” under the Act.
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Petitioner, in her Initial Brief nmakes four primary
argunents whi ch she contends evidence her “whistle-blow ng.”
First, she argues that her chief conplaint did not involve venue,
but rather involved the safety of S.S. Second, she argues that
HRS erroneously noved for a change in venue to Pol k County based
on the usual residence of the nother and child in Pol k County.
Third, she argues that HRS “pressured” her to sign an anended
petition, thereby asking her to commt perjury. Fourth, she
argues that her suspicions of m sfeasance by HRS were sufficient
under the Act. She argues secondarily that the legitimcy of her
m sgiving is denonstrated by the concerns raised by Ms. Hall a,

t he Nassau County CPI, about the placenent of S.S. with the

gr andnot her.

A. As to her first argunent, that the issue was not one of
venue, her own docunments denonstrate otherwi se. |In her February
7 menorandumto M. Reis, she begins: “Polk County has no

jurisdiction in the S.S. case for the foll owi ng reasons,” and

continues in paragraph nunber 1, “It appears HRS Pol k County has

prematurely accepted a case which didn’'t happen in Pol k County.”

(enphasi s added) She then describes other reasons to
substantiate her “no jurisdiction” contention. |In her February
20 letter to Ms. Fuchs, Ms. Irven comments: “I was informed on

2/ 11/ 94, by you, that the S.S. case was accepted by the Tenth

Judicial Grcuir (sic) Court of Polk County, Fl.” Curiously, she
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further cooments that “[i]t appears HRS Pol k County has

prematurely accepted this case . . .” (enphasis added) This

entire “whistle-blowing” action, as it involves Ms. Irven, began
as an issue about venue.
The nother of S.S., while the dependency case was in Nassau

County and while she was represented by counsel, filed a Mtion

to Dism ss for Lack of Jurisdiction or, in the Alternative, to
Change Venue pursuant to Fla.R Juv.P. 8.205(b),! stating the
usual residence of nother and child as Polk County. R7 PI. Ex.
11A (App. F-11A). HRS also filed its owmn notion to transfer
pursuant to the sane rule, stating that the child was at that
time detained with the maternal grandnother, resides in Loughman,
Florida, and that both the nother and child are usual residents

of Polk County. R7 Pl. Ex. 11C (App. F-11C). Judge Robert E.

1 Petitioner, in her February 7 docunent, cites
Fla.R Juv.P. 8.205(b) - Transfer of Cases Wthin the State of
Florida, as one of the reasons why Pol k County “has no

jurisdiction.” In paragraph 8, she references the requirenment of
transfer within five days and comments that this case “doesn’t
appear transferred within 5 days.” This rule, however, places

the responsibility to transfer wwthin five days with the clerk of
the court and not HRS. In her Initial Brief (page 10) petitioner
states in her facts that “Ms. Irven believed HRS failed to
conply” with this rule when it consented to the transfer. Ms.

| rven never raised any conpliance issue other than the “five day
transfer rule.” Petitioner also msstated at trial that the
February 7 nmenmorandum rai sed an issue as to the tineliness of
filing the petition wthin seven days, T9 1325, and conti nues
this msrepresentation in the Initial Brief at page 40. Again,
the only allegation in any of the four docunents as to tineliness
involved the “five day transfer rule.”

30



WIllians ordered the S.S. case transferred to Pol k County on

January 21, 1994. R7 Pl. Ex. 12 (App. F-12).2

Ms. Irven was assigned the S.S. case on February 1, 1994. On February 2, 1994, Ms. Irven and Ms.
Vi cky Richnond, a supervisor on the case before Ms. Fuchs, approached HRS attorney Reis regarding the issue
of venue in Polk County. M. Reis called Judge Davis’ office and talked to M. Jim Vandewal ker, Judge
Davi s’ judicial assistant to determine whether the case had in fact been transferred and whether the judge
woul d consider transferring the case back to Nassau County. T9 1285-88. M. Reis concluded, after his
di scussions with M. Vandewal ker, that the case was to remain in Polk County, T9 1289, and that Judge Davis
was not inclined to “bounce the case back.” T9 1301. M. Reis explained this and the lawto Ms. Irven,
but she unreasonably continued to dispute M. Reis on the law and the handling of the case. T9 1315

Ms. Irven's dissatisfaction with M. Reis’ conclusions gave rise to the February 7, 1994
menor andum whi ch she | ater considered her first “whistle-blow ng” menorandum

On February 11, 1994, Ms. Fuchs became Ms. Irven’s supervisor and she became aware of the S.S. case
that sanme day when Ms. Irven cane to her office to review the case. M. Fuchs testified that Ms. Irven
had the belief that they should not have the case. T10 1458-9. Ms. Irven, although she was aware that M.
Reis had tal ked with Judge Davis' office, failed to inform M. Fuchs of this fact, and asked her to cal
Judge Davis’ office to see if the case had indeed been transferred. M. Fuchs did make the call and tal ked
to M. Vandewal ker who indicated that he had already talked to HRS |egal departnment in Polk County and told
them that the case belonged to them that Judge Davis had accepted it, and was not going to send it back as
a matter of judicial courtesy. T10 1458-9

Ms. Irven then sent her second alleged “whistle-blow ng” document to Ms. Fuchs on February 20
1994, where she recogni zes that the case has been accepted by the Pol k County Circuit Court, yet continues
to maintain that HRS Pol k County “has prematurely accepted the case.”

Remar kably, while it was Judge Davis who had “accepted” the case, a point which Ms. Irven
recogni zed, she continued to contend “premature acceptance” by HRS.
B. As to the second of her primary argunents, that HRS committed error by alleging the usual residence

of the mother and child to be in Polk County, Ms. Irven never raised this issue of error by HRS. Ms.

Irven, in her February 7 nmenorandum and in support of her “no jurisdiction” contention, nmakes reference
only to the nother’s notion to dismiss and that the nother’s contention of residence in Polk County “appears
to be untrue.” There is absolutely no allegation in any of her four alleged “whistle-blow ng” docunents

that HRS, itself, acted in a wongful manner. Petitioner’s argunent, here, is an exanple of her

2 The Second District also recognized the applicability
of Section 47.122, Florida Statutes (1993), which provides: “For
t he convenience of the parties or wtnesses or in the interest of
justice, any court of record may transfer any civil action to any
other court of record in which it m ght have been brought.”

Irven, 724 So.2d at 703.
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m sdirection of the issues toward HRS handling of the S.S. case, as opposed to the question of |aw about
whet her her communi cations all eged any wongful conduct on the part of HRS.3

In any event, Ms. Halla, the CPI for the S.S. case in Nassau County, addressed the residence issue
in her trial testimony. On direct questioning by the HRS counsel, she was asked:

Q Wiere had S.S. been prior to the abuse report coming in do you know?

A It was ny understanding that they had resided down here in Polk County in the

general area where the mother resided. She nmoved frequently. But her residence apparently

was in Pol k County.
T8 1133.

* kK

Q Ckay. When she was in court did she represent where she lived to the Court?

A Yes sir. She said she lived here in Polk County.
T8 1159.

On cross exam nation by Ms. Irven's counsel, Ms. Halla was asked:

Q Ckay. You said a few minutes ago in your testinmony that your understanding that at
some point intime S.S. lived in Polk County.

A Yes sir.

Q Ckay. Wiere in that affidavit - - and that is, just to speed up our process, that
is an affidavit of where S.S. has lived in her life is it not?

A Pretty much, yes sir.

Q Yeah. Where in - - where - - which location there is in Polk County?

A M/ understanding of this area is that the Kissimee address is in Loughman,

Florida, and sone additional addresses we received after the fact, because the mother did
not have exact locations. But she testified in court under oath that her primary residence
was Pol k County and her present address at that tinme of that arraignnment hearing in Nassau
County was Pol k County.

Q Ckay. But I'mnot - - I’mnot asking about her residence. |’masking - - you said
earlier that you believe the child at some point had lived in Polk County. And you have
listed three. Let me just ask you Fernandi na Beach that’s not in Polk County is it?

A That’s the grandmother’s address.

3 Petitioner states that M. Reis “conceded” that HRS did
incorrectly state that S.S. was a “usual” resident of Polk County
and that M. Reis “elected” not to seek to have the case
transferred back to Nassau County because he “did not want us to
| ook like the Departnent did not know what they were doing.”
Petitioner’s Initial Brief at 17-18.

Petitioner uses these statenents out of context and
m srepresents the totality of M. Reis’ testinony. For exanple,
M. Reis also testified that the Court was aware of the residency
guestion, that it was not material at the tinme, and that |egal
custody was still with the nother in Polk County. T9 1301-1303.

As to “electing” not to seek transfer, M. Reis explained
that HRS had stipulated with the nother’s Nassau County attorney
to a transfer to Polk County. After discussion with the nother’s
Pol k County attorney regarding a transfer back, the attorney
i ndi cated the nother would not stipulate to such. Further, there
was no material basis to ask the court for such a transfer. T9
1305- 1306.
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Pol k County. Her testinmobny denpbnstrates that she believed the usual residence was in Pol k County based on

Q Ckay. Right. That’'s what you - - you were listing - - you were listing where the
child was residing. And the next address is Loughman, Florida. |Is that in Polk County?

A | don’t know, sir.

Q If I were to tell you that were (sic) not in Polk County you would not have any
reason to doubt that would you?

A The best - -

THE COURT: Counsel, approach, please.
Loughman is in Pol k County. The Court’s going to take judicial notice of that

fact.

MR CAREY: Ckay. Let me - - let me withdraw that question, Your Honor.
Q How about Ki ssimee? Did you know where Kissimee is?
A I know where it is now, yes sir?

T8 1196-1197.
* ok k
Ckay. Doesn’t that Modtion address representation regarding the usual residence of
the child?

A Yes, it’'s paragraph 4. It says pursuant to juvenile rule, the Court may transfer
the case before adjudication to the Gircuit Court for the County in which is located the
usual residence of the child. And the mother testified that her usual residence for the

child within her custody was Pol k County.

Q And the child was not in her custody at that tinme was she?

A The child was in her custody up until COctober 19.

Q Where - - at the date that Mdetion was filed - -

A The child remained - - excuse me. Let me clarify.

Q I m aski ng the question.

* ok  k

A The mother had not had custody removed. She had had physical custody but the

Courts had not adjudicated that child dependent. That child still required the mother’s

parental right to - - for any State intervention. She had not been adjudi cated a dependent

child. And so technically, regardl ess of the fact that she was staying with her

grandmot her as a shelter, she was still under her mother’s custody.

Q Yeah, | understand that |egally.

A So in saying her residence, her |legal residence was with the mother. Her |egal
resi dence technically is Polk County till such time as that child is adjudicated
and di sposed of.

T8 1204- 1206.

Ms. Halla was the CPl for the S.S. case and handled it until its transfer from Nassau County to

the frequency of the nother’s noves, the nother’s legal custody, and the nother’s sworn testinony of

resi dency in Pol k County.

C.

to commit perjury, Ms. Irven never conpl ained of “pressure” to commit perjury. The only reference in the

As to Ms. Irven's argunent that HRS “pressured” her to sign an anmended petition, thereby asking her

four docunents to a request to file an anended conplaint is contained in the alleged fourth “whistle-

bl owi ng” docunment, the June 21, 1994, letter by Attorney Adrienne Fechter in support of Ms. Irven's

gri evance over a counseling memorandum In this letter, she states:

At or about this sanme tine [referring to the February tine frane], Ms. Irven was
directed by M. Reis and Ms. Fuchs to file an amended petition in this case. The original
petition had been prepared by an HRS enpl oyee in another county. Because Ms. Irven did not
have personal know edge of the facts that needed to be recited in the amended petition, she
explained to M. Reis and Ms. Fuchs that it would be inappropriate, m sleading and
potentially fraudulent to represent in the amended petition that she had the requisite
know edge. Ms. Irven understandably was concerned with committing perjury.

R7 Def. Ex. 38 at 11 (App. G 380C).
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There is absolutely no allegation of any pressure for Ms. Irven to file an amended petition. By
its plain |language, this paragraph merely explains why Ms. Irven believes she should not sign an anmended
petition. Stating that M. Reis and Ms. Fuchs may have directed Ms. Irven to file an amended petition is a
far cry fromalleging “pressure” to conmit perjury. Wiile Ms. Irven may now explain that she felt
“pressured,” this document makes no such all egation.

Additionally, Ms. Fechter, in this sane letter, makes reference in footnote 3 to an April 15, 1994
menorandum by M. Reis describing Ms. Irven as “defiant and uncooperative.” In this menmorandumto Ms.
Fuchs, M. Reis uses the terns “defiant and uncooperative” to describe Ms. Irven's overall handling of the
S.S. case, and he describes the circunmstances justifying this description. M. Reis makes two references to
Ms. Irven in connection to the filing of an amended petition. He notes that at an initial staffing it was
di scussed that an amended petition mght need to be filed upon recei pt of psychol ogi cal eval uati ons and that
Ms. Irven never disagreed with this. M. Reis later comments in this menmorandumthat Ms. Irven has stated
a couple of tines “that she will refuse to sign an anended petition if necessary.” (enphasis added) R7 Def.
Ex. 38 at 35 (App. G 38K). By its plain |language, the docunment denpnstrates that an amended petition was
not yet necessary and Ms. Irven could not have been “pressured” to file one. Wen asked in direct
exam nation at trial whether he had ever asked Ms. Irven to amend the petition, M. Reis stated that “we
never got the basis for amending the petition.” T9 1295-1296.

Further, petitions in cases such as the S.S. case are signed based on a “good faith belief” in the
facts stated therein. As Ms. Halla testified during trial, if she trusted the people she worked with and
her peers and counterparts, then she has good faith. T8 1199. Wth respect to this good faith belief, she
testified that she used police reports, doctor’s reports, and w tnesses. Even though she, herself, did not

observe what happened, she can use this information in the petitions in good faith. T8 1236.

D. As to Ms. Irven's argunent that her suspicions of m sfeasance by HRS were sufficient under the Act,
it was still necessary that she make those allegations of wongful conduct in her “whistle-blow ng”

docurments. If the information actually provided by Ms. Irven in her purported “whistle-bl ow ng” documents
does not constitute “whistle-blow ng,” then believing, i.e., having a suspicion, in the truth of those very

same al | egati ons cannot constitute “whistle-bl ow ng.”

Wiile Ms. Irven may have had suspicions that HRS was committing sone form of m sfeasance or
wrongdoi ng as specified in the Act, it was necessarily incunbent upon her to allege that particul ar wongful
conduct in her “whistle-blow ng” documents. HRS has argued, herein, that the information contained in the
al | eged “whi stl e-bl owi ng” documents does not disclose any activity or wongdoing specified by the Act. The
docurent s, thensel ves, evidence this by their plain | anguage. Petitioner’s suggestion of suspicions of that
same conduct does not change their status. Suspicion of conduct which is not wongful under the Act, is not
protect ed.

Furthernore, there necessarily nmust be a reasonable basis for any suspicions. The genesis of this
cause of action was Ms. Irven's belief that venue should not have been “accepted” in Polk County. This is
the essence of her alleged “whistle-blow ng” docunents (February 7, nenorandumto Attorney Reis, and
February 20, letter to Ms. Fuchs). The case was transferred to Pol k County, however, by court order, R7 Pl.

Ex. 12 (App. F-12), and the transfer was di scussed with Judge Davis' office in Polk County. T9 1285-1288.
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This issue and the | aw was explained to Ms. Irven by HRS attorney Reis. T9 1314-1315. |In any event, the
“acceptance” of the case by the court in Polk County and how to handle it were | egal decisions made by Judge
Davis’ office and the HRS | egal department. Ms. Irven's dissatisfaction with M. Reis’ |egal conclusions
and | egal decisions gave rise to her menoranduns and denpnstrates a patently unreasonabl e basis for her
suspi ci ons.

Ms. Irven's general attitude with the circunmstances of the S.S. case is denpbnstrated by one of her

“responses” in her grievance to her June 8, 1994 “bel ow' apprai sal where she states, “l have disagreed with

the legal staff on the S.S. case. | amthe case nmnager and it is suppose (sic) to be ny decision as to how

the case is handled and what | recommend, not legal’'s.” (enphasis added) R7 Def. Ex. 38 at 44 (App. G 38L at

9).

Ms. Irven's disagreement with the |egal departnment, however, did not make her menorandum “whistle-
bl owi ng” within the meaning of Section 112.3187, Florida Statutes, (1993). Polk County HRS did nothing
wong in the handling of the S.S. dependency action, and Ms. Irven's conmmunications did not raise issue to
any incident that “creates and presents a substantial and specific danger to the public’s health, safety or
wel fare,” or anything anounting to “gross m smanagenent, nal feasance, m sfeasance, gross waste of public
funds, or gross neglect of duty committed by an enployee..” Section 112.3187(5), Florida Statutes. The
fact that Ms. Irven nenorialized her disagreenent in these docunents does not create “whistle-blower”
status. To accept Ms. Irven’s docunents as such would make any and every disagreenent within an agency the
potential basis of a “whistle-blower” action.

Ms. Irven's difficulty with co-wrkers was not new and had been chronicled |l ess than two years
earlier in her special performance appraisal of April 10, 1992, wherein the Rater’s Summary incl uded:

Ms. Irven's transfer is based on a mutual agreenment based on her difficulty in
handl i ng Court cases.
Some of the problenms encountered are that she depends too much on other persons to

“fill her in” on case activities. She has not seen the necessity to make home visits or

frequent contacts with clients and she has not visited with shelter children or attended

visitations as required. Ms. Irven is very demandi ng and generates hostility anong

clients, co-workers and other professionals. She has been nore focused on her personal

liability than on adequately di scharging her responsibilities and duties as a Child

Protective Investigator. (enphasis added)
R7 Def. Ex. 38 at 17 (App. G 38E).

The Performance | nprovenent Plan within the same performance appraisal included: “Ms. Irven has
been difficult to supervise because she has not denpbnstrated flexibility and has not accepted constructive
criticismor direction well.” R7 Def. Ex. 38 at 17 (App. G 38E).

E. Ms. Irven has argued, secondarily, that the legitimcy of her misgivings in the S.S. case are
dermonstrated by the concerns raised by Ms. Halla, the Nassau County CPl, about the placement of S.S. with
the grandnother. Again, while Ms. Irven may have had a concern based upon the placenent of S.S., this is
not an allegation, but rather an explanation. Further, Ms. Irven only made comments regardi ng anot her
CPl’s observations of a situation which had already been renmedied by that CPl. In any event, Ms. Irven
only notes, in her “second” “whistle-blow ng” document, the February 20, 1994, letter to Ms. Fuchs, that
“Ms. Halla apparently feels that the grandnother, Ms. [nanme stricken] is not an appropriate placenent for
the child.” (enphasis added) R7 Def. Ex. 38 at 9 (App. G 38B) This is hardly a definitive concern.

At trial, Ms. Halla was questioned extensively about this issue and testified that it was

docurent ed because when she received the case from Fl agl er County, she became aware that the grandmother had
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al | owed unsupervised visitations by the mother. Ms. Halla stated the grandmother did not understand the
intent of supervised visitation because no one had explained it to her. Wen Ms. Halla became involved in
the case she explained the situation to her. T8 1168-1170. While Ms. Halla's note reflected sone concern
on her part, T8 1128, she further testified that she did not feel the child was at risk with the
grandmot her, T8 1174, and that there was no question that this placement was appropriate. T8 1227-1228.

The matter of the dependency of S.S. was heard in May and July 1994, in Pol k County by Judge Davis,
and in October 1994, he ordered S.S. placed in the legal custody of the maternal grandparents. R7 Def. Ex.
33 (App. G 33) The case was then transferred to Nassau County, not “as Ms. Irven had originally urged,”
but, rather, because the dependency action had been concluded and the grandparents now had | egal custody.

Wthin Ms. Irven's four “whistle-blow ng” documents, the only allegation directed at the conduct of
HRS that even remptely suggests error is her allegation of “premature acceptance” of jurisdiction in her
first two documents.

As recogni zed by the Second District, all of her “whistle-blowi ng” activity grew out of and was
premi sed upon what she alleges were her first and second acts of “whistle-blowing.” If the first tw

communi cations do not constitute “whistle-blowi ng,” then none of her acts does. |rven, 724 So.2d at 700.

HRS had argued, and the district court concluded that the acts alleged by Ms. Irven were not
protected by the “VWistle-Blower’'s Act.” “To decide otherwise in the circunmstances of this case would open
every di sagreement by an agency enpl oyee with the handling of a matter subject to judicial supervision and
control to a ‘whistle-blower’ action.” lrven, 724 So.2d at 703.

This “whistle-blower” claimdoes not raise new issues regarding the protection of state enpl oyees,
nor does the Second District opinion |lessen any protection intended by the Act. The protection continues to
exist as the legislature intended. By its plain |anguage, the “Wistle-Blower’s Act” establishes in clear
and unequi vocal terms the circunstances under which an enployee is protected. The decision of the Second
District in not inplying “protection against acts not clearly delineated as prohibited or protected” in no

way | essens that protection. The decision determines only that Ms. Irven's conmunications were not

“whi stle-blowi ng,” and are, therefore, not covered under the Act.
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CONCLUSION
Accordi ngly, based upon the foregoing argunents, Respondent, HRS, respectfully requests the Court to
affirmthe decision of the Second District bel ow which reversed the final judgment for Ms. Irven and
instructed that a directed verdict be entered for HRS.
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