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STATEMENT OF THE CASE AND FACTS

The cross-appellant, FREDDI E LEE WLLI AM5, was charged by
indictment with first degree preneditated nurder for the shooting
death of his live-in girlfriend, Mary Robinson. (Vol.7, R 1245).
Prior to the trial in this case defense counsel failed to
investigate M. WIllians’ clains that he was not the perpetrator.
(Vol .7, R 1258-1263).

First, defense counsel failed to investigate regardi ng gun
powder residue evidence. (Vol.7, R 1259-1261). M. WIllianms was
present at his apartnent when the police responded to the crine
scene shortly after the hom cide occurred. (Vol.7, R 1260). M.
WIllianms voluntarily consented to the police technicians taking
swabbed sanpl es of his hands, arns, and clothes for the purposes
of conducting a gun powder residue test to determne if M.

Wl lians had shot the pistol which was utilized in the instant
case. (Vol.7, R 1260). During the trial, the state’'s expert, a
firearmexamner with the Sanford Crine Lab, testified that in
his opinion there was insufficient antinony on the cotton swab
sanples to determne if gunshot residue was present on the swabs.
(Vol .7, R 1260). Thus the tests could not determ ne one way or
anot her whether M. WIllianms had fired the gun. (Vol.7, R 1260).
However, defense counsel never retained the services of an

i ndependent | aboratory analyst in the area of gun powder residue

analysis. (Vol.7, R 1260-1261). Such an expert woul d have



i ndependently anal yzed the swab sanples to see if a determ native
result could have been reached; would have testified that the
procedures utilized by the police were performed in an inadequate
and slipshod manner; and would have testified that had the police
of ficers done a thorough job and proper job in swabbing M.
WIllianms’ hand, arns and clothes for bariumand antinony, a
determ native test rather than a neutral concl usion would have
been reached. (Vol.7, R 1260-1261). Additionally, trial counsel
failed to investigate the validity of the state’s blood splatter
expert testinony; failed to investigate that the “Mary” referred
to by several witnesses referred to another |ady named “Mary” who
lived in the sanme conplex as M. WIllians and did not refer to
Mary Robi nson, the victim and failed to investigate the
validity of GQoria Davis’ testinony (which was the state’ s nost
critical evidence pointing to M. WIlians as the perpetrator) as
wel | as other |eads concerning the possibility that M. WIIlians
was not the perpetrator.® (Vol.7, R 1258-1263).

In Cctober of 1981, M. WIlians’ case proceeded to a jury
trial. During the actual trial, M. WIlianms continued to

mai ntain his innocence. (Vol. 7, R 1263-1265). He testified

YInterestingly, after the trial, prosecution witness Gloria Davis recanted her trial testimony
in aletter to the Honorable George N. Diamantis, of Orange County. In that letter she stated that
the decedent, Mary Robinson was killed in afight over the gun with a person other than Mr.
Williams. A expert comparison of the letter with a handwriting exemplar given by Gloria Davis,
indicate that Gloria Davis did in fact author the letter. The letter was attached to Mr. Williams
amended 3.850 motion as Appendix 5. (Vol. 7, R 1259).

2



that on the night of Mary Robinson’s death that he had left a gun
on the dresser in the bedroom at hone when he went out and that
when he returned, Mary Robi nson staggered toward him already

shot. He called the police and an anbul ance. WIllians v. State,

437 So.2d 133, 134 (Fla. 1983)2
However, in spite of M. WIllians’ testinony before the

jury, his defense counsel chose a different and i nconpatible
avenue of defense and actually suggested to the jury that he did
not believe his owm client. (Vol.7, R 1263). During closing
argunment in the guilt phase of the trial, the entire thrust of
def ense counsel’s argunent was that M. WIlianms did shoot Mary
Robi nson but that preneditation had not been shown and a | esser
degree of hom cide was justified. (Vol.7, R 1264). Very little
of the closing argunent concerned argunent regarding M.
Wl lianms’ innocence. (Vol.7, R 1264). Thus, counsel underm ned
his owmn client’s testinony and defense, and basically conceded
that M. WIllians was the perpetrator. Defense counsel argued:

| submt what happened in that scuffle,

Freddie Lee WIlians was there and he was

trying to help her. He shot the gun. Mybe

it was to scare her. Maybe it was to hurt

her. She was wounded very badly. He was
there trying to help her. (Vol. 7, 1264).

*These facts were taken from this Court’ sopinioninW 1 lians v. State, 437
So. 2d 133, 134 (Fla. 1983) and are merely placed here for context. Because, this
appeal concernsthe facial validity of Mr. Williams 3.850, the remaining facts contained within
this statement of the case and facts are properly derived from the motion and accompanying
circuit court orders.




Later, in a reference that is apparently a concession by defense
counsel that he did not believe his own client, counsel argued to
the jury:

| amnot attenpting to insult your intelligence,
but one thing I would submit to you that has

not been proven is the crinme of guilty of

first degree preneditated nurder. There has

not been shown any preneditated design to

kill. (Vol. 7, R 1264).

At anot her point during closing argunent, defense counsel nost
clearly intimated to the jury that he disbelieved his own client:

But, if you should choose to believe that
Freddie Lee WIllianms was not telling the
truth, I ask you not to be vindictive, not to
be upset and not to be mad at Freddie Lee
wWilliams for lying to you, but consider
instead what motive he would have for lying
Qovi ously, he knows he is in a great deal of
troubl e, but because he doesn’t tell you the
truth, don’t vest [sic] your displeasure on
him by finding himguilty of sonething the
State has not proven. The State has to prove
himguilty. He does not have to prove
anything. No matter haw many lies he may
have told you, he doesn’t have to prove
anything. The State does. [enphasis
added] . (Vol. 7, R 1264).

Wil e presenting the alternative and inconpati bl e defense
that preneditation did not exist, defense counsel argued to the
jury that al cohol played a large part in the dispute between M.
Wl lianms and Mary Robi nson. (Vol.7, R 1254-1258). Defense counsel
argued in his initial closing argunent to the jury:

| submt to you that if tenpers flared, perhaps

4



the al cohol played a good part in that. But

that doesn’t create or show a preneditated

design to kill. (Vol.7, R 1256-1257).
Furt hernore, defense counsel referred to the fact that M.
Wl lians had been drinking and was intoxicated or drunk several
times in his closing argunents. (Vol.7, R 1257-1258). As a
theory of M. WIlianms’ defense, defense counsel in closing
argunment basically argued to the jury that M. WIIlians’
i ntoxi cati on may have negated his ability to forma preneditated
design to kill the decedent. Defense counsel argued:

Now, we have a reasonabl e theory should you

decide Freddie Lee WIllians was the one that

pulled the trigger. That is the two of them

got intoxicated and had gotten into an

argunment over one thing or another; that

Freddie Lee WIllianms had a fit of rage. He

got the gun and pointed the pistol in her

direction and pulled the trigger. (Vol. 7.

1257) .
Thus, counsel effectively raised the issue of intoxication as a
reason for M. WIllianms not being able to formthe preneditated
intent in this case. (Vol.7, R 1257). Unfortunately, however,
defense counsel failed to do the proper pretrial investigation
regarding M. WIllians’ drinking habits and history which was
necessary to properly nount this defense. (Vol.7, R 1255).
Def ense counsel never requested any nental health eval uations of
M. WIIlianms, including psychol ogical or psychiatric testing or

consul tation, concerning the Defendant’s drinking habits. (Vol.7,

R 1255). Furthernore, no testinony was devel oped through |ay or



expert w tnesses concerning the effects of alcohol upon M.
Wlliams. (Vol.7, R 1255). Moreover, despite defense counsel’s
awar eness of substantial evidence in the record that M. WIlIlians
was drunk at or around the time of the hom cide, defense counse
failed to request a jury instruction on voluntary intoxication.
(Vol . 7, R 1254-1255).

Finally, during the trial, defense counsel failed to object
to the prosecutor’s msleading the jury regarding the definition
of preneditation. (Vol.7, R 1262). During voir dire and during
his closing argunent, the prosecutor presented definitions and
exanples of preneditation to the jury which repeatedly did not
properly or adequately include the essential elenent of
reflection. (Vol.7, R 1262-1263). The prosecutor defined
prenmeditation as nerely consciously doing sonething, |eaving out
the essential elenent of reflection. (Vol.7, R 1262-1263).
Furthernore, during closing argunent, the prosecutor stated:

Anytime anybody takes a gun, a .38 caliber
gun and shoots anot her person in the head,
that is preneditated. That is intent to
kill. (Vol.7, R 1262).

Later the prosecutor again msinforned and msled the jury:
M. Jones [defense counsel] can argue to you
until he is blue in the face, but shooting
sonebody in the head is about as solid and

convi nci ng evidence of intent to kill as
there can be. (Vol.7, R 1262).

Def ense counsel failed to object or ask for a curative



instruction regarding the inproper definitions and exanpl es of
preneditation. (Vol.7, R 1262).

At the close of the trial, M. WIIlianms was convicted as
charged of first degree nurder and, after a brief penalty phase,
the jury recommended that he receive the death penalty. (Vol. 7,
R 1246-1247). On Decenber 18, 1981, he was sentenced to death by
el ectrocution. (Vol. 7, R 1248-1251). M. Wllians filed a
direct appeal to this Honorable Court and on June 23, 1983 the

j udgenent and sentence were affirnmed. WIllians v. State, 437

So.2d 133 (Fla. 1983), cert. denied 466 U.S. 909(1984). On July
23, 1986, M. WIllians petitioned this Honorable Court for a Wit

of Habeas Corpus. Habeas Corpus relief was denied. WIllians v.

Wai nwright, 503 So.2d 890 (Fla. January 29, 1987), cert denied

Wllianms v. Dugger, 484 U S. 873 (Cct. 5, 1987).

On Decenber 4, 1986, M. WIllianms filed a Mdtion for Post
Conviction Relief pursuant to Florida Rule of Crim nal Procedure
3.850. On Decenber 4, 1987, that notion was anended. (Vol.7, R
1254). Among the ten clainms for relief included in that anended
notion, claiml alleged ineffective assistance of trial counsel

at the pretrial and guilt phase of the trial3 (Vol.7, R 1254).

¥The amended post-conviction motion raised the following ten claims:

| . | neffective assistance of counsel at the pre-trial and
guilt phase of the trial.

1. Ineffective assistance of counsel at the advisory
sent enci ng phase and at the court’s sentenci ng phase.

I11. Ineffective assistance of counsel at the sentencing
phase for failing to present evidence or argunent

7



Ei ght sub-issues were raised within claiml: Failure to

i nvestigate and properly raise the defense of voluntary
intoxication; failure to investigate the possibility of another
perpetrator; failure to investigate gun residue evidence; failure
to object to a direct coment on M. WIllians’ right to remain
silent; failure to investigate the validity of the state’ s bl ood
splatter evidence; failure to object to the state’s i nproper
definition and exanples of preneditation; failure to investigate
the possibility that references to “Mary” did not refer to the
victim and the inpropriety of defense counsel’s suggestion to
the jury that he did not believe his owmn client. (Vol.7, R 1254-
1263). The anended 3.850 notion al so clainmed that the individual
and aggregate prejudicial effect of the various clains included
Wi thin required post-conviction relief. (Vol.7, R 1292).

On March 8, 1996, the trial court issued the first part of

regardi ng residual doubt.

| V. Counsel for both the prosecution and defense
i nperm ssi ble dimnished the jurors’ understandi ng of
the inmportance of their role and responsibility in the
sent enci ng phase.

V. Prosecutorial m sconduct.

VI. Inproper use of two prior circuit court cases to
establish two statutory aggravating factors.

VIl1. Ineffective assistance of counsel at the court

sent enci ng phase by counsel’s failure to assert a
proportionality argunent.

VIIl. Ineffective assistance of counsel in jury selection.

| X.  Adoption of any and all clainms raised in the original
post - convi ction notion.

X. The individual and aggregate prejudicial effect of the
clainms requires post-conviction relief.

8



its ruling on M. WIlliams post-conviction notion. (Vol.8, R
1495-1496). The court determned that after reading the entire
record, as well as the decisions concerning the defendant’s

di rect appeal and habeas proceedings, that clains V, VI, VIII

| X, and X were procedurally barred. The court further found that
claims I and VII were facially insufficient in that they did not

meet both requirenments of Strickland v. Washington, 466 U. S. 668

(1984). Finally, the court ruled that clains IIl, 11, and IV,
each concerning the penalty phase proceedings, were sufficient to
state a claimand granted an evidentiary hearing as to these
claims. (Vol.8, R 1495-1496).

The five-day evidentiary hearing began on Novenber 30, 1998.
Subsequently, on February 1, 1999, the court rendered the second
and final part of its order regarding M. WIliams anmended
notion for post-conviction relief. (Vol.14,R 2522-2538). The
court found that defense counsel was constitutionally ineffective
at the sentencing phase of the Defendant’s trial and ordered new
penal ty phase proceedings. (Vol.14, R 2522-2538). In the circuit
court’s order, the court nade the follow ng findings of fact
whi ch are pertinent to the instant appeal:

1. The court found that evidence of M. WIlians’ nedical
records, prior substance abuse, and evi dence regardi ng head
trauma was avail able to defense counsel and woul d have been

appropriate to present to the jury (as mtigation) in this case.



(Vol . 14, R 2529-2530). The court further found that failure of
def ense counsel to adequately investigate this evidence was an
om ssion that fell outside the broad range of reasonably
conpet ent perfornmance under prevailing professional standards of
that time. “. . ., [Clounsel’s acts cannot be said to be a
strategic decision where, as here, the lack of investigation
precl udes an infornmed choice.” (Vol. 14, R 2530).

2. Wth regard to brain damage suffered by M. WIllians, the
court found that the foll ow ng evidence presented at the
evidentiary hearing woul d have been avail able to defense counsel
had they properly investigated:

Several lay wtnesses testified that

t he defendant had suffered serious blows to

t he head before the nmurder was comm tt ed.
Wtnesses Carol Henson, Mary Ann Harrell,
Wllie “Wnk” Brown, and Mary Lee WIIians
all testified that in the early 1960's the
Def endant was beaten about the head with

ni ghtsticks during a confrontation with
police until he bled fromhis nouth and head
and his teeth were knocked out. Wtnesses
Henson and Wllie “Wnk” Brown testified that
during a fistfight in the early to md 1970's
t he Defendant fell and struck his head on the
cement with such force that he was knocked
unconscious. In addition, witness Al vin Cobb
testified that he once saw t he Def endant
struck in the head with a two-by-four by a

hi dden assailant. Wtness Al bert Lew s
stated that around the tine of the fistfight,
he took the Defendant, bleeding fromthe back
of his head to the hospital.

Most of these witnesses testified that

t he Def endant’ s behavi or dramatically changed
after the blows to the head. Expert
testinmony regarding the significance of these

10



al | eged traumas was provided by Dr. Robert

Si dney Thornton, MD., a clinica

neurol ogi st, and Dr. Robert M Berl and,

Ph.D., a forensic psychologist. Dr. Thornton
interpreted magnetic resonance i magi ng
(“MRI”) scans conducted on the Defendant. He
concluded that a distinct abnornmality was
present in the frontal orbital cortex of the
Def endant’s brain in that cerebrospinal fluid
occupied a space normally filled by brain
tissue. He testified that the absence of
brain tissue in that regi on was nost
consistent wwth brain injury resulting from
trauma such as that inflicted on the
Defendant in the incidents described by the
lay witnesses. Such trauma, he stated could
result froma shearing of the brain against

i rregul ar bones of the skull caused by a bl ow
to the back of the head. Dr. Thornton al so
testified that conputerized tonography (“CT”)
scans were avail able around 1980 that were
sensitive enough to reveal this abnormality
and that had such a scan been conducted on

t he Defendant, his brain abnormality would

i kely have been discovered if it existed at
that tine.

Dr. Berland testified that in January of 1998
he performed a two-part exam nation of the
Def endant consisting of a diagnostic

eval uation and a clinical |egal evaluation.
Dr. Berland interviewed M. WIIians,
interviewed |lay w tnesses, reviewed

Depart ment of Corrections nedical records and
ot her i ndependently created docunents as part
of his exam nation. He also admnistered the
M nnesota Mil ti phasic Personality Inventory
(“MWPI ") and Wechsler Adult Intelligence
Scale (“WAIS") tests to Defendant.

Dr. Berland first concluded fromthe tests
that there was no indication that the

Def endant was malingering. H s exam nation
showed that the Defendant suffered auditory,
visual, tactile, and ol factory hallucinations
and that the Defendant al so exhibited

synpt ons of del usional paranoid beliefs,
mani ¢ or hypomani ¢ di st urbances, and

11



bi ol ogi cally determ ned depressions, all of
whi ch was consistent with the result of the
MWl test. Dr. Berland stated that the

Def endant, at various tines of incarceration
predating this crine, had been prescribed
anti psychotic drugs by the DOC, indicating to
hi mthat the Defendant had consistently

mani fested his synptons of nental illness
several years before this crine. Dr. Berland
also testified that the synptons of nenta

i1l ness denonstrated by the Defendant is
typically a byproduct of brain traum
resulting fromhead injury. (Vol. 14, R 2530-
2532).

3. Wth regard to evidence of Intoxication, the court found
that the follow ng evidence presented at the evidentiary hearing
woul d have been avail abl e to defense counsel had they properly
i nvesti gat ed:

Wtnesses Wllie “Wnk” Brown and Wllie
“Blue” Brown essentially testified that they
wer e drinking buddies with Defendant and t hat
Def endant consistently drank | arge quantities
of al cohol and was frequently intoxicated.
This was corroborated by w tness Carol Henson
who testified that Defendant normally drank
al cohol throughout the day. More
importantly, witnesses Willie “Blue” Brown
and Rosa Lee Jones testified that Defendant
had been drinking the day he murdered the
victim. From this evidence, a reasonable
juror might have found that Defendant was
likely intoxicated at the time of the murder
and could have weighed Defendant’s
intoxicated state as a mitigating factor
before imposing the death penalty. \Wether
the jury would or would not find voluntary
intoxication a mtigating factor is not the

i ssue before the Court.

Dr. Berland offered testinony that use of

al cohol by a person often exacerbates any
mental illness that person m ght be
suffering. Thus, Defendant m ght al so have

12



used his intoxication as a mtigating factor

by attenpting to show the jury that the

murder was comm tted during an epi sode of

mental illness that was substantially

intensified by his use of al cohol.[enphasis

added] (Vol . 14, R 2532- 2533).
The State filed a tinely notice of appeal fromthe court’s
partial granting of the anended post-conviction notion and M.
Wllians filed a notice of cross-appeal fromthe partial denial
of the notion. (Vol. 14, R 2545-2546, 2557-2558). While the state
has since dismssed its notice of appeal, the notice of cross

appeal remains. This cross-appeal follows.
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SUMVARY OF THE ARGUMENT

The trial court erred in denying Claiml as being facially
insufficient. aiml, which alleges ineffective assistance of
counsel in the guilt phase of the trial, sufficiently states a
claimfor post-conviction relief as it neets both requirenents

set forth in Strickland v. WAshington, 466 U.S. 688 (1984). Under

Strickland, first, the defendant nust identify particular acts or
om ssions by counsel that are shown to be outside the broad range
of reasonably conpetent performance under prevailing professiona
standards and Second, the defendant nust prove prejudice.

The allegations contained in Claiml satisfy the first prong

of the Strickland analysis. Caiml alleges specific facts

i ndi cating that defense counsel rejected M. WIlIlians' clains of
i nnocence in front of the jury and presented an i nconpatible
avenue of defense in which he conceded M. WIllians’ guilt;
def ense counsel failed to adequately investigate and present the
def ense of voluntary intoxication; and that defense failed to
object to the prosecution’s m sleading definitions and exanpl es
of preneditation. Each of these acts or om ssions falls outside
of the broad range of reasonably conpetent perfornmance under
prevail i ng professional standards.

The allegations in Caiml also neet the second prong of
Strickland in their cumul ative effect. This Honorable Court has

held that the cunul ative effect of various clainms may underm ne

14



the confidence in the outcome of the trial and may thus satisfy

the prejudice requirenent of Strickland. Here, M. WIIlianms was

deni ed having even a single defense presented during his capital
trial. The defense that M. WIIlians sought and expected to have
put forth on his behalf, his innocence, was conpletely underm ned
by his defense counsel. Defense counsel failed to investigate
M. WIlliams’ clains, indicated to the jury that M. WIIlianms may
have been lying to them and conceded that M. WIlIlians was the
perpetrator of the offense. Mreover, defense counsel asserted
an alternative, but inconpatible defense, that M. WIIlians shot
the victimbut that there was no prenmeditation in the shooting.
In presenting this defense, counsel acknow edged that there was
evidence that M. WIlianms may have been “drunk” at the tinme of
the incident and, thus, there was no preneditation. Thus,

counsel alluded to a voluntary intoxication defense. However,
counsel failed to investigate voluntary intoxication, failed to
properly present evidence through expert and |lay w tnesses and
failed to have the jury instructed with regard to the defense of
vol untary intoxication. Furthernore, had defense counse

properly investigated the defense of voluntary intoxication, a
great deal of relevant and compelling evidence on the issue of

vol untary intoxication would have been available to present to
the jury on behalf of M. WIllians. Accordingly, the cumul ative

effect of all of these allegations was sufficient to underm ne

15



the confidence in M. WIllians’ trial and satisfy the prejudice

requi rement of Strickl and.
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ARGUMENT

ISSUE

WHETHER THE LOWER COURT ERRED IN DENYING

AS FACIALLY INSUFFICIENT, CLAIM I OF CROSS-
APPELLANT’S MOTION FOR POST CONVICTION RELIEF
WHICH ALLEGED INEFFECTIVE ASSISTANCE OF

TRIAL COUNSEL IN THE GUILT PHASE OF HIS
CAPITAL TRIAL?

The trial court erred in denying Claiml as being facially
insufficient. daiml, sufficiently states a claimfor post-
conviction relief as it nmeets both requirenments set forth in

Strickland v. Washington, 466 U.S. 688 (1984).

In Strickland, 466 U S. 688 (1984), the United States

Suprene Court established a two-prong test for determ ning

whet her a defendant has been denied effective assistance of
counsel. First, the defendant must identify particular acts or
om ssions by counsel that are shown to be outside the broad range
of reasonably conpetent performance under prevailing professiona
standards. |d. at 690. Second, the defendant nust prove
prejudice, i.e., that a reasonable probability exists that but,
for counsel’s error the result in the case would have been
different. |d. at 694. A reasonable probability is one
sufficient to underm ne confidence in the outconme of the trial.
Id. When an evidentiary hearing is not held, the allegations
nmust be accepted as true, except to the extent that they are

conclusively rebutted by the record. Urquhart v. State, 676

SO 2d 64 (Fla. 1%t DCA 1996).

17



Caiml of M. WIlliams notion for post conviction relief
al l eged ineffective assistance of defense counsel in the guilt
phase of the capital trial. Eight sub-issues were raised within
the claim Failure to investigate and properly raise the defense
of voluntary intoxication; failure to investigate the possibility
of another perpetrator; failure to investigate gun residue
evidence; failure to object to a direct cooment on M. WIIlians’
right to remain silent? failure to investigate the validity of
the state’s blood splatter evidence; failure to object to the
state’s inproper definition and exanples of preneditation;
failure to investigate the possibility that references to “Mary”
did not refer to the victim and the inpropriety of defense
counsel s suggesting to the jury that he did not believe his own
client.

A. The first prong of the Strickland Standard:
identification of particular acts or omissions
by counsel that are shown to be outside the
broad range of reasonably competent
performance under prevailing professional
standards.

In the interest of clarity of analysis, these sub-issues
have been arranged into three broad allegations of ineffective
assi stance of counsel and will be presented in the foll ow ng

order. First, defense counsel’s rejection before the jury of M.

“Thissub-issug,fai l ure to object to a direct comment on M.
WIllians’ right to remain silent,isnotrealleged within thiscross-appea asit
was previously raised and ruled upon in Mr. Williams' petition for writ of habeas.

18



WIllians’ clains of innocence and presentation of an inconpatible
avenue of defense. Second, defense counsel’s failure to
adequately investigate and present the defense of voluntary
intoxication. And third, defense counsel’s failure to object to
the prosecution’s m sl eading definitions and exanpl es of
preneditation. Each of these allegations easily neets the first

prong of the Strickland standard.

l.Defense counsel’s rejection before the jury of Mr.
Williams’ claims of innocence and presentation of an
incompatible avenue of defense.

Claiml, of M. WIIlians’ anended notion for post conviction
relief plainly alleges that defense counsel was ineffective for
rejecting, in front of the jury, M. WIlianms’ claimof innocence
and presenting an inconpati ble defense in which counsel basically
conceded M. Wllianms’ guilt. M. WIllianms’ notion alleged that
during his jury trial, M. WIllians testified and mnaintained his
i nnocence. (Vol. 7, R 1263-1265). He testified that on the
ni ght of Mary Robinson’s death that he had left a gun on the
dresser in the bedroom at hone when he went out and that when he
returned, Mary Robi nson staggered toward him already shot. He

called the police and an anbul ance. WlIllians v. State, 437 So.2d

133, 134 (Fla. 1983). However, in spite of M. WIIlians’
testinmony before the jury, his defense counsel chose a different
and i nconpati bl e avenue of defense and actually suggested to the

jury that he did not believe his own client. During closing
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argunent in the guilt phase of the trial, the entire thrust of
def ense counsel’s argunent was that M. WIllianms did shoot Mary
Robi nson but that there was no preneditation and a | esser degree
of homcide was justified. Very little of the closing argunent
concerned argunent regarding M. WIlIlians’ innocence. (Vol.7,
R1263- 1264). Thus, counsel underm ned his own client’s testinony
and defense, and basically conceded that M. WIllianms was the
perpetrator. Defense counsel argued:

| submt what happened in that scuffle,

Freddie Lee WIllians was there and he was

trying to help her. He shot the gun. Mybe

it was to scare her. Maybe it was to hurt

her. She was wounded very badly. He was

there trying to help her. (Vol. 7, 1264).
Later, in a reference that is apparently a concession by defense
counsel that he did not believe his own client, counsel argued to
the jury:

| amnot attenpting to insult your intelligence,

but one thing I would submt to you that has

not been proven is the crinme of guilty of

first degree preneditated nurder. There has

not been shown any preneditated design to

kill. (Vol. 7, R 1264).
At anot her point during closing argunent, defense counsel nost
clearly intimated to the jury that he disbelieved his own client:

But, if you should choose to believe that

Freddie Lee WIllianms was not telling the

truth, I ask you not to be vindictive, not to

be upset and not to be mad at Freddie Lee

wWilliams for lying to you, but consider
instead what motive he would have for lying
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Qovi ously, he knows he is in a great deal of

troubl e, but because he doesn’t tell you the

truth, don’t vest [sic] your displeasure on

him by finding himguilty of sonething the

State has not proven. The State has to prove

himguilty. He does not have to prove

anything. No matter haw many lies he may

have told you, he doesn’t have to prove

anything. The State does. [enphasis

added] . (Vol. 7, R 1264).

The all egation that defense counsel was ineffective for

rejecting, in front of the jury, M. WIlians’ clains of
i nnocence and presenting an i nconpati bl e defense which conceded
M. WIllianms’ guilt, clearly neets the first prong of the
Strickland Standard. Claiml of the amended 3.850 notion
specifically identifies several particular acts or om ssions by
counsel (within this broad allegation) that are outside the broad
range of reasonably conpetent performance under prevailing
prof essional standard. First, defense counsel’s statenents to
the jury suggesting that he did not believe his own client cannot
be said to be within the real mof conpetent performance. As an
advocate, a |lawer is expected to zealously assert the client’s
position under the rules of the adversary process. Ch. 4, Rules
of Professional Conduct [Preanble’ ; A Lawer’s Responsibilities].
Such zeal ous representation surely nmust not include statenents
such as “I ask you not to be vindictive, not to be upset and not
to be mad at Freddie Lee Williams for lying to you, but consider
instead what motive he would have for lying’ O0r “No matter how

many lies he may have told you, he doesn’t have to prove
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anything. The State does.” Such statenments can only convey a

| ack of belief in the defendant’s testinony. Representation of a
crimnal defendant entails basic duties. Counsel’s function is
to assist the defendant and thus counsel owes the client a duty

of loyalty. Strickland v. Washington, 466 U. S. 668, 688 (1984).

Moreover, it is not a lawer’s task to determine guilt or

i nnocence, but only to present evidence so that others — either
court or jury — can do so. A lawer therefore should not nmake a
determ nation regarding what is true and what is not unless there

is conpelling support for his conclusion. Sanborn v. State, 474

So.2d 309, 313 (Fla. 3d DCA 1985).

Second, defense counsel’s concessions of the defendant’s
guilt during closing argunent also fall outside the range of
conpetent performance. Anong other references to M. WIIlians as
t he perpetrator, defense counsel argued:

| submt what happened in that scuffle,
Freddie Lee WIllians was there and he was
trying to help her. He shot the gun. Mybe
it was to scare her. Maybe it was to hurt
her. She was wounded very badly. He was
there trying to help her. (Vol. 7, 1264).

Anot her tine counsel stated:

Now, we have a reasonabl e theory should you
decide Freddie Lee WIlians was the one that
pulled the trigger. That is the two of them
got intoxicated and had gotten into an
argunment over one thing or another; that
Freddie Lee WIllians had a fit of rage. He
got the gun and pointed the pistol in her
direction and pulled the trigger. (Vol. 7.
1257) .
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These concessions nullified M. WIlianms’ fundanental right to
have the issue of guilt or innocence presented to the jury as an

adversari al issue. In Harvey v. Dugger, 656 So.2d 1253, 1256

(Fla. 1995), Harvey alleged that his defense counsel was
i neffective for conceding Harvey' s guilt in opening statenents of
the trial. This Honorable Court held that because the record was
uncl ear as to whether Harvey was infornmed of the strategy to
concede guilt and argue for second-degree nurder, an evidentiary
hearing was required. 1d. In the instant case, it is apparent
fromM. WIllianms’ clains of innocence before the jury that he
did not expect his defense counsel to concede that he was the
perpetrator. Mreover, because this concession was inconpatible
with the defense of M. WIIlianms’ innocence, it cannot be deened
to be a sound strategic decision on the part of defense counsel.
Third, counsel failed to investigate M. WIlians’ clains of
i nnocence. M. WIlians’ anmended 3.850 notion specifically
states that counsel did not adequately investigate the area of
gun powder residue evidence which nmay have shown that M.
Wllianms did not shoot the nurder weapon; counsel failed to
investigate the validity of the state’s blood splatter expert
testinmony; counsel failed to investigate the possibility that the
“Mary” referred to by several witnesses referred to another | ady

named “Mary” who lived in the same conplex as M. WIlianms and
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did not refer to Mary Robinson, the victim and counsel failed to
investigate the validity of GQoria Davis’ testinony (which was
the state’s nost critical evidence pointing to M. WIlians as
the perpetrator) as well as other |eads concerning the
possibility that M. WIIlians was not the perpetrator. (Vol.7, R
1258-1263). Counsel has a duty to make reasonabl e i nvestigations
or to make a reasonabl e deci sion that nakes particul ar

i nvestigation unnecessary. Strickland v. Washington, 466 U. S

668, 690-691 (1984). Mire inportantly, the fact that counsel did
little or no pretrial investigation regarding the establishnment
of M. WIIlians’ innocence indicates that counsel’s decision to
reject M. WIllianms clains of innocence in front of the jury nust
not have been an informed, strategic decision. Were there is
little or no investigation, the court may conclude that the

om ssion [or act] was a substantial oversight, rather than a

legitimate trial strategy. LeCroy v. Dugger, 727 So.2d 236, 243

(Fla.1998), citing Rose v. State, 675 So.2d 567, 572-573 (Fl a.

1996) (finding counsel’s penalty phase performance defi ci ent

because it was “neither informed nor strategic,” involved “a

strategy which even he believed to be ill-conceived,” and

entailed “no investigation of options or neaningful choice.”)
2. Defense counsel’s failure to adequately

investigate and present the defense of
voluntary intoxication.

Claiml of M. WIlianms’ amended 3.850 al so all eges that
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def ense counsel was ineffective for failing to adequately
i nvestigate and present the defense of voluntary intoxication.
The notion specifically alleges that while arguing during closing
that there was no preneditation, defense counsel argued to the
jury that al cohol played a |arge part in the dispute between M.
Wl lianms and Mary Robinson. (Vol.7, R 1254-1258). Defense counsel
argued in his initial closing argunent to the jury:

| submt to you that if tenpers flared, perhaps

t he al cohol played a good part in that. But

that doesn’t create or show a preneditated

design to kill. (Vol.7, R 1256-1257).
Furt hernore, defense counsel referred to the fact that M.
W 1lians had been drinking and was intoxicated or drunk several
times in his closing argunments. (Vol.7, R 1257-1258). As a
theory of M. WIlians’ defense, defense counsel in closing
argunent basically argued to the jury that M. WIIlians’
i nt oxi cati on may have negated his ability to forma preneditated
design to kill the decedent. Defense counsel argued:

Now, we have a reasonabl e theory should you

deci de Freddie Lee WIlians was the one that

pulled the trigger. That is the two of them

got intoxicated and had gotten into an

argunment over one thing or another; that

Freddie Lee WIllians had a fit of rage. He

got the gun and pointed the pistol in her

direction and pulled the trigger. (Vol. 7.

1264) .
Thus, counsel effectively raised the issue of intoxication as a

reason for M. WIlianms not being able to formthe preneditated

intent in this case. (Vol.7, R 1257).Unfortunately, however,
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defense counsel failed to do the proper pretrial investigation
regarding M. WIllians’ drinking habits and history which was
necessary to properly nount this defense. Defense counsel never
requested any nental health evaluations of M. WIIians,

i ncl udi ng psychol ogi cal or psychiatric testing or consultation,
concerning the Defendant’s drinking habits. Furthernore, no
testi nony was devel oped through |ay or expert w tnesses
concerning the effects of alcohol upon M. Wlliams. (Vol.7, R
1255). Moreover, despite defense counsel’s awareness of
substantial evidence in the record that M. WIlians was drunk at
or around the time of the hom cide, defense counsel failed to
request a jury instruction on voluntary intoxication. (Vol.7,
R1254- 1255).

Counsel’s failure to properly investigate and raise the
defense of voluntary intoxication — including failing to request
a jury instruction on voluntary intoxication clearly falls
out side the broad range of conpetent performance. It is well
settled that voluntary intoxication is a defense to specific

intent crinmes such as first degree murder. Gardner v. State, 480

So.2d 91, 92-93 (Fla. 1985); Uquhart v. State, 676 So.2d 64, 66

(Fla. 1%t DCA 1996). Mreover, a defendant has a right to a jury
instruction on the |aw applicable to his defense where any trial
evi dence supports that theory. Gardner, 480 So.2d at 92-93.

Even evidence elicited during the cross-exam nation of
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prosecution witnesses may provide sufficient evidence for a jury
instruction on voluntary intoxication. [|d.

Here, M. WIllianms’ anended 3.850 sufficiently states a
claimfor post-conviction relief in this area where it
specifically alleged that defense counsel was aware of
substantial evidence in the record that M. WIIlianms was drinking
at the tinme of the incident; that defense counsel even argued to
the jury that he was drunk; that defense counsel had presented a
defense of lack of preneditation which included argunent that M.
WIllians was intoxicated; that defense counsel failed to properly
i nvestigate the defense of voluntary intoxication by requesting
mental health evaluations of M. WIllianms or by consulting lay or
expert witnesses regarding M. WIlians’ drinking habits or the
effect of alcohol on him and, finally, that defense counsel
failed to request a jury instruction on voluntary intoxication.
(Counsel al so attached as an appendi x, a report by psychiatrist,
Dr. Harry Krop, detailing M. WIlianms’ history as an abusive
drinker.) In light of these thorough and specific allegations, a
prima facie claimfor ineffective assistance of counsel has been

made with regard to this issue. Compare Jackson v. Dugger, 633

So.2d 1051, 1054 (Fla. 1994) (counsel not ineffective for failing
to raise voluntary intoxication where there was no evi dence that
def endant was intoxicated prior to comm ssion of murder)[ and]

Koon v. Dugger, 619 So.2d 246, 248-249 (Fla. 1993) (where counsel
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reviewed results of EEG CT scan, and psychiatric reports and
di scussed with the defendant the possibility of raising a
vol untary intoxication defense, counsel was not ineffective for
failing to raise voluntary intoxication at trial).

3. Defense counsel’s failure to object to the

prosecution’s misleading definitions and examples
of premeditation.

Claiml of M. WIIlianms’ amended notion for post conviction
relief includes an allegation that during the trial, defense
counsel failed to object to the prosecutor’s msleading the jury
regarding the definition of preneditation. (Vol.7, R 1262-1263).
During voir dire and during his closing argunent, the prosecutor
presented definitions and exanples of preneditation to the jury
whi ch repeatedly did not properly or adequately include the
essential elenent of reflection. The prosecutor defined
preneditation as nmerely consciously doing sonething, |eaving out
the essential elenent of reflection. (Vol.7, R 1262-1263).
Furthernore, during closing argunent, the prosecutor stated:

Anyti me anybody takes a gun, a .38 caliber
gun and shoots anot her person in the head,
that is preneditated. That is intent to
kill. (Vol.7, R 1262).

Later the prosecutor again msinfornmed and msled the jury:
M. Jones [defense counsel] can argue to you
until he is blue in the face, but shooting
sonebody in the head is about as solid and

convi nci ng evidence of intent to kill as
there can be. (Vol.7, R 1262).
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Def ense counsel failed to object or ask for a curative
instruction regarding the inproper definitions and exanpl es of
prenedi tation

This allegation neets the first prong of the Strickland
standard because it was clearly error for defense counsel to fai
to object to the prosecutor’s voir dire and closing argunents
regardi ng these definitions and exanpl es of preneditation because
it allowed an inproper definition of preneditation to formin the

juror’s mnds. In Waters v. State, the Fifth District Court of

Appeal held that allowing a prosecutor to define preneditation as
“killing after consciously deciding to do so” and “operation of
the mnd” a definition which failed to include reflection, the
integral second requirenent for preneditation, was error

requiring reversal for newtrial. Wters v. State, 486 so.2d 614

(Fla. 5'" DCA 1986).

B. The Second Prong of the Strickland
Standard: Prejudice.

The Second prong of the Strickland standard used to

determ ne whet her a defendant has been denied effective
assi stance of counsel is that the defendant nust prove prejudice.

Strickland v. Washington, 466 U.S. 688, 694 (1984). In other

wor ds, a defendant nust show that a reasonable probability exists
that but for counsel’s error the result in the case would have
been different. 1d. at 694. A reasonable probability is one

sufficient to underm ne confidence in the outcone of the trial.
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Id. at 694. Cross-Appellant respectfully asserts that Caiml
all eging ineffective assistance of defense counsel in the guilt
phase of the trial sufficiently neets this second prong.

Thi s Honorable Court has repeatedly recogni zed that the
cunul ative effect of clains nmay underm ne the confidence in the
outcone of the trial and may thus satisfy the prejudice prong of

Strickland. State v. Gunsby, 670 So.2d 920, 924 (Fla. 1996);

Harvey v. Dugger, 656 So.2d 1253, 1257 (Fla. 1995); Cherry v.

State, 659 So.2d 1069, 1074 (Fla. 1995). In the instant case,
the cunul ati ve wei ght of defense counsel’s alleged errors
indicate that M. WIllianms was denied a fair trial by defense
counsel’s ineffective assistance. There is a significant
probability that but for defense counsel’s errors in the instant
case, the outcone of the guilt phase of the trial would have been
different.

A review of all of the allegations raised in Caiml reveals
that the errors alleged therein circunvented the entire trial.
M. WIIlianms was deni ed having even a single defense presented
effectively to the jury during his capital trial. The defense
that M. WIIlians sought and expected to have put forth on his
behal f, his innocence, was conpl etely underm ned by his defense
counsel. Defense counsel failed to investigate M. WIIlians’
clainms, indicated to the jury that M. WIlIlians may have been

lying to them and conceded that M. WIIlianms was the perpetrator
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of the offense. Modreover, defense counsel asserted an
alternative, but inconpatible defense, that M. WIIlians shot the
victimbut that there was no preneditation in the shooting. In
presenting this defense, counsel acknow edged that there was
evidence that M. WIlianms may have been “drunk” at the tinme of
the incident and, thus, there was no preneditation. Thus,
counsel alluded to a voluntary intoxication defense. However,
with this defense as well, counsel only half-heartedly presented
it tothe jury. Counsel failed to investigate the defense,
failed to properly present evidence through expert and |ay
W t nesses to devel op the defense and failed to have the jury
instructed with regard to the defense of voluntary intoxication.
It is interesting to note, at this point, that the court’s
order on M. WIllians’ notions for post conviction relief reveals
t hat had defense counsel properly investigated the defense of
vol untary intoxication, a great deal of relevant and compelling
evi dence on the issue of voluntary intoxication would have been
avai lable to present to the jury on behalf of M. WIllians. The
| ower court held an evidentiary hearing on simlar clains raised
in the sanme 3.850 notion regarding the penalty phase of the trial
— that counsel had failed to request that a nental health expert
be appointed to assist in uncovering statutory and non-statutory
mtigators and that counsel failed to present evidence regarding

M. WIlians' al coholism and/or abuse of alcohol. In the | ower
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court’s ruling on M. WIIlianms anended notion for post conviction
relief the court nmade the follow ng findings of fact:

1. The court found that evidence of M. WIIlians’ nedical
records, prior substance abuse, and evi dence regardi ng head
trauma was avail able to defense counsel and woul d have been
appropriate to present to the jury (as mtigation) in this case.
The court further found that failure of defense counsel to
adequately investigate this evidence was an om ssion that fel
outside the broad range of reasonably conpetent performance under
prevailing professional standards of that tinme. *“. . .,

[ C]ounsel s acts cannot be said to be a strategi c decision where,
as here, the lack of investigation precludes an inforned
choi ce.”(Vol .14, 2529-2530). 2. Wth regard to brain damage
suffered by M. WIlians, the court found that the foll ow ng
evi dence presented at the evidentiary hearing woul d have been
avai l abl e to defense counsel had they properly investigated:

Several lay wtnesses testified that

t he defendant had suffered serious blows to

t he head before the nurder was comm tted.

Wtnesses Carol Henson, Mary Ann Harrell,

Wllie “Wnk” Brown, and Mary Lee WIIlians

all testified that in the early 1960's the

Def endant was beat en about the head with

ni ghtsticks during a confrontation with

police until he bled fromhis nouth and head

and his teeth were knocked out. Wtnesses

Henson and Wllie “Wnk” Brown testified that

during a fistfight in the early to md 1970's

t he Defendant fell and struck his head on the

cement with such force that he was knocked

unconsci ous. In addition, witness Al vin Cobb
testified that he once saw t he Def endant
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struck in the head with a two-by-four by a

hi dden assailant. Wtness Al bert Lew s
stated that around the tine of the fistfight,
he took the Defendant, bleeding fromthe back
of his head to the hospital.

Most of these witnesses testified that

t he Def endant’ s behavi or dramatically changed
after the blows to the head. Expert
testinmony regarding the significance of these
al | eged traumas was provided by Dr. Robert

Si dney Thornton, MD., a clinica

neurol ogi st, and Dr. Robert M Berl and,

Ph.D., a forensic psychologist. Dr. Thornton
interpreted magneti c resonance i magi ng
(“MRI”) scans conducted on the Defendant. He
concluded that a distinct abnornmality was
present in the frontal orbital cortex of the
Def endant’s brain in that cerebrospinal fluid
occupied a space normally filled by brain
tissue. He testified that the absence of
brain tissue in that regi on was nost
consistent wwth brain injury resulting from
trauma such as that inflicted on the
Defendant in the incidents described by the
lay witnesses. Such trauma, he stated could
result froma shearing of the brain against

i rregul ar bones of the skull caused by a bl ow
to the back of the head. Dr. Thornton al so
testified that conputerized tonography (“CT”)
scans were avail able around 1980 that were
sensitive enough to reveal this abnormality
and that had such a scan been conducted on

t he Def endant, his brain abnormality would

i kely have been discovered if it existed at
that tine.

Dr. Berland testified that in January of 1998
he performed a two-part exam nation of the
Def endant consisting of a diagnostic

eval uation and a clinical |egal evaluation.
Dr. Berland interviewed M. WIIi ans,
interviewed |l ay w tnesses, reviewed
Department of Corrections nedical records and
ot her i ndependently created docunents as part
of his exam nation. He also admnistered the
M nnesota Mil ti phasic Personality Inventory
(“MWPI ") and Wechsler Adult Intelligence
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Scale (“WAIS") tests to Defendant.

Dr. Berland first concluded fromthe tests
that there was no indication that the

Def endant was malingering. H s exam nation
showed t hat the Defendant suffered auditory,
visual, tactile, and ol factory hal lucinations
and that the Defendant al so exhibited

synpt ons of del usional paranoid beliefs,
mani ¢ or hypomani ¢ di st urbances, and

bi ol ogi cally determ ned depressions, all of
whi ch was consistent with the result of the
MWl test. Dr. Berland stated that the

Def endant, at various tines of incarceration
predating this crine, had been prescribed
anti psychotic drugs by the DOC, indicating to
himthat the Defendant had consistently

mani fested his synptons of nental illness
several years before this crine. Dr. Berland
also testified that the synptons of nenta

i1l ness denonstrated by the Defendant are
typically a byproduct of brain traum
resulting fromhead injury. (Vol.14, 2530-
2532) .

3. Wth regard to evidence of Intoxication, the court found
that the follow ng evidence presented at the evidentiary hearing
woul d have been avail abl e to defense counsel had they properly
i nvesti gat ed:

Wtnesses Wllie “Wnk” Brown and Wllie
“Blue” Brown essentially testified that they
wer e drinking buddies with Defendant and t hat
Def endant consistently drank |arge quantities
of al cohol and was frequently intoxicated.
This was corroborated by w tness Carol Henson
who testified that Defendant normal |y drank
al cohol throughout the day. More
importantly, witnesses Willie “Blue” Brown
and Rosa Lee Jones testified that Defendant
had been drinking the day he murdered the
victim. From this evidence, a reasonable
juror might have found that Defendant was
likely intoxicated at the time of the murder
and could have weighed Defendant’s
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intoxicated state as a mitigating factor
before imposing the death penalty. \Wether
the jury would or would not find voluntary
intoxication a mtigating factor is not the
i ssue before the Court.

Dr. Berland offered testinony that use of

al cohol by a person often exacerbates any
mental illness that person m ght be
suffering. Thus, Defendant m ght al so have
used his intoxication as a mtigating factor
by attenpting to show the jury that the
murder was comm tted during an epi sode of
mental illness that was substantially
intensified by his use of al cohol.[enphasis
added]. (Vol.7, R 2532-2533).

The above-stated evidence, found by the | ower court to be
relevant as mtigating evidence in the penalty phase proceedi ngs
woul d have been equally relevant to M. WIllianms’ voluntary
i ntoxi cation defense. Additionally, it was the sanme |ack of
i nvestigation by the sane defense attorneys that kept this
evidence fromthe guilt phase of the trial. Had the defense been
able to present this evidence to the jury to show that M.
WIllians’ had been intoxicated at the tinme of the Mary Robinson’s
death, which intensified the effects of his brain damage and
mental illness and dimnished his capacity to formthe requisite
crimnal intent for first degree nurder, it is quite probable
that the outcome of M. WIllians’ trial would have been nuch
different.

Finally, defense counsel’s failure to object to the

prosecution’s m sl eading definitions and exanpl es of
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preneditation nerely conpounded the errors in the instant case
causing the jury to have an inaccurate view of preneditation and
preventing themfromrendering a | esser verdict of second degree
murder if they were so inclined.

According to the curmul ative effect of all of these
al l egations contained in Claiml (especially when considered with
the ineffective assistance of counsel found to have been rendered
during the penalty phase proceedings in this case), M. WIIlians’
anended notion for post conviction relief shows sufficient
prejudice to have required the | ower court to have granted an
evidentiary hearing on Caiml. Consequently, Cross-Appellant
respectfully requests this Honorable Court to reverse the | ower
court’s denial of CQaiml as being facially insufficient and
either remand the Caimfor an evidentiary hearing or grant M.

Wllianms a new trial.

CONCLUSI ON
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VWHEREFORE, based upon the above-stated reasons, Cross-
Appel  ant respectfully requests this Honorable Court to reverse
the lower court’s denial of Caiml as being facially
insufficient and either remand the Caimfor an evidentiary
hearing or grant M. WIllians a new trial.
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