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ARGUMENT
ISSUE:
WHETHER THE LOWER COURT ERRED IN DENYING,
AS FACIALLY INSUFFICIENT, CLAIM I OF
CROSS-APPELLANT’S MOTION FOR POST
CONVICTION RELIEF WHICH ALLEGED INEFFECTIVE
ASSISTANCE OF TRIAL COUNSEL IN THE GUILT
PHASE OF HIS CAPITAL TRIAL?

Cross-Appellant’sinitial brief organi zes the ei ght sub-issues
of claim | of M. WIlians’s 3.850 notion into three broad
al l egations of ineffective assistance of counsel. First, defense
counsel’s rejection before the jury of M. WIllians’s clains of
i nnocence and presentation of an inconpatible avenue of defense;
Second, defense counsel’s failure to adequately investigate and
present the defense of voluntary intoxication; and Third, defense
counsel’s failure to object to the prosecution’s m sleading
definitions and exanples of preneditation. |In its Answer Brief,
the State nmakes several assertions regarding each of these broad

al l egations that require reply.

1. Defense counsel’s rejection before the jury of Mr. Williams'’s
claims of innocence and presentation of an incompatible avenue of
defense.

In its Answer brief, the State asserts that defense counsel
did not reject the defendant’s clains of innocence and did not
concede the Defendant’s quilt. (Answer brief at 13, 15). The

State contends, instead, that defense counsel was nerely arguing



that if the jury decided that the Defendant commtted the crine,
t hey shoul d next consider the degree of the crinme. (Answer brief at
13).

The State is correct that defense counsel did urge the jury
that if they determned that the Defendant conmtted the crine,
that they should consider whether the crime proven was that of a
| esser included offense. However, during the course of this
argunent, defense counsel undeniably rejected the Defendant’s
claims of innocence and ultimately conceded the Defendant’s guilt.
Def ense counsel indicated to the jury that he did not believe the
Defendant’s clains of innocence by, first, failing to argue or
devote any time during closing argunent to the Defendant’s version
of events; second, by enploying |anguage designed to distance
def ense counsel fromhis client’s version of events; and third, by
actually conceding the Defendant’s qguilt.

During the trial in this cause, the Defendant testified and
mai nt ai ned his innocence. (Vol. 7, R 1263-1265). He testified
that on the night of Mary Robinson’s death that he had left a gun
on the dresser in the bedroom at hone when he went out and that
when he returned, Mary Robi nson staggered toward him already shot.

He called the police and an anbul ance. Wllians v. State, 437

So.2d 133, 134 (Fla. 1983). However, despite the Defendant’s
testinmony, virtually none of the defense attorney’s closing

argunment was devoted to the actual innocence of the Defendant. Any



argunent by defense counsel that the jury could consider the
Defendant’s clainms of innocence was quickly followed by | anguage
anounting to a disclainmer, such as “I amnot attenpting to insult
your intelligence.” (Vol. 7, R 1334).

Furt hernore, the specific | anguage enpl oyed by def ense counsel
in closing argunent indicated to the jury that counsel clearly did
not believe his own client. Defense counsel stated, “I ask you not
to be vindictive, not to be upset, and not to be nad at Freddi e Lee
Wllianms for lying to you, but consider instead what notive he
woul d have for lying” and “No matter how many |ies he may have told
you, he doesn’t have to prove anything. The state does.” (Vol. 7,
R 1264). The fact that such statenents may have been preceded by
qualifying |anguage such as “If you believe that Freddie Lee
WIllians was not telling the truth,” is of no consequence in |ight
of the extrenely strong | anguage used by def ense counsel indicating
t hat the Defendant had been |lying. The | anguage enpl oyed by counsel
could only convey a lack of belief in the Defendant’s testinony.
When defense counsel’s closing argunent is read as a whole, it is
evident that defense counsel was not advocating the Defendant’s
version of events, but was instead proceedi ng under his own theory
of defense -- that the Defendant conmtted the offense and that it
was not preneditated.

Finally, defense counsel rejected the Defendant’s clains of

i nnocence by actually conceding before the jury that the Defendant



was the perpetrator. During the beginning of closing argunent,
defense counsel attenpted to qualify his argunment wth such
| anguage as “if you believe the defendant conmtted the crine.”
However, in the end, counsel abandoned this effort. Def ense
counsel concl uded cl osi ng argunment by stating:

| submt what happened in that scuffle,

Freddie Lee WIllians was there and he was

trying to help her. He shot the gun off.

Maybe it was to scare her. Maybe it was

to hurt her. She was wounded very badly.

He was there trying to help her. |If he had

wanted to kill her, he would have shot her

again and again and again, but he didn't.

(Vol . 7, 1339)[enphasis added].
This unqualified concession that the Defendant shot the gun which
killed the victim along with previous qualified concessions of the
Defendant’s guilt, nullified M. WIllians’s fundanental right to
have the issue of guilt or innocence presented to the jury as an

adversarial issue. Harvey v. Dugger, 656 So.2d 1253, 1256 (Fl a.

1995). Nixon v. Singletary, 25 Fla.L.Wekly S59, 4-5 (Fla. Jan

27, 2000).

Additionally, the State in its answer brief contends that the
presentation of an alternative theory of defense was a “tacti cal
decision” on the part of defense counsel which cannot support an
i neffective assi stance of counsel claim (Answer brief at 13-15).
However, defense counsel’s failure to adequately investigate the
Def endant’ s clains of innocence prior to rejecting themat trial

(as alleged in Defendant’s 3.850 notion) indicates that this was
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not an informed, strategic decision on the part of counsel. \Were
there is little or no investigation, the court may concl ude that
the omssion [or act] was a substantial oversight, rather than a

legitimate trial strategy. LeCroy v. State, 727 So.2d 236, 243

(Fla. 1998), citing Rose v. State, 675 So.2d 567, 572-573 (Fla.

1996) (fi ndi ng counsel ' s penal ty phase performance defi ci ent because
it was “neither infornmed nor strategic,” involved “a strategy which
even he believed to be ill-conceived,” and entailed “no
i nvestigation of options or neaningful choice.”)

Moreover, even if this could be construed as a tactical
decision, it was not one that defense counsel was permtted to
make. Recently, this Honorable Court recognized that in certain
situations, counsel for defense may nake a tactical decision to
admt gquilt in an effort to persuade the jury to spare a
defendant’s life. N xon, 25 Fla.L. Wekly S59, at 4-5. This Court
noted, however, that the dividing |line between a sound defense
strategy and ineffective assistance of counsel is whether or not
the client has given his or her consent to such a strategy. [d. In
Ni xon, as in the instant case, counsel for the defendant conceded
the defendant’s gqguilt before the jury in opening and closing
statenments. This Court held that such a concession of qguilt
anounted to a guilty plea before the jury. The Court stated:

Al though an attorney has the right to nmake
tactical decisions regarding trial strategy,

see Faretta v. California, 422 U. S. 806,
820 (1975), the determ nation to plead guilty

5



or not guilty is a matter left conpletely to the
defendant. See Jones v. Barnes, 463 U. S. 745,
751 (1983)(“It is also recognized that the
accused has the ultimate authority to nake
certain fundanental decisions regarding the
case, as to whether to plead guilty, waive a
jury, testify in his or her own behalf, or
take an appeal ....”); Brookhart v. Janis,

384 U.S. 1 (1966)(stating that although an
attorney can nmake tactical decisions as to
how to run a trial, the Due Process C ause
does not permt an attorney to admt facts
that anount to a guilty plea w thout the
client’s consent.)

Ni xon v. Singletary, 25 Fla.L. Wekly S59, at 5. Because this Court

found that counsel’s comments were the functional equivalent of a
guilty plea, the court concluded that N xon’s claimnust prevail at
the evidentiary hearing below if the testinony established that
there was not an affirmative, explicit acceptance by defendant of
counsel s strategy. The Court further found that such a concession
of guilt without the defendant’s express perm ssion was per se
i neffective assi stance of counsel and that no showi ng of prejudice

under Strickland was required. 1d. at 3-6; citing United States v.

Cronic, 466 U. S. 668 (1984).

In the instant case, it is apparent from the Defendant’s
clains of innocence before the jury that he did not expect his
def ense counsel to concede that he was the perpetrator. Thus, under
t he circunst ances, defense counsel’s concession of his guilt before
the jury amounts to per se ineffective assistance of counsel and no

showi ng under the prejudice prong of Strickland is required.




Consequently, the | ower court’s denial of the Defendant’s claimin
this regard as facially insufficient was error.

2. Defense counsel’s failure to adequately investigate and present
the defense of voluntary intoxication.

Claiml of the Defendant’s anended 3.850 notion alleges that
defense counsel was ineffective for failing to adequately
i nvestigate and present the defense of voluntary intoxication. The
notion specifically alleges that while arguing during closing that
t here was no preneditation, defense counsel argued to the jury that
al cohol played a | arge part in the dispute between M. WIlians and
Mary Robi nson. (Vol. 7, 1254-1258). Furthernore, several tines
during cl osing argunent, defense counsel referred to the fact that
t he Defendant had been drinking and was intoxicated or drunk
(Vol. 7, R 1257-1258). In doing so, counsel effectively raised a
voluntary intoxication defense by inplying to the jury that
i ntoxication may have negated the Defendant’s ability to form a
preneditated design to kill the decedent. (Vol. 7, R 1256-1258).

Addi tionally, the Defendant’s 3.850 notion further alleged that
despite counsel’s assertions of this defense at trial, defense
counsel failed to do the proper investigation regarding M.
Wllianms’s drinking habits and history which was necessary to
properly nount this defense. Defense counsel never requested any
nment al heal t h eval uati ons of t he Def endant, incl udi ng psychol ogi cal

or psychiatric testing or consultation concerning the Defendant’s



drinking habits. And no testinony was devel oped through lay or
expert wtnesses concerning the effects of alcohol wupon the
Def endant. (Vol. 7, R 1255). Mbreover despite defense counsel’s
awar eness of substantial evidence in the record that M. WIlIlians
was drunk at or around the tinme of the hom cide, defense counsel
failed to request a jury instruction on voluntary intoxication
(Vol . 7, 1254-1255).

Inits answer brief, the State only responds to a portion of
t he Def endant’ s argunent regarding counsel’s failure to investigate
and present a voluntary intoxication defense. The State nerely
argues that a voluntary intoxication instruction was not warranted
under the evidence adduced at trial. The State wholly fails to
address t he argunent regardi ng counsel’s insufficient i nvestigation
of the defense of involuntary intoxication. In doing so, it is
inportant to note that the State distorts the issue involved in
this claim The issue is not whether an involuntary intoxication
instruction was warranted during the trial in this case.! Rather,
the narrow issue presented in this appeal 1is whether the
Defendant’s 3.850 nmotion was sufficient to state a claim of
i neffective assistance of counsel such that it shoul d not have been
summarily deni ed.

The Defendant’s anended 3.850 notion sufficiently stated a

! Al t hough the Defendant asserts that an involuntary
intoxi cation instruction was warranted in this case.
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claim for post-conviction relief where it specifically alleged
t hat defense counsel was aware of substantial evidence in the
record that M. WIlians was drinking at the tine of the incident;
t hat def ense counsel even argued to the jury that the Def endant was
drunk; that defense counsel had presented a defense of |ack of
preneditation which included argunment that the Defendant was
i ntoxi cated; that defense counsel failed to properly investigate
t he defense of voluntary intoxication by requesting nental health
evaluations of the Defendant or by consulting lay or exert
w tnesses regarding the Defendant’s drinking habits or the effect
of alcohol on him and, finally that defense counsel failed to
request a jury instruction on voluntary intoxication. (The notion
al so contai ned as an appendi x, a report by psychiatrist, Dr. Harry
Krop, detailing M. WIllians’s history as an abusive drinker.) In
light of these thorough and specific allegations, a prima facie
claimfor ineffective assi stance of counsel was nade with regard to
this issue. The lower court erred in denying the notion as
facially insufficient.

Interestingly, the State recognizes in its answer brief that
the lower court’s order regarding this issue was “less than
conprehensive.” However, the State argues inits brief that remand
for a hearing is unnecessary as “the record refutes the Defendant’s
al l egation regardless of whether or not the trial court’s order

| acked a t horough anal ysis of this issue”. (Answer brief at 23, n.



7). In its attenpt to illustrate this, the State cites to the
transcript of the trial fromthe record on appeal (which was not
included in the instant post-conviction record) in order to
“refute” the Defendant’s allegations. However, a trial court’s
failure to attach portions of the record refuting all egations of a
post - convi cti on notion cannot be renedi ed on appeal by the State’s
attenpt to furnish material refuting the petitioner’'s claim

MCain v. State, 629 So.2d 320 (Fla. 1st DCA 1993); Thanes v.

State, 454 SO 2d 1061(Fla. 1st DCA 1984). Moreover, even if such
citations could correct the deficiency in the | ower court’s order,
no citations to the record would be sufficient to refute the
Defendant’s claimin the instant case. Because the entire thrust
of the Defendant’s claim is that counsel failed to properly
investigate the defense of involuntary intoxication in order to
properly present this defense, an evidentiary hearing i s necessary
to resolve this claim

3. Defense counsel’s failure to object to the prosecution’s
misleading definitions and examples of premeditation.

The State argues in its answer brief that while the | ower
court did not find this allegation of error to be procedurally
barred, it should have been raised on direct appeal. Kelley v.
State, 569 So.2d 754, 756 (Fla. 1990). However, this issue could
not be rai sed on direct appeal because counsel failed to object and

preserve this issue. Were it is clear that an issue was not

10



preserved for appeal and the court could have affirned for that
reason, “such failure nmay be sufficient to constitute the
i neffective assi stance of counsel pursuant to arule 3.850 notion.”

Mannolini v. State, 2000 W. 763764 (Fla. 4th DCA June 14, 2000).

Here the prosecutor defined preneditation as nerely consciously
doi ng sonet hing, |eaving out the essential elenent of reflection.

(Vol. 7, R 1262-1263). In Waters v. State, the Fifth D strict

Court of Appeal held that allowing a prosecutor to define
prenmeditation as “killing after consciously deciding to do so” and
“operation of the mnd” was error requiring reversal for newtrial
where these definitions failed to include reflection, the integral

second requirenent for preneditation. Witers v. State, 486 So.2d

614 (Fla. 5th DCA 1986). Consequently, failure to object to such
reversible error is sufficient to state a claim of ineffective
assi stance of counsel. The lower court erred in denying
Appel lant’s claimas being facially insufficient.

4. Cumulative error and prejudice.

Inits answer brief the State conpl ai ns about the Defendant’s
reliance upon the findings of facts contained in the | ower court’s
order regarding the denial of the Defendant’s 3.850 notion. The
State argues, “.. . the trial court’s order on penalty phase
mtigation was rendered after the evidentiary hearing and after the
present claimwas sunmarily denied. Appellant’s tactic of citing

evi dence devel oped on a separate claimwell after sumary deni al of

11



the instant claim is questionable.” (Answer brief at 23).
However, there i s nothing inproper about the Defendant’s “tactic.”
The trial court’s order on penalty phase mtigation is nerely the
continuation of the court’s previous order on the Def endant’s 3. 850
not i on. Consequently, it is appropriately part of this post-
conviction record on appeal. Fla.R App.P. 9.140(g). Moreover, the
Defendant’s 3.850 notion for post-conviction relief alleged
prejudi ce on each individual claimas well as cumulatively on al

clains.? The penalty-phase clains raised in the Defendant’s 3. 850
notion are included within this argunment concerning cunul ative
prejudi ce. Consequently, the I ower court’s rulings and fi ndi ngs of
fact concerning the penalty-phase proceedings are relevant and
necessary in the proper assessnent of prejudice regarding the

i ssues raised in this appeal

CONCLUSI ON

Based upon t he above-stated reasons argunent and authorities,
Cross- Appel l ant respectfully requests this Honorable Court to

reverse the lower court’s denial of Claiml, as being facially

2 The motion states: “AS A RESULT OF NOT ONLY EACH INDIVIDUAL CLAIM
HEREINBEFORE PRESENTED, BUT BECAUSE OF THE AGGREGATE PREJUDICIAL
AFFECT OF THE ABOVE CLAIMS CONSIDERED TOGETHER, DEFENDANT IS
ENTITLED TO POST-CONVICTION RELIEF AS REQUESTED.”

12



insufficient and either remand the Caimfor an evidentiary hearing

or grant M. WIllians a new trial.
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