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PRELI M NARY STATEMENT

In addition to the question of whether trial courts retain any
sentencing discretion under the Prison Rel easee Reoffender Act,
whi ch was the issue presented before the second District Court of
Appeal , Respondent al so raises the constitutional issues that the
Act is: over broad, violates the separation of powers clause,
viol ates substantive due process protections, and violates the
prohi bition against cruel and unusual punishnent, for the first
time before this court. Respondent recognizes that the failure to
rai se these issues either before the trial court or the district
court could give rise to the question of the sufficient preserva-
tion of the i ssues. However, Respondent believes that preservation
was not required as the constitutional infirmty of the Act
constitutes fundanental error, and is apparent on the face of the
| egi sl ati on, and not dependent upon the facts of a particul ar case.

Trushin v. State, 425 So. 2d 1126 (Fla. 1983); Johnson v. State,

616 So. 2d 1 (Fla. 1993).

STATEMENT REGARDI NG TYPE

Respondent's brief is prepared in Courier 12 point.



STATEMENT OF THE CASE AND FACTS

Respondent accepts the statement of case and facts as

presented by the Petitioner.



SUMVARY OF THE ARGUMENT

The inposition of the appropriate sentence in a particular
case is an art that requires consideration of the circunstances
involved in the case. Accordingly, discretion in sentencing has
traditionally been left to the fact finding province of the trial
court. This tradition has not been conpletely conprom sed by the
enact ment of the Prison Rel easee reoffender Act. The Act calls for
the inposition of maxi num sentences equivalent to the statutory
maxi mum for the offense charged where a defendant qualifies as a
rel easee reof fender, and where none of the exceptions specified in
section 775.082(8)(d)1, Florida Statutes (1997) are present. The
state is solely responsible for the initiation of sentencing under
the Act, but the utilization of the exceptions to avoid inposition
of the maxi mum sentence is not limted tot he state. The Act does
not foreclose the trial court from exercising its discretion to
concl ude that one or nore of the exceptions under 8 775.082(8)(d)1
have been net and a sentence other than the statutory maxi mum may
be i nposed.

If § 775.082(8), did divest the trial court of all sentencing
discretion, it would violate the Separation of Powers d ause
contained in Article Il, Sec. 3 of the Florida Constitution, as it
woul d usurp the power of the judicial branch to inpose sentence,
placing it in the executive branch.

The Prison Rel easee Reoffender Act is unconstitutional for

several other reasons. First, it violates the cruel and unusua



puni shnent cl auses of the state an federal constitutions, as the
sentences inposed under the Act are disproportionate to the
of fenses commtted. Second, it is overbroad as witten because it
enconpasses puni shment for innocent as well as guilty conduct.

Third, it violates substantive due process by potentially placing
sentencing determ nation in the hands of the victim by granting to
the state sole discretion in inposing sentence w thout providing
sufficient safeguards to ensure consistent application of the Act,
and in making several arbitrary distinctions which result in the

Act's failure to rationally relate to its stated purpose.



ARGUMENT

| SSUE |
VWHETHER THE PRI SON RELEASEE
REOFFENDER ACT PRECLUDES THE TRI AL
JUDGE FROM EXERCI SING JuDI Cl AL
DI SCRETI ON WHEN | MPCSI NG A SENTENCE
AND | F SO DCES THE ACT VI OLATE THE

SEPARATI ON OF POWERS CLAUSE OF THE
FLORI DA CONSTI TUTI ON? ( RESTATED)

The issues in this case are not whether the |egislature has
the authority to enact m ni mum nmandatory sentence schenes, or the
extent of the state attorney's discretion in making charging
deci si ons. Qobvi ously, the | egislature does have the power to set

sentenci ng paraneters. See, O Donnell v. State, 326 So. 2d 4 (Fl a.

1975)(Thirty year mninmum mandatory sentence constitutional);

Onens v. State, 316 So. 2d 537 (Fla. 1975)(25 year m ninum

mandatory sentence for life felony upheld). The broad discretion
of the state attorney in making charging decisions is equally well

recogni zed. See, State v. Bloom 497 So. 2d 2 (Fla. 1986) (Hol di ng

that the decision to charge and prosecute i s an executive functi on,
and the trial court may not determ ne that a case does not qualify

for the death penalty); Young v. State, 699 So. 2d 624 (Fla.

1997) (It is the function of the prosecutor not the court to
initiate proceedings to have a defendant sentenced as a habitual
of fender). The question before the Court in this case is whether
in enacting section the Prison releasee reoffender act, the
| egislature usurped from the judicial branch, its ability to

exerci se any discretion under the act, rendering the function of



the trial judge nerely mnisterial. The Petitioner does not
believe that the act so limts the function of the trial court by
granting all powers to the prosecutor, for if it did, it would vest
in the prosecutor the right to charge and sentence an individual,
merging the two function under the executive branch of the
government, violating the separation of powers doctrine.

Section 775.082(8)(a)2, of the Prison Rel easee Reoffender Act
grants to the state the power to initiate enhanced sentenci ng under
the statute. Upon the appropriate showng by the state, the
def endant mnust be sentenced to the statutory maxi mum for the
of fense charged. 8§ 775.082(8)(a)2, Fla. Stat. (1997). However,
there are exceptions to these requirenents, and contrary to the
Appellant's assertion the execution of the exceptions is not
limted solely to the state. Section 775.082(8)(d)1, a-d, sets
forth the followi ng four circunstances under which the enhanced
sent enci ng need not be pursued:

It is the intent of the Legislature that
of fenders previously released from pri son who
nmeet the criteria in paragraph (a) be punished
to the fullest extent of the law and as
provided in this subsection , unless any of
the foll ow ng circunstances exist:

a. The prosecuting attorney does not have
sufficient evidence to prove the highest
charge avail abl e;

b. The testinony of the material w tnesses
cannot be obt ai ned;

c. The victimdoes not want to the offender to
receive the nmandatory prison sentence and
provides a witten statenent to that effect;
or

d. O her extenuating circunstances exi st which

6



precl ude the just prosecution of the

of f ender.
The wutilization of the above exceptions is not exclusively
available to the state. The requirenment under 8§ 775.082(8)(d)?2
that the state explain the reasons that a qualifying defendant did
not receive the mandatory sentence, does not support the argunent
that only the state may rely on 8 775.082(8)(d)1, to avoid the
inposition of the mandatory sentence. Section 775.082(d)2, only
requires that the state provide the reasons that the sentence was
not inmposed. |If the trial judge chooses not to inpose the sentence
for any of the listed reasons, then the state can record that fact

as the reason for the sentencing deviation.

The Second District Court of Appeal in State v. Cotton, 728
So. 2d 251 (Fla. 2d DCA 1999), and the Fourth District in State v.
Wse, 24 Fla. L. Wekly D657 (Fla. 4th DCA March 10, 1999), have
determined that the trial judge retains discretion under 8§
775.082(8)(d)1, to inpose, where appropriate, a sentence ot her than
the statutory maxi numfor the offense of conviction. |In contrast,
the Third, Fifth, and First District Courts have held that the
sentenci ng schene in the Act is mandatory and trial judges possess
no discretion in inposing sentence if a defendant is shown to be a

rel easee reof f ender. Mcknight v. State, 727 So. 2d 314 (Fla. 3rd

DCA 1999); Speed v. State, 732 So. 2d 17 (Fla. 5th DCA 1999); Wods

v. State, 24 Fla. L. Wekly D831 (Fla. 1st DCA March 21, 1999). 1

! These districts also rejected argunents that the Act was
unconstitutional because it violated separation of powers, and
due process and equal protection provisions.

7



It is the Petitioner's position that the Prison Releasee
Reof fender Act is anbiguous and thus this Court nust resort to
statutory interpretation to glean its intended construction. A
conclusion that the legislation is anbiguous, would be necessary
before engagenent in statutory interpretation would be required.
"Florida law is well|l settled that anbiguity is a prerequisite to
judicial construction, and in the absence of anbiguity the plain

meani ng of the statute prevails.” Martin County v. Edenfield, 609

So. 2d 27, 29 (Fla. 1992). It is the plain |anguage of the Act
t hat absent the exceptions, listed in 8 775.082(8)(d)1, a rel easee
reof f ender should receive the maxi num sentence al |l owed under the
statute. The Act does not Iimt the discretionary application of
these factors to the state. Thus as witten, these exceptions are
equally available to the court and to the state as a neans for
inposing an alternative sentence other than the nmaxi num one
requi red under the statute.

If this Court believes that anbiguity exists within the Act
and judicial construction is required, then the well recognized
principle of law, that penal statutes nust be strictly construed in

favor of the accused, Deason v. Florida Departnent of Corrections,

and Fl orida Parole Comm ssion, 705 So. 2d 1374 (Fla. 1998), nust be

applied. Petitioner relies heavily on the Senate Staff Analysis
and Econom c I npact Statenment as support for his position that the
Act divests trial courts of any discretion in the sentencing
pr ocess. The Respondent acknow edges that where a statute is

deened anbi guous, a review of a Senate Staff Anal ysis and Econom c



| npact Statement may often indicate the intended purpose of newly
enact ed statutory provisions, but such anal yses do not dictate the
manner in which the provisions nust be inplenented. Wite v.
State, 714 So. 2d 440 (Fla. 1998). Here, the Analysis does
i ndi cate that where a defendant qualifies under the Act, that the
i nposition of the maxi numsentence is required. Interestingly, the
Anal ysi s points out that even where a defendant neets the criteria
for sentencing under the Act, the prosecutor is not conpelled to
seek such sentencing, but may utilize other sentencing
alternatives. This fact supports the position that the exceptions
for inposing a mandatory sentence set forth in 8 775.082(8)(d)1,
address the sentencing discretion of the trial court, for such
exceptions woul d not be necessary to allowthe state to avoid such
sentencing as it already possesses discretion regarding the
i npl enmentation of the Act.

The Analysis states that plea bargains in rerel easee cases
shoul d be avoi ded, and then |ists exceptions in § 775.082(8)(d)1 as
possi bl e reasons for entering such negotiations. However, |ike the
statute itself, no where in the Analysis, is it stated that these
reasons are only available to the state or that the court is
precluded fromrelying on the section to exercise its sentencing
di scretion.

Traditionally, discretion in sentencing has been left to the
trial court. In drafting 8 775.082(8)(a), the legislature could
have expressly and clearly Iimted sentencing discretion under the

Act to the state, but it did not do so. In this instance the



Anal ysi s does not provide any real illum nation concerning the use
of the exceptions by the trial court, and thus is not indicative of
the legislature's intent. Clearly the district courts, have
reached contrary conclusions regarding the inplenmentation of the
Act . However, the Act does not appear to strip all sentencing
discretion fromthe trial courts. It does | eave the door open just
enough for the trial for the court to exercise its judicial
prerogative and in appropriate cases decide whether a maxi nmum

sentence is warranted in a particul ar case.

The Separation of Powers Issue:

If this Court determnes that the Act does divest the trial
judge of all discretion in sentencing, then the Act nust fail as it
viol ates the Separation of Power Cl ause contained in Article I1I,
Sec. 3 of the Florida Constitution. Article ll, Sec. 3 divides the
government into the |legislative, executive and judicial branches.
It is also stated, that "No person belonging to one branch shall
exerci se any powers appertaining o either of the other branches
unl ess expressly provided herein.™

The cases that di scuss separation of powers and t he sentencing
function assune that sentencing is the domain of the courts and
that incursions by other branches would be wunconstitutional.
"[J]udges have traditionally had the discretion to inpose any
sentences within the maximum or mninmum |limts prescribed by the

legislature.” Smth v. State, 537 So. 2d 982, 985-986 (Fla. 1989).

In Shellnman v. State, 222 So. 2d 789 (Fla. 2d DCA 1969), a case

10



decided prior to the enactnent of the sentencing guidelines, the
court made the follow ng statenent inreferring to the provinces of
the courts and | egi sl ature:

[ T] he fixing of the m ni num and maxi numterns
of inprisonnment for crimnal convictions is
exclusively the province of the |egislature,
and the inposition of punishment within such
limtations is a matter for the trial court in
the exercise of its discretion..

Id. at 790.

The presence of an escape valve, allowng a trial court to
exerci se sonme discretion concerning the inposition of sentence
appears to be a crucial factor in the conclusion that a statute is
not violative of the separation of powers clause. In State v.
Benitez, 395 So. 2d 514 (Fla. 1981), the court addressed the
extensive mninmum mandatory sentences present in the drug
trafficking statute, sc. 893.135. 1|n uphol ding the statute agai nst
a separation of powers attack, the court stated:

Under the statute, the ultimte decision on
sentencing resides with the trial judge who
must rule on the notion for reduction or
suspensi on of sentence. "So long as a statute
does not west from courts the fina
discretion to inpose sentence, it does not
infringe upon the constitutional division of
responsibilities.” People v. Eason, 40 N.Y.

297, 301, 386 N Y.S. 673, 676, 353 NE 2d
587, 589 1976) (Enphasis in original).

Id. at 5109.
Simlarly in Seabrook v. State, 629 So. 2d 129,130 (Fla

1993), the Suprene Court rejected a separation of powers attack
upon the habitual offender statute, because:

...the trial judge has the discretion not to

11



sentence a defendant as a habitual felony
of fender. Therefore, petitioner's contention
that the statute violated the doctrine of
separation of powers because it deprived trial
j udges of such discretion necessarily fails.

Subsequently, in Young v. State, 699 So. 2d 624 (Fla. 1997), this

Court held that only the state could initiate habitual offender
proceedi ngs under section 775.08401. In reaching this decision,
this Court said "[We are concerned that by declaring an intent to
initiate habitualization proceedi ngs agai nst a defendant, the tri al
court, in essence, would beconme an armof the prosecution, thereby
violating the separation of powers doctrine."

This concern in essence becane a reality, only with opposite
effect, with the enactnment of the Prison Rel easee Reoffender Act.
In passing the Act, the legislature crossed the |line dividing the
executive and the judicial branches of the governnent. Through the
Act, the prosecutor was given the power to require the court to
i npose a maxi num sentence, precluding the court from exercising
judicial discretion and pronouncing a |l esser sentence. The court
is limted to performing the mnisterial act of inposing a
preordai ned sentence. It appears that if the court elected not to
i npose the maxi mum sentence, the state could obtain a wit of
mandanus conpelling the trial court to inpose the nmandatory
sent ence.

The authority to perform judicial functions cannot be

del egated. Inre Alkire's Estate, 198 So. 475, 482, 144 Fla. 606,

623 (1940). Accordingly, the legislature does not have the

authority to delegate to the state attorney, as a function of the

12



executive branch, the inherent judicial power to inpose sentence.

Accord, Gough v. State ex rel. Sauls, 55 So. 2d 111, 116 (Fl a.

1951) (The legislature was wi thout authority to confer on the Avon
Park City Council the judicial power to determne the legality or
validity of votes cast in a nunicipal election). Applying this
principle here, the Act inproperly assigns to the state attorney,
rather than to the court, the discretion to i npose other than the
mandat ory sent ence.

Assuming that under the Act the state attorney has sole
di scretion, and the trial court has none, two options are
available. One, this court can find that the | egislature intended
the perm ssive "may" instead of the mandatory "nust" when defini ng
the trial court's sentencing authority. Two, this Court can find
that the Act is mandatory and invalid for that reason

Construing "nust" as "my," is a legitimate curative for

| egi slation that invades judicial territory. See, Simmons v. State,

160 Fla. 636, 36 So. 2d 207 (1948)(Statute stating that tria
judges "nust" instruct juries on penalties, interpreted as
perm ssive rather than mandatory, as otherw se the statue would
have been an intolerable invasion of the province of the

judiciary); See also, Hale v. State, 630 So. 2d 521 (Fla. 1993),

cert. denied, 513 U. S. 909, 115 S.C. 278, 130 L. ED. 2d 195 (1994).

As in the cases cited above, the Act need not fai
constitutional testing if construed as perm ssive rather than
mandat ory. But if the Act is interpreted as bestowing all

discretion on the state attorney, and elimnating any from the

13



courts, it cannot stand.

The Act Iimts the courts to determ ning whether a qualifying
substantive |aw has been violated, and whether the offense was
commtted within three years of rel ease froma Florida correctiona
facility. Beyond that the Act purports to bind the court to the
choice made by the state attorney. Wiile the legislature could
have i nposed a mandatory prison termas in the firearns or capital
felony offenses, or left the final decision to the courts, as in
the habitual offender and career crimnal laws, the Act
unconstitutionally vested in the state attorney the discretionary
authority to strip the court of its inherent power to sentence.
That feature distinguishes the Act from all other sentencing
schenes in Florida and renders it unconstitutional as violative of

t he separation of powers clause.
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| SSUE 1|
WHETHER SECTI ON 775.082(8), FLORI DA
STATUTES (1997), | S UNCONSTI TUTI ONAL
BECAUSE | T VI OLATES THE PRCHI BI TI ONS
AGAI NST CRUEL AND UNUSUAL

PUNI SHVENT, VI CLATES SUBSTANTI VE DUE
PROCESS, AND | S OVERBROAD?

The Cruel and Unusual Punishment Issue:

The Ei ght Amendnent of the United States Constitution forbids
the i nposition of a sentence that is cruel and unusual. Article I,
Sec. 17 of the Florida Constitution forbids the inposition of a
sentence that is either cruel or unusual. These provisions nean
t hat sentences which are disproportionate to the crime commtted

may not be inposed. Solemv. Helm 463 U.s. 277, 103 S. Ct. 3001,

77 L.Ed.2d 637 (1983). Proportionality review for non-capita
of fenses is recogni zed as appropriate under Article | Sec. 17 of

the Florida Constitution. Hale v. State, 630 So. 2d 521 (Fla.

1993); Wllians v. State, 630 So. 2d 534 (Fla. 1993).
Proportionality applies not only to death cases, but also to bail,
fines and prison sentences. |d. at 3009. No penalty is per se
constitutional as a single day in prison could be unconstitutional
under sone circunstances. 1d. at 3009-3010. Thus, as a natter of
principle, acrimnal sentence nust be proportionate to the offense
for which a defendant has been convi ct ed.

The Prison Rel easee Reof f ender Act vi ol at es t he
proportionality concepts of the cruel and unusual puni shnent cl ause
through the manner by which the defendants are punished when
classified as reoffenders. Under 8 775.082(8)(a)l, Fla. Stat.

15



(1997), a person who commts an enunerated offense within three
years of his release from a state correctional facility, is a
rel easee reoffender. The Act makes no reference to the prior
fel ony of fenses for which the reof fender was i ncarcerated. The Act
does nmake a clear distinction between defendants who conmt knew
of fense after having been sentenced to prison, and those who have
never been sentenced to prison, or those who conm tted new of f enses
nore than three years after their release. Interestingly, the Act
makes no distinction between individuals who were released from
prison due to the conpletion of their sentence, and those who were
rel eased because their convictions were reversed on appeal or
t hrough the devel opnent of new evi dence were shown to be innocent
of the offenses for which they were incarcerated.

The sentences inposed under the Act are disproportionate
because the sentences are based upon the sole criteria that the
defendant be classified a prison releasee reoffender, wthout
regard to any of the other factors surrounding his prior
i ncarceration. For exanple, defendant (Sam who conmts a robbery
364 days after his release fromprison for grand theft, would be
subj ect to the enhanced penalty under the Act. However, defendant
(Arnie) who commts the sanme robbery 366 days after his rel ease
from prison for aggravated battery would not be subject to
classification as a reoffender and would not be subject to the
enhanced sentence under the Act.

The Overbreadth Issue:

16



Legi slation which has an overall purpose of addressing a
public concern, but which puni shes i nnocent conduct, is overbroad.

Del nonico v. State, 155 So. 2d 368 (Fla. 1963); Brandenburg v.

Ghio, 395 U.S. 444, 89 S. Ct. 1827, 23 L.Ed.2d 430 (1969). |If a
statute is constructed in such a way that it punishes the i nnocent
along with the guilty, it is void as it violates due process
protections. The Prison Rel easee Reoffender Act is void for this
reason. As previously nentioned, the Act nakes no distinction
bet ween persons who have been rel eased from prison after serving
tier full sentence, and those who were released because their
convictions were overturned. Consequently, a person who is
rel eased fromprison after his wongful convictionis reversed, and
then commts an offense within three years of his relief would be
subject to the sanme enhancenent provisions as the individual who
was rel eased at the conclusion of his sentence. Thus, the event of
bei ng wongfully convicted and sentenced to prison subjects the
def endant to an enhanced sentence he woul d not have received but
for the fact that he was wongfully sentenced to prison. As the

Act inposes such punishnment on innocent conduct, it is overbroad.

The Due Process Issue:

Substantive Due Process is a restriction wupon the manner in

whi ch a penal code may be enforced. Rochin v. California, 342 U. S

165, 72 S. . 205, 96 L. Ed. 2d 183 (1952). The test is, "...whether
the statute bears a reasonable relation to a permssible

| egi slative objective and is not discrimnatory, arbitrary or

17



oppressive." Lasky v. State Farm | nsurance Conpany, 296 So. 2d 9,

15 (Fla. 1974).

The Prison rel easee Reoffender Act violates state and federal
guarantees in a nunber of ways. First, the victimhas the power to
decide that the Act wll not apply to a defendant by providing a
witten statenent requesting that the maxi num sentence not be
i nposed. 8 775.082(8)(d)1lc., Fla. Stat. (1997). The Act i ncludes
no objective standard for the victinms to follow in making the
determ nation of whether they wsh to make a witten statenent
indicating their desire that less than the maxi mum penalty be
i nposed. Seldomhas there been a better exanple of arbitrariness,
di scrimnation, and | ack of fairness, than here where the whi m of
the victimcan determ ne the sentence inposed.

Second, the absence of judicial discretion, |eaves the state
attorney with the sole authority to apply the act to any qualifying
defendant. The state attorney has unlimted discretion in defining
the terns "sufficient evidence," "material wtness,""extenuating
ci rcunstances, " and "just prosecution” as 8§ 775.082(8)(d)1 does not
include a definition of those terns. This om ssion grants the
prosecutor the ability to selectively define the ternms in
i ndi vidual cases, and to apply or not apply themto a particular
def endant . Third, the Act makes a nunber of arbitrary
distinctions. There are distinctions drawn between def endants who
are released from Florida prisons, and those rel eased from ot her
prisons, or fromjail. It draws distinctions between defendants

who commt new of fenses within three years fromtheir rel ease from
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prison and those that conmt new offenses three years and a day
followng their release. Disheartenly, the Act fails to nmake any
di stinction between defendants whose prior offense for which they
were incarcerated was relatively mnor, and those who were
incarcerated or violent felony offenses.

This failure i s made even nore apparent by the stated purpose
of the Act, which was to redress recent court decisions that
"...have mandated the early release of vi ol ent fel ony

of fenders...,"” and to ensure that the public is protected "..from
violent felony offenders who continue to prey on society by
reoffending...". Chapter 97-239 Laws of Florida. Clearly, a person
who has been wrongfully convicted, or inprisoned for a non-viol ent
of fense, is not a reoffending violent felon who continues to prey
upon society, yet he is subject to the provisions of the Act.
Despite the stated legislative goal of enhanced punishnment for
violent felony reoffenders, the actual operation of the statute is
to apply extrenely harsh penalties on a defendant who has served
time in a Florida prison for any offense, and who commts an
enunerated offense within three years of release. As the Act does

not rationally relate to its stated purpose, it cannot w thstand

scrutiny under the due process anal ysis.
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CONCLUSI ON

The Prison Rel easee Reof fender Act does not forecl ose judicial
di scretion when sentencing i s sought under the Act. Consequently,
t he decision of the Second District Court of Appeals affirmng the
trial court's use of its discretion in Respondent's case should be
affirmed by this Court. If the Act is found to have conpletely
removed all sentencing discretion fromthe trial court, it should
fail as it would be unconstitutional for violating the separation
of powers cl ause, substantive due process, cruel and unusual

puni shment prohi bitions, and because it is overbroad.
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APPENDI X

1. Copy of State v. Cotton, 728 So. 2d 251 (Fla. 2d DCA 1999)
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