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STATEMENT REGARDING TYPE

The size and style of type used in this brief is 12-point

Courier New, a font that is not proportionately spaced.

STATEMENT OF THE CASE AND FACTS

The cpinion of the Second District Court of Appeal, a copy of
which is appended to Petitioner’s Brief on Jurisdiction, outlines
the relevant facts at this stage of the proceedings.

Petitioner would only add the following matters regarding the
appellate proceedings:

Petitioner filed a Motion for Rehearing and Certification and
Motion for Rehearing En Banc (mailed:December 29, 1998). Th peti-
tioner requeéted that the Second District certify the issue as one
of great public importance because it expressly effects a class of
constitutional or state officers (the powers of state attorneys and
circuit judges). Included in the motion was the Senate staff anal-
ysis of April 10, 1997.

On February 18, 1999, the petitioner mailed to the appellate
court a notice of supplemental authdrity advising the court of the
decision of the Third District in McKnight v. State, No. 98-898
(Fla. 3d DCA February 17, 1999) which opinion certified direct
conflict with the Second District in Cotton. The petitioner also
mailed to the appellate court an Amended Motion for Certification
(Conflict with Third District Court of Appeals) asking the court to
additionally certify conflict with the Third District in McKnight.

1




with the Third District in McKnight.

On February 19, 1999, the Second District entered its order
denying petitioner’s motion for rehearing and certification and
motion for rehearing en banc. On February 24, 1995, the petitioner
mailed to the Second District Court of Appeals its notice seeking
discretionary review by the Florida Supreme Court based upon (1)
express and direct conflict with the.Third District in McKnight and
(2) based upon the fact that the opinion of the Second District in
the instant case expressly affects a class of constitutional or

state officers.




SUMMARY OF THE ARGUMENT

Issue I: This court has discretionary jurisdictions to review
the instant case because the decision by the Second District Court
of Appeal expressly and directly conflicts with the decision of the
Third District Court of Appeal in McKnight v. State, No. 98-898
(Fla. 3d DCA February 17, 1999).

Issue II: This Court has discretionary jurisdiction to review
the instant case because the decision of the Second District Court
of Appeal expressly affects a class of constitutional or state
officers in that it affects the duties, powers, and responsibili-
ties of state attorneys and circuit court judges in criminal cases
in the application of the Prison Releasee Reoffender Act in general
and with respect to the powers and duties of these officers with

respect to s. 775.082(8) (d)1l¢c in particular.




ARGUMENT

ISSUE I

WHETHER CONFLICT EXISTS BETWEEN THE INSTANT
DECISION AND THE DECISION OF OTHER DISTRICT
COURT ON THE ISSUE OF WHETHER THE TRIAL COURT
HAS THE DISCRETION NOT TO IMPOSE AN ENHANCED
SENTENCE PURSUANT TO THE PRISON RELEASEE
REQFFENDER ACT [S. 775.082(8) (A)1, FLA. STAT.
(18997) BY FINDING THAT ONE OF THE EXCEPTIONS
SET FORTH IN S. 775.082(8) (D)1 EXISTS REGARD-
LESS OF THE FACT THAT THE DEFENDANT QUALIFIES
FOR SUCH ENHANCED SENTENCING AND THE STATE
SEEKS SUCH SENTENCING.

This Court has discretionary jurisdiction to review decisions
of district courts of appeal that, “expressly and directly conflict
with a decision of another district court of appeal.” Fla. R. App.
Pro. 9.030(a) (a) (A) (iv) (1998). The Second District Court of Ap-
peals in the instant case, State v. Cotton, 23 Fla. L. Weekly D18
(Fla. December 18, 1998) motion for rehearing and certification and
rehearing en banc denied February 19, 1998, held:

Subsection 775.082(8) (d)1 sets out four cir-
cumstances or exceptions which make the manda-
tory sentence discretionary. The State ar-
gues that the prosecutor, nct the trial judge,
possesses the discretion to determine the ap-
plicability of the four circumstances. We
conclude that the statute does not support the
state’s interpretation.

Since the 1997 adoption of the Prison
Releasee Reoffender Act, no reported appellate
case has dealt with the issue presented here.
We conclude that the applicability of the ex-
ceptions set out subsection (d) involves a
fact-finding function. We hold that the trial
court, not the prosecutor, has the responsi-
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bility to determine the facts and exercise the
discretion permitted by the statute.

Cotton, 1id.

The Second District found that the record supported the trial
court’s findings that, “the victim did not want the defendant to
receive the mandatory prison sentence.énd provided a written state-
ment to that effect,” and that because s. 775.082(8) (d)1lc provides
this as one.of the exceptions to the imposition of the mandatory
sentence, the appellate court affirmed the trial court. Id.

The Third District Court of Appeals in McKnight v. State, No.
98-898 (Fla. 3d DCA February 17, 1999) (copy attached) specifically
disagreed with the analysis of the Second District in Cotton. The
Third District stated in pertinent part:

The defendant cites, and we acknowledge, the
Second District of Appeal’s decision in State
v, Cotton, 24 Fla. L. Weekly D18 (Fla. 2d DCA
Dec. 118, 1998), holding that the “applicabil-
ity of the exceptions set out in subsection
(d) involves a fact-finding function,” and
“that the trial court, not the prosecutor, has
the responsibility to determine facts and to
exercise the discretion permitted by the stat-
ute.” We respectfully disagree with our sis-
ter court and decline to follow its decision.
We do this for two reasons. First, our anal-
ysis above clearly establishes that the sen-
tencing provisions of the statute are manda-
tory where the state complies with the stat-
ute’s provisions. Second...the only exception
to subsection (d) which could arguably be sub-
ject to some kind of fact-finding by the court
would be 775.082(8) (d)1lc, “the victim does not
the offender to receive the mandatory prison
sentence and provides a written statement to
that effect.” This subsection, however, must
be read in pari materia with the other subsec-
tions listed, all of which clearly addressed

5




to the state.
McKnight, id. at 7-8,
The Third District also stated:

It is equally clear that subsection (d)
of the statute is intended to provide the
prosecution an opportunity to plea bargain
cases involving PRRs, but only where one of
the enumerated circumstances exist. The Sen-
ate Staff Analysis States:

The CS provides legislative intent
to prohibit plea bargaining in prison
releasee Reoffender cases, unless: there
is 1insufficient evidence; a material
witness’s testimony cannot be obtained;
the victim provides a written objection
to such sentencing; or there are other
extenuating circumstances precluding
prosecution.

McKnight, id. at 6-7.%
The Third district certified direct conflict with the Second Dis-
trict in State v. Cotton, supra.
This Court has jurisdiction to review the instant case based
upon express and direct conflict with the Third District in

McKnight.

! The Senate staff analysis of April 10, 1997, cited in

McKnight was provided to the Second District in the state’s mo-
tion for rehearing, certification and rehearing en banc (mailed
on which was denied on February 19, 1999,

The state filed a notice of supplemental authority (mailed on
February 18, 1999) advising the appellate court of the McKnight
opinion which was rendered the day before (February 17, 1999).
The State also filed an Amended Motion for Certification asking
the appellate court to certify conflict with the Third District
in McKnight. The undersigned assistant attorney general is un-~
aware 1f the Second District had an opportunity to review these
two pleading prior to its entering its order denying the motion
for rehearing, certification and rehearing en banc.
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WHETHER THE DECISIEN OFI;HE SECOND DISTRICT
COURT OF APPEALS IN THE INSTANT CASE AFFECTS
EXPRESSLY EFFECTS A CLASS OF CONSTITUTIONAL OR
STATE OFFICERS.

This court has discretion to review decisions of district
courts of appeal that, “expressly affect a class of constitutional
or state officers pursuant to Fla. R. Pro. 8.030(a)2(a) (iii)
(1998) . The opinion of the Second District court of Appeals in the
instant case expressly and directly affects the powers and respon-
sibilities of the state attorney and the judges of the circuit
court in criminal cases. The decision of the district court in the
instant case affects the powers and duties of the state attorney
and the circuit court judges in the application of the Prison Re-
leasee Reoffender Act in all cases ih general and with respect to
functions and powers of these officers with respect to the affect
and function of s. 775.082(8) (d)1lc in particular.

The term “constitutional or state officers” includes state

attorneys, State v, Fitzpatrick, 464 S0.2d 1185 (Fla. 1985), and

judges, Hamilton v. Davis, 427 So.2d 1137 (Fla. 5th DCA 1983).




CONCLUSTON

. Based on the foregoing facts, argument, and citations of au-
thority, Petitioner respectfully requests that this Court grant

review in the instant case.
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
MOTION AND, IF FILED, DETERMINED.

IN THE DISTRICT COURT OF APPEAL
OF FLORIDA
SECOND DISTRICT

STATE OF FLORIDA,
CASE NO. 98-01110 -

)

Appellant, ;

. )
SAMMY COTTON, ;
Appellee, ;

)

Opinion filed December 18, 1998.

Appeal from the Circuit Court for Pinellas
County; Richard A. Luce, Judge.

Robert A. Butterworth, Attorney General,
Tallahassee, and Ronald Napolitano,
Assistant Attorney General, Tampa,
James Marion Moorman, Public Defender, gt ot g o
Bartow, and Frank D.L. Winstead, Assistant

Public Defender, Clearwater, for Appellee.
BLUE, Judge.

The State appeéls the habitual offender sentences imposed on Sammy

Cotton and argues that the trial court erred by failing to impose further enhanced

sentences pursuant to the Prison Releasee Reoffender Act. See § 775.082(8)(a), Fla.



Stat. (1997). The State contends that once the prosecutor decides to seek an

enhanced sentence and establishes that the defendant is qualified under the statute,
the trial court has no discretion and is required to sentence in accordance with the
prison releasee reoffender statute. We conclude the trial court retains sentencing
discretion when the record supports one of the statute's exceptions to the enhanced
sentencing. Because the record supports the trial court's finding that an exception
exists in this case, we affirm,

A defendant who commits, or attempts to commit, one of certain
enumerated felonies within three yéars of being released from a state correctional
facility is a "prison releasee reoffender.” See § 775.082(8)(a)1. The statute provides
for lengthy mandatory sentences for such defendants. Subsection 775.082(8)(d)1 sets
out four circumstances or exceptions which make the mandatory sentence
discretionary. The State argues that the prosecutor, not the trial judge, possesses the
discretion to determine the applicability of the four circumstances. We conclude the
statute does not support the State's interpretation.

Since thé 1997 adoption of the Prison Releasee Reoffender Act, no
reported appellate case has dealt with the issue presented here. We conclude that the
applicability of the exceptions set out in subsection (d) involves a fact-finding function.
We hold that the trial court, not the prosecutor, has the responsibility to determine the
facts and to exercise the discretion permitted by the statute. Historically, fact-finding
and discretion in sentencing have been the prerogative of the trial court. Had the
legislature wished to transfer this exercise of judgment to the office of the state N
attorney, it would have done so in unequivocal terms.

-2-



The record supports the trial court's finding that "the victim does not want

. the offender to receive the mandatory prison sentence and provided a written stateme"ht' ’

to that effect.” Because section 775.082(8)(d) provides this as one of the authorized
exceptions to imposition of the mandatory sentence, we affirm.

Affirmed.

THREADGILL, A.C.J., and CASANUEVA, J., Concur,
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The record supports the trial court's finding that "the victim does not want
the offender to receive the mandatory prison sentence and provided a written statemé'nt‘
to that effect." Because section 775.082(8)(d) provides this as one of the authorized
exceptions to imposition of the mandatory sentence, we affirm.

Affirmed.

THREADGILL, A.C.J., and CASANUEVA, J., Concur.
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- | | THIRD DISTRICT
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SHARON MCKNTGHT, ok
Appellant, *k
va. * CASE NO. 98-898
THE STATE OF FLORIDA, ol LOWER
TRIBUNAL NO. 97-24170
Appellee, ol

Opinion filed February 17,'1999;

An Appeal. from the Cireuit Court for Dade County, Ronald C,
Dresnick, Judqge,

Bennett II. Brummer, Public Defender, and Louis Campbell,
Nssistant Public Defendex, for appellant.

Robert A, Rutterworth, Attorney General, and Wendy Benner-
Leon, Assistant Attorney General, for appellee,

Before FLETCHER, SIHEVIN and 80RONDO, (TWT.

SORONDO, J.

sh;ron McKnight (defendant), appeals from a five yenr sentence
meposed under. the Prison Releasee Reoffender Punishment Act., See
ah, ﬂvuﬁﬁﬂ; Laws of Fla, (codified at § 775.082(8), Fla. Stat,
(1997)).

The daefendant was convicted by a jury and was subrequently




adjudicated qguilty of battery on a law enforcement officer and

criminal mischief. The applicable sentencing guidelines range was
eighteen to thirty months in state prison. The state recquested that
the defendant be sénhenced aaka prison releasee reoffender (DPRR),
pursuant to section 775.082(8). A certified copy of the defendant's
conviction for battery on a law enforcement officer and sentence to
twenty-gix months prison on'September 26, 1995, was introduced into
evidence.

The trial judge stated that because -of the defendant's
paychological problems, he would have sentenced her to the bottom
of the guidelines if he had discretion, Feeling that he was
obligated to do so, however, the judge sentenced the defendant as
a PRR to five years in atate.priaon.

The defendant argues that the prison releasee reoffender
statute 18 facially wunconstitutional for two reapons. First,

hecanse, in har view, it gives the ultimate sentencing decision to
the prosecutor, in violation of the doctrine of separation of
powers, She contendgs that if the state seeks to sentence the
defendant ng A PRR and esatablishes hy a preponderance of the
evidence that she qualifiles, the trial court has no sentancing

Optioné and muat sentence her to the maximum term provided. A

#atatute that wrests sentencing discretion from the court and

removes it to the prosecutor's sphere, the argument goes, violates

the Flovida Constitutlont's separation of powera provision, fSecond,




{

the defendant contends that the statute violates the Due Process

Clause of the Fourteenth Amendment to the United States
Constitution and Article I, section 9 of the Florida Constitution,

"hecauge the means chosen by the'Legislature to achievé its goal of
enhanced punishment: -- namely exdluding the court from the
meﬁtenmiﬂd decision and transferfing that function to the
prosecutor  -- deniens defendants their right to an unbiased
pentencing process, and thgir right to a meaningful opportunity to
be: heard, particularly with regard to whether extenuating

circumsitances exist which would make asentencing under the statute

inappropriate."
The relevant portions of section 775.082(8) read as follows:

(a)1l. "Prison releasee reoffender" means any
defondant: who commits, or attampts to commit:

o, Any felony that involves the use or threat
of physical force or violence againat an
indivicdual;

witlhiin 3 years of being released from a state
correctional  facillty operated by  the
Department of Corrections or a private vendor,

2. Tf the state attorney determines that a
defendant ia n prison releapce rooffender an
defined in subparagraph:1., the atate attorney
may seel to have the court sentence the.
defendant as a prison releasee reoffender,

. Upon proof from the state attorney that
establishes by a preponderance of the evidence
that a defendant 18 a prison releasece
reoffender as defined in thisg section, such
defondant. ie not eligible for sentencing under
the aentencing ¢uidelines and must  he
uentanced as followa:




d. For a felony of the third degree, by a temm
of imprisonment of 5 years.

(d)1. Tt is the intent of the legislature that

offenders previously released from prison who
meet the criteria in paragraph (a) be punished

to the fullest extent of the law and as

provided in this subsection, unless any of the

following circumstances exist:

a. The prosecuting attorney does not have
mufficient evidence to prove the highest
charge avallable;

bh. The restimony of a material witness cannot
be obtained;

¢. The victim does not want the offender to
receive the mandatory sentence and provides a
written statement to that effect; or

d. Other extenuating c¢lrcumstances exist which
preclude the just prosecution of the offender.

Thg statute further provides that nn?one sentenced under itns
provisions must serve 100% of the sentence imposed by the court.
Bee § 775.082(8) (b), Fla, Stat,

We hngﬁn our analynin by noting our agreement with the trial
court. that. the provisions of the statute are mandatory and that
vhere, as here, the state decides to seek enhanced sentencing and
proves by a preponderance of the evidence that the defendant e a
PRR, the trial judge mmsgt iﬁpose the sentence set forth in
subgection ()2, We reach this conelusion not only from a plain
reading of the statute but also from our review of its legislative

hiotoxy.

The Florida Scenate Committee on Criminal Justice, Committee
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Substitute for Senate Bill 2362 (1997) Staff Analysis 6 (Apr, 10,

1997), Section ITT, "Effect of Proposed Changes" states:

(Emphagi g

Upon proof from the state attorney that
establishes by a preponderance of the evidence
that a defendant ig a prison releasee
reoffender, the defendant is not eligible for
sentencing under the guidelines and must be

~aentenced as follows:

- for a life felony, life
imprisonment.,

- for a first degree felony, a
30-year term of impyisonment,

- for a second degree felony, a
1h-year term of imprisonment.

- for a third degree felony, a 5-
year term of imprisonment.

Lssentially, then, the mandatory minimum is
the maximum statutory penalty under s,
775.082, F.S. These provisions require the
court to impose the mandatory minimum term 4f
the ntate attorney pursues sentencing under
these provisions and meats the hurden of proof
for establishing that the defendant ims 'a
prison releasee reoffender.

in original). The analysis goes on to say:

A distinction: between the prison releasgee
provimion and the current habitualization
provisions im that, when the state attorney
doern pursue sentencing of the defendant as a
prison releasee reoffender and proves that the
defendant: is o prison releasee reoffender, the
court: mugt impose the appropriate mandatory
minimm term of imprisonment,

Td, (Emphasis added) .

hdditionally, the House Committee On Criminal

Appropriationn, Committee Subastitute for House Bi11l 1371

Juatice

(1997)




Nill Rewearch ghd Economlc Impact Statement 11 (Apri) 2, 1997),}

clarifies the diatinction‘ between the PRR and the "habitual

offender" in a manner consistent with our interpretation:

While "habitual offenders" committing new ., .
. felonies within five years would fall within
the scope of the habitual offender statute,
~ this bill is distinguishable from the habitual
of fender statute in lts certainty of
punishment, and its wmandatory nature. The
habhitual offender statute basically doubles
the statutory maximum periods of incarceration
under s, 775,082 as a potential maximum
asentence for the offender. On the other hand,
the minimum mandatory prison terms are lower
under the habltual wviolent felony ‘offender
statute, than those provided undex the bill,
In addition, a court may decline to impose a
habitual or  habiltual violent offender

sonteance.

{Emphasis added). Accordingly, it is absolutely ¢lear that the
st.atute in quention provides no room for anyehing other than the
indicated penaltiea when the state seeks punishment under the
statute and aucceasfully carries ita burden of proof.

It is equally clear that subsection (d) of the statute is
intended to provide the prosecution an opportunity to plea bargain
cases Iinvolving PRRa, bhut only where one of the enumerated
clreumstances exipt., The Senate Staff Analysis states:

The ¢85 provides leginlative intent to prohibit

plea bargaining in prison releasee reoffender
cases, unless; there 18 insufficient evidence;

! a mwaterjial witness's testimony cannot be

obtained; the wvictim provides a written

' House Nill 1371 (1997) wams substituted for Senate Rill 2362
(1997) on April 230, 1997,



objection to such sentencing; or there are
extenuating  circumstances precluding
progecution,

Fla. %. Comm. on Crim. Just,, €8 for 8B 2362 (1997) Staff Analyais

7 (Apr.'lo, 1997) . The defendant cites, and we acknowledge, the

Second District Court of Appeal's decision in State v. Cotton, 24
Fla. L. Wéekly nia (Fla. 2d NDCA neé. 18, 1998), holding that the
"applicability of the exceptiona met out in subsection (d) involves
a fact-finding function," and "that the trial court, not the
progecutor, has the responsibility to determine the facts and to
exercige the discretion permitted hy the atatﬁﬁa." We respectfully
disagres with our sisﬁer court and decline the defendant's
invitation to follow its decision. We do this for two reasons.
First, our analysis above clearly.establishes that the sentencing
provigions of ﬁhe statute are mandatory where the gtate c@mplies
with the statute's provisions. Second, it is, in our judgment,
absurd to conclude that in a case where the defendant has been
tried and found guilty by a jury - as in this case - tha trial
judge would be free to embark on a fact-finding mission at tiﬁa of
pentencing to determine whether, "the prosecuting attorney does not
ane.mufficient cvidence to prove the highest charge avallablae."
§775.0082(8) (A)1.a, Had that heen the c¢ase it woﬁld haﬁn been the
duty of the trial fjudge to grant the defendant's motion for
judgment. of acquittal at the éonclusion of the state's case,

Tiikewine, judicial findings regaxding whether "the testimony of a




materinl witness cannot be obtained," naction 775,062 (8) (d)1.,h, or

whether "other extenuating circumstances which preclude the just

prosecution of the case," section 775.082(8) (d)1.d, exist, would

also be inabprépriate. fn the fofmer instance all material
witnesses would have testified 80 there would be no fact-finding to
do, and the latter isg c¢learly a question for the state's attorney
and not for the judge. The only excaption in subsection (d) which
could arguably be subject to some kind of fact-finding by the court
wénld be 775.062(8) (d)l.c, "the victim doesn not. want. the offender
to receive the mandatory prison sentence and provides a written
statement. t:0 that effect," This subsection, however, must bhe read
in pari materia with the othex excaptions listed, all of which ave
clearly addressed to the state. | |

We turn now to the defendant's constitutional challenges to
the statute and begin our analysis by recognizing that courts are
bound to resolve all. doubts din favor of a statute's
constitutionality, "provided the satatute may be given a fainx
conatruction that dia consistent with the federal and state

comatitutions as well as with the legislative intent." State v.

Stadler, 630 So, 24 1072, 1076 (Fla, 1994) (quoting State v, Elder,

382 So. 24 687, 690 (Fla., 21980)). ndditienally, "[w]lhenever
ﬁposmiblc, a statute nhould he conastrued so as not to conflict with

the constitution.* Firestone v. News-DPress Publ'a_Co,._Inc., 538

So. 24 157, A459-60 (Fla. 1989). The defendant first cﬁallenges the




ptatute an violating the aseparation of powers doctrine established

by Article II, section 3 of the Florida Constitution, She argques

that under the atatute, the decision to sentence as a PRR is given

'
l

L]

to the state rather than Ehé court. We diaagree; As discussed
above, the Legislature has prescribed that the sentencing
prbvisionh off the ptatute are mandétory where the state complies
with its proviegions.? The btatu;e clearly provides that the state

"may" seek to have the court sentence the defendant as a PRR., A

prosecutor's decicion to sgeek enhanced penglties under section
775.082(8) (or pursuant to any of the prﬁviaions of gection
775.004), 1s not a sentencing decislon. Rather, 1t is a decision in
the nature of a charging decision, which is solely within the

diacretion of the executive or state attorney. ggg Younea v, State,

699 So. 2d 624, 626 (Fla. 1997); State v, Bloom, 497 So. 2d 2, 23

(Fla. 1986) (n court cannot decide whether the state can seek the

death penalty); Cleveland v, State, 417 So. 2d 653, 654 (Fla.

19082) ("state attorney has complete discretion in making decision to
charge and prosecute")., In Younqg, the Supreme Court held that only
the state attorney may initiate habltual offender proceedings

against an eligible defendant. 699 So, 24 at 627, "To permit a

* Tt ip well settled that the Legislature has the exclusive
power Lo determine penalties for crimes and may limit sentencing
options or provide for mandatory sentencing. See Wilson v, State,
225 So. 2d 321, 323 (Fla. 1969), reveraed.on_othex axounds, 403
U.5. 947 (1971); mee_also State v, Coban, 520 So. 24 40, 41 (Fla.
1980) ; Dorminay v, State, 314 So. 2d 134, 136 (Fla. 1975).

s ona
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court to initiate proceedings for enhanced punishment against a

. !

defendant would blur the lines between the prosecution and the

independent. role of the court as a fair and unbiased adjudicator
and referee of the disputes'betwean the pafties.“ Id. at 626.

. Section 775.0082(8) gives the state a vehicle to obtain the
vltimate end of a pentence to the statutery maximum term for a
qualified offender. Although this provides a new means to obtain a

longer rentonce, the state ham always had discretion in charging
that directly affects the range of potential penalties available to
the sentencing court (e.g., charging first degree murder, which
mandates death or life imprisonment, »ather than a leaser degree of
murder or manslaughter, which would allow imposition of a
. guidelines  nentence), Accordingly, meation 775,002 (0) oaffords
prosecutors a power that is no greater than that traditionally

exerclaed in the charging decision.

Although we realize that neither the conclugions of other
states nor of the federal ¢ourts are binding on our analysis of the
separat.jon of powers challenge here, we look to other jurisdictions
for qguidance.’ The ntatutes most analogous to section 775.0082(8)
are the so-called "three~ntriké“ statutes, which mandate that
qualified recidivist felons receive 1life sentences once the

;’!

' The separation of powers doctrine embodied in the Federal

Congtitution is not binding on the states under the Fourteenth

. Amendment. See Whalen v. United States, 445 U.S. 684, 689 n.4
(1980) (citing Dryer v. Tllinois, 187 U.8. 71, 84 (1902)).
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government.  files an information (or indictment) charging the
predicate offenses and proves the existence of the same. Another
federal law, 21 U,8.C., § 851, allows a prosecutor to seek an

enhanced sentence by Cﬁarging and proving that a defendant who

possesses cocaine with intent to distribute has a prior drug

corivichbion, In United States v, Cespedes, 151 F.3d 1329 (11th Cix.

19988), qert. denied, U.8, , 67 U.S.L.W. 3436 {(Jan, 11,

1999), the defendant argued that 21 U.8.C, § 051 afforded
prosecutors unhridled digaretion to fix the statutory sentence, a
legislative power. The Eleventh Circuit foﬁnﬂ that the statute
conferred upon  prosecutors  "a  power no  greater than that
traditionally exercimsed by the executive branch in the charging

decislion." Id, at 1333. The court noted that the Supreme Court had

analogized similarly:

Insofar as prosecutors, as a practical matter,
may be ahle to determine whether a particular
defendant: will bhe subject to the enhanced
statutory maximum, any such discretion would
be similar to the discretion a prosecutor
exeracises when he decides what, if any,
charges to bring against a criminal suspect,
Such digeretion ig an integral feature of the
criminal justice system, and is appropriate,
so long as it is not bhasmed upon improper
factors,

Id, (eoting United States v, TLaNonte, 520 U.S. 751 (1997)). Other

federal courts analyzing the three-strikes statute, 18 U.8.C. §

3359 (c) (1), have similarly found no violation of separation of

powers  through  the exercaine of prosecurorial discretlon in




determining which defendants face the mandatory life sentence by

. virtue of their authority to file (o not to file) an information

charging prior offenses. Sae "!}“;‘ ed. States v. Wickg, 132 1F.3d 383,
389 (7th cCir. 1997) (analyzing separation of powers in terms of

prosecutor's discretion), cert, denied, U.S. , 118 S8.Ct.,

wd

1546, 140 L.Bd.2d 694 (1998); United States v, Rasco, 123 F.ad 222,

226 (5th Civ. 1997) ("The power to fix sentences rests ultimately
with the legislative, not the judicial, branch of government and
thus the mandm:'ory nature of the punishment ‘pet forth in § 3559

does not violate the separation of powersa"), cert, denied, U.s.

(118 3.Ct. 060, 139 L.Ed.2d 765 (1998); United States v,

Wﬁﬁhinm;f_'ml, 109 F.3d 335 (7th Cir.) ("The prosecutor's power to
. pursue an enhancement uncier § 3559(0) (1) iB no more problematic
than the power to choose between offenses with different maximum
sentences. Section 3559 (e) (1) does not specify a mandatory sentence
for a arime; it sets a minimum sentence for a combination of a
serions ovime and a repeat violent offendexr. . . . 'Congress has

the power to define oriminal punishments without giving the ecourts

any sentencing digeretion.'"), cert. denied, o u.s, , 118
S.Ct. 134, 139 L.RA.2d4 82 (1997); pee_alsgo State v, Manugaier, 921

P.2d 473, 480-81 (Wash. 1996) (en bane) (state "three strikes law"
Mid not violate separation of powars as fixing penalties for
criwminal offenscs ig a legislative, not a judicial function, and

. atatute did no wore than vest the prosecutor with the power to




charge a person with the status of being a "persistent offender"),

gert. denied,  U.8. __, 117 S.Ct. 1663, 137 L.Ed.2d 709 (1997);

dtate v, lLindsey, 554 N.W,2d 215, 221-23 (Wis. Ct. App.) (mandatory
"thfeéwstrikem" sentencing was required under the déctrina'-of
reparation of powers where legislature prescribed such sentences;
diécretioﬁ of whether and how to ;harge vests solely with the

district attorney; judiciary had no inherent power to absolutely

determine the nature of punishment), review denied, 585 N.W.2d 816

(Wis. 1996) .
Gimilarly, the I1linois habitual offender statute raquirns n
trial court to sentence a defendant found to be an habitual

criminal to natural life imprilsonment. In People v. Withers, 450

N.®.2d 1323 (11l. App. Ct., 1983), cgert. denied, 465 1.5, 1052
(1984) , the defendant contended that this was uﬁconatitutional
becausie 1. gave the prosecutor unbridled diseretion in deciding
whether or not to seek the imposition of a life sentence in any
given case, aa the statute provided that the prosecutor "may" file
a statement gsetting forth a prior conviction for an enumerated
offennse. The court rejected the separation of bOWers arqument:,
obgerving thal "the otate's attorney hos lenyﬂ enjoyerd wide
discrotion, including the decision whether ‘to initiate any
progsecution at all, to choose which of several charges shall be
brought, and to wmanage litigation." Id, at 1331, nased on our

analysis, we conclude that: section 775.082(8) does not vioclate the




neparation of powerﬁ provision of the Florida Conétitution.

Next, the defendant claims that the statute violates the Due
Process (Clauae of the Fourteehth Amendment: of the Constitution of
the United Staten and Article I; pection 9 of the Floriaa
Constitution hecause the means chosen by the Legislature to achieve
ita goal of enhanced punishment excludes the court from the
sentencing decision and thereby denies the défendant a meaningful
opportunity to he heard., We reject this argument for two reasons.
rirst, the decision to senténce the defendant as a PRR is
exclusively within the discretion of the sentencing judge. The
defendant is free to challenge the state's evidence on the isasue of
whether he or she qualifies as a PRR and is free to present. his or
her own evidence to rebut the s&ate's allegations. Fufther, éhe
defendant retains the right to present argument to the court in an
effort to persuade the judge that the state has failed to prove by
a preponderance of the evidence that he or she qualifies as a PRR.
Second, this statute hears a rational relationahip to the
leginlative objectives of discouraging recidivism in criminal
of fonders and  enhanedng  the pundshment of those who  reoffond,

thereby cowporting with the requirements of due process. See Hale

Ve Stabe, 630 So. 2d 521 (Fla. 1993); Tillman v, 9kate, 609 So. 2d

A
©1295 (Fla. 1992); Rogs_v. State, 601 So. 2d 1190 (Fla. 1992); Eutsy

v.o_State, 303 So. 24 219 (Fla, 1980).

For the reasons set forth herein the defendoant's sentence is
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