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STATEMENT REGARDING ORAL ARGUMENT

The Respondent respectfully requests oral argunent because of
The Florida Bar’s continuing allegations that the Respondent is

causing harmto society, even to this day.
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STATEMENT OF THE CASE AND OF THE FACTS

In or about March 1, 1999, a seventeen (17) Count Conpl aint
was served upon Edward Kl ein, Respondent, by The Fl orida Bar.

Respondent, Edward Klein, is and at all tinmes nmentioned was a
menber of The Florida Bar and subject to the disciplinary rules of
The Fl ori da Bar.

Respondent is 92 years old and retired.

On or about March 15, 1997, one Mark Menzano, who resides at
9705 N.W 67" Street, Tamarac, Florida, filed a Conplaint with The
Fl ori da Bar agai nst the Respondent claimng that the Respondent

sent him a threatening letter which he stated intentionally

m sstated existing | aw

The di spute between Menzano and the Respondent invol ved the
interpretation of deed restrictions which were recorded in 1973,
but which have beconme the subject of recent state, federal and
bankruptcy court litigation.

I n support of his charges, Menzano provided The Florida Bar
with a State Court opinion. |In responding to the Conplaint, this
Respondent provided The Florida Bar with federal |aw that he

bel i eved supported his position.



The Fl orida Bar responded that the applicable and enforceabl e

interpretation of the subject deed restrictions nust be deci ded by

the Courts and not by The Florida Bar.

The litigation referred to The Florida Bar by Menzano was
commenced on or about April 12, 1994 by John Lewi s and Peter Martin
agai nst Westwood Honeowners Association asserting that the
Decl aration of Restrictions and By-laws of Wstwood Honeowners
Associ ation viol ated federal |aw.

This action was filed in Federal District Court and styled

John L. Lewis and Peter C. Martin v. Wstwod Community Two

Association, Inc., Case No. 94-6318-ClV Ungar o- Benages.

On Septenber 26, 1995, Lewis and Martin were granted parti al
summary judgnment as to liability and on October 25, 1995 the

federal court via Oder of Carification stated that the origi nal

version of paragraph 6 of the Declaration of Restrictions is still

effective.

Article 6 of the original version of paragraph 6 gives
West wood Honeowner s Associ ati on power to excl ude chil dren under the
age of 16 fromresiding in the Westwood comunity.

The Florida Bar and the Referee have illegally and contrary to

| aw t aken a position that the Federal Court order dated Cctober 25,
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1998 is null and voi d and have accused t he Respondent of violating
State Court orders and Florida Bar Rul es and have asked The Fl ori da
Suprene Court to disbar Respondent.

SUMMARY OF ARGUMENT

The Florida Suprene Court has ruled that:

Disciplinary actions while not fully crimnal
in character, are penal proceedings, and
therefore the clear and convincing evidence
necessary to sustain a referee's finding of
guilty is nore than the nmere preponderance of
the evidence sufficient for a civil action,
al t hough not as stringent a standard as that
required in crimnal cases. The Florida Bar
v. Quick, 1973, 279 So.2d 4.

Al though disciplinary proceeding against
attorney is not crimnal trial and therefore
guant um of proof necessary to di sbar need not
be beyond and to exclusion of reasonable
doubt, quantum of proof suggested by nere
preponderance of the evidence, as is case in
ordinary civil proceedings, does not satisfy
requi renents of such proceedi ngs. The Florida
Bar v. Rayman, 1970, 238 So.2d 594

On page 11 Section Il of the Referee's report, he states:

The actions Klein have taken not only have
saddled this Community with |arge nonetary
judgnent, but the threats and tactics used
included CGvil and Crimnal actions that
caused harmto everyone who opposed Kl ein.
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The Florida Bar at the re-hearing before the Referee on

Decenber 8, 1999 stated and admtted that Kl ein had nothing to do

with the judgnent agai nst Westwood Community Two Associ ation, |nc.

Additionally, the Referee stated in Section II1:

...the public at l|arge, has been the victim of
this serious m sconduct by a Florida | awer.

This issue was not addressed at the hearing and accordingly
t hi s Respondent could not respond. No proof was submtted by The
Florida Bar how the public was a victim of Respondent’s all eged
m sconduct .

Attacked to the Referee’s Report is a recommendation fromthe
Referee for an energency tenporary sanction and in paragraph 6 of
the Report he states:

6. It is ny opinion that the public interest
in this case demands that the public be
protected fromharm therefore di sbarnent
is the only renedy that can be fashioned,

to prevent the <continuing harm to
i nnocent parties and the community.

There was no evidence presented at the hearing before the Referee

on this issue and accordingly this Respondent could not respond to
the charge that he be disbarred to protect the public from his

ability to cause harmto the public and prevent continuing harmto
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i nnocent parties and the community.
Paragraph 1 of the Referee’'s Report states:

1. This Referee has this day forward to the
Suprene Court of the State of Florida ny
Report of Referee concluding that the
Respondent, Edward Klein, be disbarred
from the Florida Bar after having been
found guilty of sixteen out seventeen
Counts of the Florida Bar’s Conpliant.
The Florida Bar has presented a
conpel i ng case of attorney m sconduct by
the clear and convincing evidence
presented to this Referee. Not only is
the m sconduct eqreqgious, but it is on
going, even to the present. (Enphasi s
added) .

This Respondent submits that the last sentence in this
paragraph is nere conjecture on the part of the Referee.

No proof or testinony of the allegations was submtted at the
heari ng before the Referee by The Fl ori da Bar.

Paragraph 2 of the Referee’s recommendati ons st ates:

2. The Florida Bar has alleged and | have
found, by the <clear and convincing
evidence that Edward Klein (Klein) has
engaged in massive conflicts of interest
and m srepresentations to vari ous
tribunals of this State and to his
clients and others. He has wused the
Judicial systemin a retributive manner.
Menbers of the public and nenbers of the
Home Omers Association have been
i npacted by his designs and contrivances.

13-



The evidence is clear and convincing in
this case.

These are serious charges and allegations of the type of

m sconduct

requiring proof by clear and convincing evidence.

Thi s Respondent submts that The Florida Bar has failed in all

of the cat

(A)

(B)

(O

(D

egories as follows:

Massive conflicts of interest: The Florida Bar, at the
hearing, did not address this issue or offer proof of
this allegation.

M srepresentations to various tribunals of this State:
The Florida Bar has failed to identify the various
tribunals or the alleged representations to this
tribunal s.

M srepresentations to his clients and others: The
Florida Bar did not address this issue at the hearing or
identify the others.

Use of the judicial systemin a retributive manner: The
Respondent filed <crimnal charges against certain
individuals as a private citizen, not as an attorney.

Paragraph 3 of the Referee’'s recommendati ons st ates:

3. It is my conclusion, that Klein truly
does not appreciate the ramfications of
his m sconduct and that his continued
representation of hinself, the Hone
Omers Associ ation and ot hers, in defense
of lawsuits against fornmer Director’s of
t he Home Omers Association and others is
an on going conflict of interest. This
affects not only these nenbers, but the
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operation of the Honme Owers Associ ation
and all of the honme owners of own real
property in this subdivision.

Thi s Respondent submts that on the all eged on going conflict
of interest this attorney conplied with Rule 4-1.7 B1 and 2 and
advi sed and gave docunentation to the Referee and The Fl ori da Bar
accordingly.

Paragraph 4 of the recomendati ons states:

4. My conclusion based on the clear and
convincing evidence, is that Klein's
intermeddling in the Bankruptcy cases,
continues to cause npbnetary danages to
the residence of Wstwood. West wood
ultimately nust bear the financial burden
of a 1.2 mllion dollar danage award
entered agai nst the Community because of
Klein s actions.

On this issue The Florida Bar and the Respondent are in total
agreement .

At the rehearing held on Decenber 1, 1998 The Florida Bar
admtted that this Respondent was not involved with the judgnment
obt ai ned by the debtor corporation’s creditors.

A transcript of the testinony has been furnished to the

Ref eree and the Florida Suprene Court.

On page 8, line 14 is a statenent from M. Tynan:
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The Bar does not agree and the record does support, that M.
Kl ein was not involved in the final hearing of danmages agai nst
t he Associ ati on.

It is apparent that The Florida Bar and the Referee are
ignorant of Respondent’s responsibilities and power in the
litigation in state, federal and bankruptcy courts.

First and forenost, this Respondent never had the ability to

enforce age restrictions.

The only entity with the power to enforce valid age
restrictions is the Board of Directors of Wstwood Community Two
Associ ation, Inc.

The Florida Bar and the Referee seem to be unaware or are
i gnorant of the fact that Westwood Community Two Associ ation, |Inc.

has been in bankruptcy for the past 2 % years and the only entity

in charge is the trustee in bankruptcy. There is no Board of

Directors or attorney for any Board of Directors.

THE PETITION FOR EMERGENCY SUSPENSION AND DISBARMENT WAS NOT

CALLED FOR UNDER THE CIRCUMSTANCES OF THIS CASE
Al litigation against Wstwood Community Two Associ ation
Inc., debtor in bankruptcy court, has been concl uded.

The three creditors who have filed proof of clainms have been
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awar ded judgnents in the appropriate anount of 1.2 mllion dollars.
No appeal s have el apsed and the tine to appeal has el apsed.
Accordingly, The Florida Bar’'s petition or energency
suspensi on of Respondent because he woul d be in a position to cause
great public harm has no nerit.

The Florida Bar has admtted that this Respondent had not hi ng

to do or was involved in the final judgnent agai nst the bankrupt

cor por ation.

No client was put at risk and no client funds were put at
risk. Al 16 counts were for alleged m nor offenses, all of which

were not proved at the hearing before the Referee.

COUNT I

RESPONDENT’S RESPONSE TO REFEREE’S REPORT DATED

NOVEMBER 4, 1998

The Respondent testified that the devel oper of the Associ ation
was out of business. The Bar agreed.

The Respondent admtted that he did not obtain the consent of
the institutional |enders holding a first nortgage in the Wstwood

Subdi vi si on.
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The Board of Directors were advi sed by the Respondent that the
failure to conply with this itemcould disqualify the Association
as housing for ol der persons.

This item was debated, pro and con, and finally the Board
di sagreed with Respondent’s advice and directed Respondent to
qualify the Association as housing for older persons w thout the
approval of the institutional |enders.

Respondent further testified that it was his belief when
Congress passed the 1988 Fair Housing Act, its intent was to
supersede all recorded deed restrictions I n homeowner s
associ ati ons.

The Referee has failed to credit Respondent with the benefit
of Bar Rule 4-2, 4-3.1 which states:

A lawer shall not bring or defend a
proceedi ng or assert or controvert an issue
and therein, unless there is a basis for doing
so that is not frivolous, which includes a
good faith arqgunent for an___ extension

nodi fication or reversal of existing |aw
(Enphasi s added).

This attorney was of the opinion that the Federal Housing Act
superseded all recorded deed restrictions.

This attorney’s opinion was correct. Congress has since
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nodi fied existing | aw whi ch provi ded procedures to alter or nodify
recorded deed restrictions.
Count | <calls for sanctions because Respondent has not
foll owed federal procedure in a federal case.
Thi s Respondent questions if The Florida Bar has jurisdiction
to sanction himfor
failure to follow federal procedure in a civil case.
Rule 4-3.1 states:
A lawer shall not bring or defend a
proceedi ng, or assert or controvert an issue
therein, unless there is a basis for doing so
that is not frivolous, which includes a good
faith argunment for an extension, nodification,
or reversal of existing |aw.
Amended July 23, 1992, effective Jan. 1, 1993
(605 So.2d 252).
Comrent
The advocate has a duty to use | egal procedure
for the fullest benefit of the client’s cause,

but also a duty not to abuse | egal procedure.
The law, both procedural and substantive,

establishes the Ilimts wthin which an
advocate may proceed. However, the lawis not
al ways cl ear and never IS static.

Accordingly, in determning the proper scope
of advocacy, account nust be taken of the
law s anbiguities and potential for change.

The filing of an action or defense or simlar

action taken for a client is not frivolous
merely because the facts have not been fully
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substanti ated or because the | awyer expects to
develop vital evidence only by discovery.
Such action is not frivolous even though the
| awyer believes that the client’s position
ultimately will not prevail.

COUNTS II AND IIT

THE REFEREE’S FINDINGS WERE NOT SUPPORTED OR PROVED BY TESTIMONY

OR EXHIBITS AT THE HEARING

The Referee’s findings were not supported or proved by

testinmony or exhibits at the hearing, as follows:

A

The Respondent did not |ist the house for sale. The
Bresnick’s placed the house for sale with a real estate
br oker .

The Respondent did not prepare or negotiate any contract
for sale of the house.

The Respondent did not prepare or inset any clause in the
contract.

The Respondent was not retained by the Bresnicks to find
a buyer for the house.

Paul a Gaj ewski, who testified at the hearing, stated that
t hi s Respondent had nothing to do with the preparation of
the contract of sale. See TFBE 54, 55, 56, 57, 58, 59,
60, 61, 62, 63, 64, 65, 71

The contract of sale of the Bresnick house was prepared by
Tenance Realty, Inc. and Fay G Bresnick
Thi s Respondent’ s nane does not appear in the contract. The

Respondent never entered into or negotiated or amended a contract
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for the purchase and sale of the Bresnick house |ocated at 9805
Nw 67" Court, Tamarac, FL 33321. Gajewski apparently entered
into a contract prepared by a real estate broker and appeared
bef ore t he West wood Conmuni ty Two Associ ation’s screening conmmttee
for approval of the contract for the purchase of the Bresnick hone.
The screening committee wthheld approval because of age
restrictions that the Association was enforcing in 1994. Thi s
Respondent was not a nenber of the screening commttee. He was not
a board nenber, only the attorney for the board during the year
1994. The Bresnick estate beneficiaries who retained the
Respondent to represent the estate at the sale of the house were
informed by the Respondent of the age restriction and that any
potential buyer would require approval from the screening
commttee. Gajewski conplained to the Broward County Human Ri ghts
Comm ssion and after a full and conpl ete hearing and i nvesti gati on,
her case was dismssed. There was no conflict of interest. Their
interests were not adverse in this matter. Respondent was the
attorney for the Bresnick estate and attorney for the honeowner’s
associ ati on. Their interests were simlar, not adverse. The
Respondent coul d not represent the Bresnick estate at the cl osing

unl ess the screening commttee had approved the sale. Gaj ewski was
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not at any time Respondent’s client.
COUNT IV
Adm ni strative Order No. 11-88-A-1, paragraph 2 states:

2. Whenever a suit is termnated by entry of a
notice of voluntary dismssal, or is
di sm ssed by a judge for | ack of prosecution
or is dismssed without prejudice for any
reason, and the sanme suit is refiled w thout
a substantial change in issues or parties,
counsel shall forthwith notify the judge to
whom the original suit was assigned, the

ori gi nal judge shall then enter an
appropriate order transferring the case back
to the division of the original judge. 1In

such instance, the original judge shall not
transfer a case to the assigning judge in
lieu thereof.

The suit before Judge Moriarty was never dism ssed,
voluntarily or otherwise. Admnistrative Order |1-88-A-1 does not
apply.

The case before Judge Me involved different parties and
di fferent issues.

The issues in the case before Judge Mie in State court was
for conspiracy, intentional interference with an advantaged
busi ness rel ationship and violation of plaintiffs’ civil rights.

The i ssue in Judge Moriarty’s court was the validity of the

State’s Fair Housing Law
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COUNT V

REFEREE’S REPORT

The Referee’s Report states:

1. On or about GCctober 12, 1995, a sumary
judgnment in the Lewis and Martin State court
lawsuit [Case Nunber 94-4248(18)] was entered
agai nst Westwood. On or about March 22, 1996,
Klein filed a Mdtion to Stay. At the tinme
that Klein filed the Motion to Stay, there was
nothing to stay as there was nothing Lewi s and
Martin, the prevailing party, could execute
upon as there was no final order (at that
time) entered in the Lewws and Martin State
court lawsuit. Klein filed a frivolous
not i on.

At the hearing, Respondent submtted a Cost Judgnent in the
amount of $2,870.48 dated Novenber 15, 1995.
The Florida Bar did not respond. According, this Count should
be dism ssed. (Cost Judgnent attached hereto).
COUNT VII
Plaintiff’s attorney in the Lewws and Martin |awsuit served
Respondent with production of docunents. The Respondent produced

all of the docunents with the exception of the bank statenents that

he did not have in his file. He called the treasurer of the
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Association, Ruth Fleischer, to produce the two mssing bank
statenents. She stated that she would order them fromthe bank

She ordered them fromthe bank, gave themto Respondent, who
then gave themto plaintiff’s attorney.

Ms. Fleischer’s deposition was held at The Florida Bar’s
of fice on August 5, 1999. See tab 101 of the Bar’'s exhibit list.

The Respondent had no intent to wthhold the two bank
statenments. See The Florida Bar v. Craner, 643 So.2d 1069, which
stated in order to find that an attorney acted with dishonesty,
m srepresentation, deceit or fraud the necessary el enent of intent
must be proven by clear and convi nci ng evi dence.

There was no intent by Respondent to hold back production of
docunents. He could not produce docunents that he did not have.
See Exhibit R 101 Deposition of Ruth Fl ei scher, Treasurer, in which
she stated that Respondent ordered the records from her and that
she ordered them fromthe bank. Pages 26, 27, 28.

COUNT VIII

THE FLORIDA BAR AND THE REFEREE HAVE ILLEGALLY TAKEN A POSITION

ON THE VALIDITY OF THE ORDER OF CLARIFICATION

The validity of the Order of Carification nust be decided by

the courts, not by The Florida Bar.
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The Menzano lawsuit for alleged violation of a Federal Order
was brought in State Court. The Fair Housing Act permts a
conplainant to file in either State or Federal Court.

Respondent filed suit at the request of the Board of
Di rectors.

The Order of Carification did provide the Respondent wth
authority to file the Conplaint in either Federal or State Courts.
See 42 U.S.C. 3613, which states:

An aggrieved person may commence a civil
action in a United States District Court or
State Court not later than two years after the
occurrence or the termnation of an alleged
di scrim nati on housing practice.

Comment under Rule 4-8.4 — A lawer may refuse to conply with
an obligation inposed by |law under a good faith belief that no
valid obligation exists.

The provisions of Rule 4-12(d) concerning a good faith
challenge to the validity, scope, neaning or appreciation of the
| aw apply to challengers of l|legal regulation of the practice of
I aw.

The above two paragraphs should be reviewed in conjunction

with the United States Suprene Court decision in Nash v. Florida
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| ndustrial Comm ssion, 389 U S. 235, which holds that where upon

the sane set of a facts a State and Federal court decision differ,
t he Federal court decision prevails.
COUNT IX

It is clear that the findings of this Referee that the

undersi gned was in contenpt for acting without authority fromhis

client was erroneous.

On April 1, 1997, the Circuit Court of the 17" Judi ci al
Circuit in and for Broward County, by the Honorable W Herbert
Moriarty, entered an Order of G vil Contenpt agai nst Edward Kl ein.

First, it should be noted that in The Florida Bar v. Garl and,

20 FLW S119, 1995 Fla.S. Ct. 6013-1, the Florida Suprene Court

states as foll ows:

The Florida Bar 3-4.4 provides that “..nor
shall the findings, judgnent, or decree of any
court in_ civil proceedings necessarily be
bi ndi ng in di sciplinary proceedi ngs.”
Di sciplinary proceedings are not concerned
wth the i ssues addressed in crimnal or civil
proceedi ngs. Rather, disciplinary proceedi ngs
are concerned wth violations of ethical
responsibilities inposed on an attorney as a
menber of The Florida Bar. Fl orida Bar V.
Swi ckle, 589 So.2d 901 [16 FLW S727, 1991
Fla. SCt 4741], 905 (Fla. 1991).

Thus, the findings set forth in the Order of C vil Contenpt
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Agai nst Edward Kl ei n are not necessarily binding on The Fl ori da Bar
inthis case. In the said Order of Cvil Contenpt Against Edward
Kl ein, Judge Mrriarty stated:

.lt is the opinion of this Court that Edward

Klein acted w thout authority fromhis client

and is therefore personally liable for the

cont enpt uous acti ons.

The finding was based upon the statenent of Dan Powers, a
menber of the Board of Directors of Wstwod Conmunity Two
Associ ation, Inc. The undersigned attorney was given no notice
that M. Powers would be testifying at the hearing, nor was he
advised what M. Powers would be testifying to. In fact, M.
Powers’ testinony is in direct contravention to his April 29, 1997
sworn Affidavit, a copy of which is attached hereto.

After the hearing, the undersigned attorney obtained sworn
Affidavits from the four (4) other nenbers of the Board of
Directors of Westwood Conmunity Two Association, Inc. Al of these
Affidavits state in pertinent part:

The Board of Wstwod Conmunity Two, Inc.
aut horized and directed its attorney, Edward
Klein, to conmence an action against Mark and
Li nda Menzano, his wife, which was served and

filed on or about February 21, 1997 under Case
No. 97-02818.
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The Affidavits also stated that the Board was authorized to
issue a check to the undersigned for the filing and service of
process fees in the case. See Affidavits of Daniel Powers, Bernard
winter, Betty Ravitch, Wnifred Ostrum Ruth Fleischer and Edward
Klein, TFK Exhibit L 76, 77, 78, 79, 80.

In the Order of Cvil Contenpt Agai nst Edward Kl ei n, the Court
further stated that:

Even if he [Edward Klein] had authority,
however, he 1is still responsible for his
actions since, as an officer of the court, he
is sworn to uphold the laws of this State and
abide by the lawful orders of the courts of
this State. By his own admssion he
acknowl edges that wunder the laws of this
State, the Association cannot enforce the “16
and ol der” age restriction.

However, this finding ignores the provision in the Federa
Fair Housing Act which allows a litigant to file suit in either
Federal or State court under the Federal Fair Housing Act. The
laws of the State of Florida are not what Westwood Community Two
Association, Inc. sought to enforce in its action against Mark and
Li nda Menzano; rather, it was the provisions of the Federal Fair

Housi ng Act and the Order of Clarification that was being attenpted

to be enforced. Therefore, the Court’s finding that the
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undersigned failed to uphold the aws of the State is incorrect as
the wundersigned was not challenging any law of the State of

Florida, but rather was seeking, in good faith and based upon his

prof essional judgnent, to enforce the provisions of a Federal |aw

whi ch specifically provided that its enforcenent coul d be sought in
State court.

COUNT X
THE APPLICABLE AND ENFORCEABLE INTERPRETATION OF THE SUBJECT DEED

RESTRICTIONS MUST BE DECIDED BY THE COURTS AND NOT BY THE FLORIDA

BAR OR THE REFEREE

The Referee stated “Klein knew the age restrictions were
invalid.

Thi s Respondent submts that the Menzano conpl ai nt was based
upon the Federal Order of Carification, and so testified at the
heari ng.

The Referee rejected this defense stating that a plain
reading of the Oder of Cdarification leads to a different
concl usi on.

The Respondent stated that the Order of Clarification is the
law in this case and has not been rejected by any court of

conpetent jurisdiction.
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COUNT XTI
The Referee’s Report states:

1. At the tine that Klein filed the Menzano
law suit, he acted in the follow ng
capacities:

a. resident and honeowner in the Wstwood
communi ty;

b. officer of, or a nmenber of the board of
directors of, the Westwood or its
successor in interest;

c. attorney and | egal counsel for Wstwood
or its success in interest in the
various pending |lawsuits concerning age
[imtations.

COUNT XI

FINDINGS OF FACT

The Respondent was the attorney and a nenber of the Board of
Directors of Westwood Conmunity Two Associ ati on.

Menzano was not his client.

The Board of Directors authorized and directed Respondent to
file a Summons and Conpl ai nt agai nst Menzano.

There is no conflict of interest. There were no pending
lawsuits as alleged by the Referee.

COUNT XII
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THE RESPONDENT DID NOT SUBMIT A FALSE AFFIDAVIT TO THE FLORIDA

BAR

M. Powers testified that he approved of the Menzano
conpl ai nt because at a general honmeowners neeting the honeowners
approved the service of a Conplaint agai nst Menzano.

M. Powers dictated the | anguage in this affidavit.

The Bar’s conplaint alleged that Respondent engaged in
conduct invol vi ng di shonesty, fraud, deceit or m srepresenta-tion.

See Powers Affidavit TFBE page 76 and Affidavits from four
(4) Board nenbers and an Affidavit fromthis Respondent that the
Board of Directors authorized and directed this attorney to
prepare and file a conplaint agai nst Menzano.

In order to find that an attorney acted w th dishonesty,
m srepresentation, deceit, or fraud, the Bar nust show the

necessary el enent of intent. Florida Bar v. Neu, 597 So.2d 266,

268 (Fla. 1992).
The Bar has the burden of proof. The Bar has failed to prove
its case.

COUNT XITII

The Referee’s Report states:

Count XIIT
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1. On or about February 26, 1997, an
evidentiary hearing was heard about Klein's
contenpt violation. It was determ ned that
Klein failed to inform Wstwood about the
| awsui t agai nst the Menzano’' s and Kl ei n was

found to be in contenpt. In or about Apri
1997, Klein filed an appeal to the contenpt
or der. This appeal was styled Edward

Klein, Esq. V. Wstwod Comunity Two
Association, Inc., John L. Lewis and Peter
C. Martin and was desi gnated as case nunber
97-1411. In his appeal, Kl ein stated that
the action was brought against the
Menzano’ s at the request of Westwood. In
truth and fact, Klein had not infornmed his
client, or the Board of Directors of
Westwood, prior to the filing of the
Menzano | awsuit, that he was going to file
such lawsuit. Therefore, it was inpossible
for his client ot have authorized an action
(i.e. the filing of a lawsuit) when they
had no knowl edge of the contenpl ated acti on
prior to the action being taken.

The Referee is m staken. The Respondent was authorized by
the entire Board of Directors to file the lawsuit.
The entire Board i ncl udi ng Powers approved Respon-dent’s
actions.
COUNT XIV
The Florida Bar and the Referee are both confused about
Respondent’s position concerning the Federal Court Oder of

Clarification and the Federal Fair Housing Act.
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Thi s Respondent’s position on the Order of Clarification is
that the Oder of Carification gives the honeowners association
the right to exclude children under the age of 16 fromresiding in
the community. This is the | aw of the case.

Thi s Respondents position on the Federal Fair Housing Act has
been that the act superseded all deed restrictions.

The Florida Bar should not take any position on the subject

of deed restrictions. The subject deed restrictions nust be

decided by the Courts and not by The Florida Bar.

Respondent’ s | egal opinion and alternative argunents as set
forth in his appeal is of no consequence.

The Federal Court of Appeals affirmed Judge Ungaro’s order

There was no false msrepresentation or false statenment of
material fact made to any tribunal and therefore there was no
violation of Rules 3-4.2, 4-3.3(a), 4-8.4(a) and (d).

COUNT XV

The count is for an alleged violation of a Federal rule of
procedure in a United States District Court case on a notion for
attorney fees and costs.

The Federal Court Order in this case stated that the District

Court is free to entertain a notion for attorneys’ fees even while
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a case i s on appeal.
The Florida Bar is without jurisdiction to conplain about
Federal procedure in a Federal case.
COUNT XVI
Respondent submits that The Florida Bar and the Referee are
confused and m staken of the facts and Respondent’s alleged
participation in Count XVI.

First and forenpst, the Respondent did not participate in any

way in the bankruptcy petition filed on or about Novenber 22

1995.

The Board of Directors of the honeowners associ ation retained
an attorney to file the petition, Case No. SF 24625 EJC RBR

On or about March 18, 1996, the Board of Directors of the
homeowners associ ation retai ned another attorney to petition the
bankruptcy court to dism ss the bankruptcy petition. The notion
was granted with the proviso that the honeowners associ ation could
not file another petition for six (6) nonths.

Klein did not participate in any way with bankruptcy #1.

On April 16, 1997 the Respondent filed a Petition in
Bankruptcy at the request of the Board of Directors of the

honeowner s associ ati on. Petition No. 97-1095- BKC PGH
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The Florida Bar and the Referee claim that both petitions

were filed to defeat creditors clains. This i s nonsense. A

petition in bankruptcy is filed because the petitioner is

i nsol vent .

The record presented to the Referee proves that when both
petitions were filed the petitioner was insolvent. TFBE 34-42,
43, 44, 45, 46, 48, 50.

In paragraph 3 in Count XVI, the Referee states that “Klein
continues to enforce age limtations set forth above.”

Additionally, in paragraph 3 is the statenment by t he Referee:

On or about OCctober 14, 1997, the
bankruptcy trustee i n case nunber 97-1095- BKC-
PGH filed a conplaint to avoid fraudul ent
transfer and for a determnation that Kleinis

the alter ego of the debtor and for turnover
of property to the bankruptcy estate.

This is nonsense. How could the Respondent be the alter eqo

of the debtor; the debtor is Westwood Community Two Associ ation,

| nc.

Fact : The trustee filed an adversary proceedi ng agai nst
West wood Community Two, Inc. claimng it was the alter ego of the

debt or corporation. The Respondent was not on the Board of

Directors or the attorney for the corporation.
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This Respondent noved for intervention on behalf of the
debtor corporation. The bankruptcy court granted intervention.

The trustee, the attorney for the new corporation, and

Respondent agreed that the bankruptcy judge sign an order stating

that the new corporation was the alter eqo of the debtor

cor poration.

There was no transfer of assets because there were no assets.

The bankruptcy trustee whose job is to collect the assets of the
debtor corporation has not, to date, declared that assets were
fraudul ently transferred.

The Fl orida Bar of fered no proof that there was an assi gnnment
of assets fromone corporation to another corporation in the case
in United State Bankruptcy Court.

The Respondent presented proof to this court that the all eged
Final Judgnent in paragraph 136 and 137 of the conplaint was
voi ded by the bankruptcy judge and that a Final Judgnent was
signed by Judge Hyman stating that the Trustee's attorney
fraudulently submtted the judgnent that the court voi ded.

COUNT XVII

The Referee and The Fl ori da Bar have accused this Respondent

of severe ethical and legal violations, wthout offering or
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subm tting any proof to back up their allegations of m sconduct.

Exanpl e: Klein continues a canpaign, which continues to
today, to inproperly attenpt to enforceinvalid age l[imtations in
his community.

Exanpl e: Kl ein fraudul ently bankrupt the Associ ation.

The Florida Bar has failed to neet its burden of proof.

The Referee is unaware that the Respondent has not been a
menber of a Board of Directors or the attorney for a Board of
Directors for the past 2 »years. He is a honeowner and has no
influence or say in the affairs of the Association or its
menbership other than a single vote given to him by the
Decl arati on of Covenants and Restrictions as a honeowner

The Referee’s statenent that Klein fraudul ently bankrupted
the Association has no validity. In fact, the Referee’s statenent
that Klein continues to enforce invalid age restrictions is
erroneous. No proof of the validity of these statenments were
submtted to the Referee.

Kl ein has no power to enforce any of the Associations’ Rules
or Regqgul ati ons.

The Florida Bar offered no proof that the Respondent

fraudul ently bankrupted the association or that the homeowners
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must ultimately pay an award of attorneys’ fees and costs.

The bankruptcy petition filed by Respondent has been upheld
as valid by the bankruptcy judge.

This case is still being litigated in Bankruptcy Court.

CONCLUSION

The Florida Suprenme Court should dismss The Florida Bar’s
conplaint, including all of the Referee’s recomendations, and

award the Respondent his costs in defending this action.

Respectfully submtted

Edwar d Kleinth

9803 NNW 67 Court
Tamarac, FL 33321
(954) 726-3828

Florida Bar No. 0650897

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the
foregoing was mailed, via U S. mail, postage prepaid, to Kevin
Tynan, Esq. And Joel M Klaits, Esq., The Florida Bar, 5900
North Andrews Avenue, Suite 835, Fort Lauderdale, FL 33309, and
Billy Hendriz, Director of Lawer Regulation, The Florida Bar,
650 Apal achee Parkway, Tallahassee, FL 32395-2300 this __ day
of February, 2000.
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Edward Kl ei n

9803 N.W 67" Court
Tamarac, FL 33321
(954) 726-3828

Florida Bar No. 0650897
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