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PRELI M NARY STATEMENT

Petitioner's brief is prepared in courier 12 pt.



STATEMENT OF THE CASE AND FACTS

On February 26, 1997, an information was filed charging
M. Thonpson with aggravated assault, allegedly occurring on
February 15, 1997 in violation of section 784.021, Florida Statutes
(1995) (R57). A second information was filed on May 6, 1997
charging M. Thonpson with the felonious possession of a firearm
al l egedly occurring on February 15, 1997, in violation of section
790. 23, Florida Statutes (1995) (R68).

On July 28, 1997, M. Thonpson admtted the violation of his
probation and entered pleas of no contest to the charges of
aggravat ed assault, and t he fel oni ous possession of a firearm (R83-
87). Prior to sentencing, defense counsel noved to strike fromthe
gui del i nes scoresheet, the inclusion of 25 points for possessi on of
a semautomatic firearm as violative of doubl e j eopardy provi sions
(R99).

During the sentencing hearing, defense counsel renewed his
objection to the assessnent of the 25 points for possession of a
sem automatic firearm The trial court felt that it was con-
strained by the Second District Court's ruling on the issue, and,
over defense counsel's objection, permtted assessnment of the
points. M. Thonpson was then sentenced to a term of 3.5 years
incarceration to run concurrent in each case (R129-132).

An appeal followed and on January 15, 1999, the Second

District Court of Appeal issued its opinion finding that the trial



court had not erred in assessing 25 points for the possession of a
semautomatic firearm The district court found that the recent

opinion issued in Wite v. State, 714 So. 2d 440 (Fla. 1998)

precl udi ng the assessnent of additional points pursuant to Fla. R
Cim P. 3.702(d)(12), for the possession of a firearm where the
firearm was an essential elenent of the charged offense, was
i napplicable to the case. The Court determned that Wite,
addressed only the assessnent of 18 points under the rule, and the
assessnment of the twenty-five points was distinguishable and not
af fected by the decision.

A nmotion for rehearing was denied on February 16, 1999.
Petitioner's notice to invoke this Court's discretionary Jurisdic-
tion was filed on March 11, 1999. On June 21, 1999, this Court

issued its O der Accepting Jurisdiction And Di spensing Wth Oral

Argunent directing M. Thonpson to serve his brief onthe nerits on

or before July 16, 1999.



SUMVARY OF THE ARGUMENT

Petitioner, James Thonpson, was convicted in the trial court
of the offenses of aggravated assault and the fel oni ous possession
of a firearm

The trial court included twenty-five points on the guidelines
scoresheet for possession of the sem automatic firearmpursuant to
Fla. R Cim P. 3.702(d)(12). Under the rule, the twenty-five
points could only be assessed against the felonious possession
charge as the offense of aggravated assault is specifically
exenpted from application of the points.

Possession of a firearm is an essential elenent of the
f el oni ous possessi on of fense for which M. Thonpson was convi ct ed.

This Court has recently held in Wite v. State, 714 So. 2d 440

(Fla. 1998), and State v. Walton, 717 So. 2d 522 (Fla. 1998), that

addi tional sentencing points should not be assessed under rule
3.702(d)(12) when the possession of a firearm is an essential
el ement of the offense involved.

In the present case, the trial court erroneously applied the
twenty-five points to M. Thonpson's calculated guidelines
sent ence. This error requires that M. Thonpson be resentenced
utilizing a guidelines scoresheet cal cul ated wi thout the inclusion
of the twenty-five points for the possession of a sem automatic

firearm nmde in error



ARGUMENT
| SSUE |

Dl D THE TRI AL COURT ERR BY ASSESSI NG
TVWENTY- FI VE PO NTS ON THE GUI DELI NES
SCORESHEET FOR POSSESSI ON OF A SEM -
AUTOVATI C FI REARM WHEN THE FI REARM
WAS ONE OF THE ESSENTI AL ELEMENTS OF
THE CRIME FOR VWH CH PETI TI ONER WAS
BEI NG SENTENCED?

M. Thonpson was sentenced under the 1995 gui deli nes. The
twenty-five points for the possession of a semautomatic firearm
included in the guidelines calculations increased his potentia
sentence by twenty-five nonths incarceration. Florida Rule of
Crimnal Procedure 3.702(d)(12), permts the addition of eighteen
points for predicate felonies involving a firearm and twenty-five
points for predicate felonies involving sem automatic firearns in
the foll owm ng | anguage:

Possession of a firearm destructive device,
sem aut omati ¢ weapon, or a machi ne gun during
the comm ssion or attenpt to commt a crine
will result in additional sentence points.
Ei ghteen sentence points shall be assessed
where the defendant is convicted of conmtting
or attenpting to commt any felony other than
those enunerated in subsection 775.087(2)
while having in his or her possession a fire-
arm as defined in subsection 790.001(6) or a
destructive device as defined in subsection
790.001(4). Twenty-five sentence points shal
be assessed where the offender is convicted of
commtting or attenpting to commt any felony
other than those enunerated in subsection
775.087(2) while having in his or her posses-
sion a semautomatic weapon as defined in
subsection 775.087(2) or a mnmachine gun as
defined in subsection 790.001(9).
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The offenses enunerated in section 775.087(2), Florida
Statutes (1993), are the following: nurder, sexual battery,
robbery, burglary, arson, aggravated assault, aggravated battery,
ki dnappi ng, escape, breaking and entering with intent to commt a
felony, an attenpt to commt any of the aforenentioned crimnes, or
any battery upon a | aw enforcenent officer or fire fighter.

M. Thonpson was convicted of aggravated assault and the
fel oni ous possession of a firearm As the offense of aggravated
assault is specifically excluded from assessnent of the firearm
poi nts under 3.702(d)(12), the twenty-five points for the posses-
sion of a semautomatic firearm could have only been assessed
agai nst the felonious possession of a firearm conviction.

In White v. State, 714 So. 2d 440 (Fla. 1998), this Court held

that it is inproper to assess additional sentencing points pursuant
to 3.702 (d)(12) Fla. R Cim P., for a defendant's possession of
a firearm during the comm ssion of an offense, when the offense
itself is predicated upon the possession of the firearm

Thi s hol di ng was based upon the fact that the purpose of rule
3.702(d)(12) was to discourage the use of weapons during the
comm ssion of crinmes by creating a penalty enhancenent to be
applied to crines commntted by a defendant while in possession of
a firearm This Court noted that this purpose was consistent with

t he exclusion under the rule of certain serious offenses, such as



aggravated assault, from the application of the enhancenent, as
t hose of fenses have their own statutory enhancenment when a firearm
is enpl oyed.

Thus, this Court concl uded:

: that the legislature would not ordinarily
assess additional punishnment for the sane act
of possession of a firearm where conceal nent
of a weapon and possession of a firearmby a
felon are independently punishable crines
specifically predicated upon possession of a
firearm For those crinmes a penalty has been
specifically provided based upon the firearm
possessi on.
Id. at 444.

The White opinion did not directly discuss the assessnent of
twenty-five points for the possession of a sem automatic firearm
under rule 3.702(d)(12). It was this fact that the Second District
Court of appeal seized upon in the Petitioner's case, determ ning
that the opinion in Wite, was limted to the application of
ei ghteen points for the possession of a firearm and that it did
not address cases where the possessed firearmwas a sem autonatic

weapon. The court rested its holding on the premse that its

previ ous decisionin State v. Davidson, 666 So. 2d 914 (Fla. 2d DCA

1995), renmi ned unaffected by the holding in Wite. |n Davidson,
t he appel | ant had been convicted of carrying a conceal ed sem aut o-
matic firearm The trial judge refused to apply twenty-five points
for the possession of the sem automatic firearm pursuant to rule

3.702(d)(12). The Second Di strict reversed hol ding that the points
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were nerely an enhancenent that distinguished between types of
firearnms, assessing nore points for the possession of a sem auto-
matic firearm because of the greater risk of harmassociated with
such a weapon.

The Second District is correct in its assessnent that rule
3.702(d)(12) distinguished between type of firearns through the
application of points, but the court is incorrect inits assessnent
that the White decision prohibited only the addition of eighteen
points for the possession of a firearm and did not affect the
twenty-five points which could be assessed for the possession of a
sem automatic firearm

The reasoning and holding in Wite, is equally applicable to
cases where the twenty-five points have been assessed, as evi denced

by this Court's holding in State v. Walton, 717 So. 2d 522 (Fla.

1998). In Walton !, the petitioner had been convicted of carrying
a conceal ed sem automatic firearm At sentencing, the trial judge
refused the state's request to assess twenty-five points pursuant
to rule 3.702(d)(12), for the possession of the firearm The
District Court affirnmed the trial judge's decision.

The District Court certified conflict, wth Davidson, as well
as other cases. This Court affirmed the District Court's decision
reiterating:

...that rule 3.702(d)(12) of the Florida Rules

1 State v. Walton, 693 So. 2d 135 (Fla. 4th DCA 1997).
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of Crimnal Procedure and section 921.0014,
Florida Statutes (1993), do not contenplate
the addition of sentencing points for carrying
or possessing a firearmwhere the carrying or
possession of a firearm is the essential
el ement of the underlying offense.

Id. at 522.

Recently, in Wllianms v. State, 24 Fla. L. Wekly D215 (Fl a.

5th DCA Jan. 15, 1999), the Fifth District Court of Appeal held
that twenty-five points for the possession of a sem automatic
firearmcoul d not be assessed under rule 3.702(d)(12). In reaching
this decision the court determned that the holding in Wite, was
controlling and prohibited the application of the points.

This opinionis particularly noteworthy as prior to the Wite
decision, the Fifth District Court of Appeal had agreed with the
Second District in the opinion that points for the possession of a
firearm could be assessed pursuant to rule 3.702(d)(12). See

Gardner v. State, 661 So. 2d 1274 (Fla. 5th DCA 1995).

As this Court has recogni zed, the assessnent of points under
rule 3.702(d)(12), for the possession of afirearmor sem automatic
firearm where the firearmis an essential elenment of the offense
is inproper. Consequently, the scoring of twenty-five points on
t he guidelines scoresheet in M. Thonpson's case was error. M.
Thonmpson shoul d not have to serve an additional twenty-five nonths
in prison where his possession of a firearmis an essential el enent

of the crine for which he was convi ct ed.



CONCLUSI ON

Petitioner respectfully requests that this Honorable Court
reverse the trial court and the Second District Court of Appeal.
M. Thonpson's case should be remanded for a new sentencing
hearing. This Court should instruct the trial court to prepare a
new gui delines scoresheet w thout scoring twenty-five points for
possession of a semautomatic firearm and sentence M. Thonpson

according to the sentencing guidelines.
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