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SUMMARY OF THE ARGUMENT 

The conflict of interest that arose in this c a s e  was a 

combination of personal and professional relationships with* a 

former client, the Molnar family, and defense counsel's present 

client. Where defense counsel moves to withdraw from 

representation of a client based upon a close and intimate 

relationship with a former client, the Molnar family, where such 

relationship was so strong defense counsel's loyalty to the 

Defendant is impaired, counsel's certified, written motion to 

withdraw should be accepted as actual conflick shown and must b'e 

granted by the trial court. / 

Where conflict of interest was demonstrated by the certified, 

written motion to withdraw in this case, and the trial court failed 

to make an inquiry into the bases of the conflict sufficient f o r  

judicial review and failed to obtain a waiver from the defendant in 

this case as  to continuing to trial without conflict - free 

counsel, and where Thomas had demonstrated prejudice to the 

appellate court, the appellate court improperly determined that the 

trial court had not committed reversible e r r o r .  
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ARGUMENT 

THE TRIAL COURT ERRED BY DENYING THE 

WITHDRAW AS COUNSEL, WHICH RULING 
IN THE DENIAL OF RESULTED 

APPELLANT'S RIGHT TO THE EFFECTIVE 
ASSISTANCE OF COUNSEL 

COURT APPOINTED COUNSEL'S MOTION TO 

Respondent. the State of Florida (Respondent). contends that 

the Fifth District Court of Appeal (DCA) properly affirmed the 

Respondent contends that defense counsel. James Sweeting 

(Sweeting) based his motion upon a p r i o r !  ,personal workin'g 

relationship with one of the victim's mother. and the fact chat'his 

law firm had represented the same victim's father's law firm in a 

construction case. This last contention. the respondent's 

interpretation of the basis f o r  Sweeting's motion to withdraw. is 

an over simplification of the realities of life in the business 

community and a misstatement of the actual basis f o r  the conflict 

Sweeting asserted in his motion to withdraw. A quick reading of 

Sweeting's motion to withdraw ( T A B  " A " ,  Petitioner's Brief on 

Merits) clearly shows that the actual basis f o r  Sweeting's motion 

is that he, "has discovered that he has had a close and intimate 

relationship with the mother of one of the victims Jodi 

Molnar. . . . .  " The key words being, "discovered", and "close and 

intimate relationship." Sweeting went on in points 2 . ,  3 . .  and 4. 

to further explain the basis of his conflict which was s o  strong, 

that Sweeting believed his loyalty to the Defendant ( L a r r y  Thomas) 

is impaired as he cannot consider, recommend, or carry out an 
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a p p r o p r i a t e  cause of  a c t i o n  f o r  t h e  c l i e n t  ( d e f e n s e ) .  

R e s p o n d e n t ,  c o n t i n u o u s l y ,  t h r o u g h o u t  t h e  b r i e f  c h a r a c t e r i z e s  

S w e e t i n g ' s  r e l a t i o n s h i p  w i t h  t h e  M o l o a r  f a m i l y  a s  a p e r s o n a l  r a t h e r  

t h a n  a p r o f e s s i o n a l  r e l a t i o n s h i p ,  t h u s  a s s u m i n g  facts n o t  i n  

e v i d e n c e ,  a n d  i g n o r i n g  t h e  r e a l i t i e s  o f  r u n n i n g  a law f i r m ,  a 

b u s i n e s s ,  i n  t h e  O r l a n d o ,  F l o r i d a  a r e a .  

R e s p o n d e n t  c o n t e n d s  t h a t  a b s e n t  a c l e a r  a b u s e  of  d i s c r e t i o n  a 

t r i a l  c o u r t ' s  d e n i a l  o f  a m o t i o n  t o  w i t h d r a w  s h o u l d  n o t  b e  

d i s t u r b e d .  Of c o u r s e ,  t h e  a b u s e  o f  d i s c r e t i o n  i n  t h i s  case 

o c c u r r e d  because t h e  t r i a l  c o u r t  i g n o r e d  t h k  d o c t r i n e  o f  s t a&e  

decisis a n d  t h e  case law p r e c l u d i n g  t h e  r e w e i g h i n g  of  t h e  E a d t o r s  

c o n s i d e r e d  by d e f e n s e  c o u n s e l  i n  d e t e r m i n i n g  t h e r e  was a c o n f l i c t  

o f  i n t e r e s t .  F u r t h e r  when t h e  t r i a l  c o u r t  d i d  i n q u i r e  i n t o  t h e  

f a c t o r s  c o n s i d e r e d  by d e f e n s e  c o u n s e l  in d e t e r m i n e  t h e r e  was a 

c o n f l i c t  o f  i n t e r e s t ,  t h e  i n q u i r y  was n o t  c o m p r e h e n s i v e ,  n o r  was it 

s u f f i c i e n t  e n o u g h  t o  a l l o w  a r e v i e w i n g  c o u r t  t h e  o p p o r t u n i t y  f o r  

m e a n i n g f u l  r e v i e w ,  n o r  d i d  t h e  i n q u i r y  c o n t a i n  a q u e s t i o n  t o ,  a n d  

a n  answer  f r o m ,  t h e  d e f e n d a n t  (Larry Thomas)  a s  t o  h i s  s a t i s f a c t i o n  

w i t h  S w e e t i n g ' s  r e p r e s e n t a t i o n  up t o  t h a t  d a t e  a n d  h i s  w i l l i n g n e s s  

t o  c o n t i n u e  t o  t r i a l  once he  h a d  b e e n  i n f o r m e d  o f  S w e e t i n g ' s  

c o n f l i c t  o f  i n t e r e s t ,  a w a i v e s  o f  c o n f l i c t - f r e e  c o u n s e l .  As t h e  

D . C . A .  m e n t i o n e d  on  p a g e  3 ,  f o o t n o t e  3 ,  o f  t h e i r  o p i n i o n ,  " . . . h a d  

t h e  t r i a l  j u d g e  a s k e d  Mr. Thomas '  o p i n i o n  . . . ,  t h a t  m i g h t  h a v e  

a v o i d e d  t h i s  a p p e a l .  " 

The t r i a l  c o u r t  c o u l d  h a v e  c o n d u c t e d  a m e a n i n g f u l  i n q u i r y ,  b u t  

didn't, t h a t  is a n  a b u s e  o f  d i s c r e t i o n .  A l l  t h i s  r e v i e w i n g  c o u r t ,  
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o r  t h e  D C A ,  was l e f t  wXth t o  r e v i e w  w a s  a s t a t emen t  by t h e  t r i a l  

j u d g e  t h a t  h e  was g o i n g  t o  d e n y  t h e  m o t i o n  t o  w i t h d r a w  because h e  

d i d n ' t  " t h i n k "  t h e r e  was a c o n f l i c t .  B a s e d  upon w h a t  f a c t s '  i s  

a n y o n e ' s  g u e s s .  As a n  e x a m p l e  t h e  t r i a l  c o u r t  c o u l d  h a v e  i n q u i r e d  

of S w e e t i n g  a s  t o  j u s t  when h e  h a d  d i s c o v e r e d  h e  h a d  a r e l a t i o n s h i p  

w i t h  on  o f  t h e  v i c t i m ' s  m o t h e r  and  a s  t o  j u s t  how c l o s e ,  a n d  j u s t  

how i n t i m a t e ,  h i s  r e l a t i o n s h i p  w i t h  E v o l  M o l n a r ,  J o d i  M o l n a r  a n d  

t h e  Molnar f a m i l y  a c t u a l l y  was?  D i d  S w e e t i n g  h a v e  a n  oral, o r  

w r i t t e n ,  r e f e r r a l  a g r e e m e n t  f o r  l e g a l  b u s i n e s s  w i t h  t h e  M o l n a r  

f a m i l y ?  D i d  S w e e t i n g  b e l i e v e  t h a t  a v i g o r o u s !  s u c c e s s f u l  d e f e n k e  

o f  h i s  c l i e n t  (Larry Thomas) c o u l d  harm h i s  s t a n d i n g  i n ' t h e  

communi ty  a s  t o  c i v i l  r e f e r r a l s  f rom t h e  M o l n a r  f a m i l y  a n d  t h e i r  

f r i e n d s  in t h e  O r l a n d o  b u s i n e s s  communi ty?  H o w  c l o s e  w e r e  t h e  

S w e e t i n g  a n d  M o l n a r  f a m i l i e s ?  Did  t h e y  v a c a t i o n  t o g e t h e r ,  were 

t h e y  p a r t n e r s  i n  any o t h e r  b u s i n e s s e s  t o g e t h e r ?  Why d i d  S w e e t i n g  

a c t u a l l y  f i l e  h i s  m o t i o n  t o  w i t h d r a w  when h e  c o u l d  h a v e  stood m u t e ,  

s a i d  n o t h i n g  a n d  no  o n e ,  e s p e c i a l l y  h i s  c l i e n t ,  would  h a v e  e v e r  

known t h a t  h e  h a d  a c l o s e ,  i n t i m a t e  r e l a t i o n s h i p  w i t h  J o d i  M o l n a r  

a n d  t h e  M o l n a r  f a m i l y ?  P e t i t i o n e r  Thomas c o n t e n d s  t h a t  t h e  

c o n f l i c t  c e r t i f i e d  b y  S w e e t i n g  i n  h i s  w r i t t e n  m o t i o n  m u s t  h a v e  b e e n  

s e v e r e ,  a n d  h i s  r e l a t i o n s h i p  t o  t h e  M o l n a r  f a m i l y  m u s t  h a v e  b e e n  

v e r y  c l o s e  a n d  v e r y  i n t i m a t e  t o  h a v e  f o r c e d  S w e e t i n g  t o  come before  

t h e  c o u r t  a n d  c o n f e s s ,  " J u d g e  my case i s  i n  a t r i a l  p o s t u r e  t o  a 

d e s r e e . "  Was t h e  t r i a l  j u d g e  i n t e r e s t e d  i n  w h a t  d e g r e e  S w e e t i n g ' s  

c a s e  was noC i n  a t r i a l  p o s t u r e ?  The t r i a l  j u d g e  n e v e r  i n q u i r e d .  

Had h e  i n q u i r e d  h e  wou ld  h a v e  f o u n d  o u t  t h a t  S w e e t i n g  h a d  n e v e r  
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u t i l i z e d  a n  i n v e s t i g a t o r  t o  d e t e r m i n e  j u s t  why e v e r y  o c c u p a n t  of  

t h e  G a r d n e r  h o u s e h o l d  was s o u n d  a s l e e p  a t  9:30 P.M. on a T u e s d a y  

n i g h t .  Why v i c t i m  J u d d  n e e d e d  a s a w e d - o f f  . 4 1 0  s h o t g u n  i n  h i s  

bedroom? What t y p e  o f  b u s i n e s s  victim J u d d  was e n g a g e d  i n ?  Were 

t h e  v i c t i m s  a c t u a l l y  a s l e e p  o r  w e r e  t h e y  u n d e r  t h e  i n f l u e n c e  of 

some t y p e  o f  n a r c o t i c  d r u g s  a t  9:30 P.M.? Why t h e  s t a t e  a t t o r n e y ’ s  

o f f i c e  d i d  n o t  f i l e  c h a r g e s  a g a i n s t  v i c t i m  J u d d  for p o s s e s s i o n  o f  

a s a w e d - o f f .  s h o r t  b a r r e l l e d  s h o t g u n  p r o h i b i t e d  by F.S. S e c .  

7 9 0 . 2 2 1 ,  w h e r e  t h e  b a r r e l  l e n g t h  was s h o r t e r  t h a n  18 i n c h e s .  F.S. 

S e c .  7 9 0 . 0 0 1 ( 1 0 ) ?  D i d  v i c t i m  J u d d  o r  a n y  o k h e r  v i c t i m  h a v e  ‘a 

f e l o n y  p o l i c e  r e c o r d ?  P e r h a p s  no  c h a r g e s  w e r e  f i l e d  by t h e  s t a t e  

a t t o r n e y  a g a i n s t  v i c t i m  J u d d  b e c a u s e  a b a r g a i n  h a d  b e e n  s t r u c k  

/ 

where  Judd would  i d e n t i f y .  a n d  t e s t i f y  t o ,  a n y t h i n g  t h e  s t a t e  

a t t o r n e y ,  o r  t h e  p o l i c e  o f f i c e r s ,  r e q u e s t e d  him t o .  

S w e e t i n g ’ s  i n v e s t i g a t o r  c o u l d  h a v e  i n t e r v i e w e d  a n d  t a k e n  

s t a t e m e n t s  f rom p e t i t i o n e r  Thomas’  s i s t e r ,  B r e n d a  W a r r e n ,  a n d  h e r  

t h r e e  f r i e n d s  as a d d i t i o n a l  a l i b i  w i t n e s s e s .  W h i l e  p e t i t i o n e r  d i d  

n o t  know t h e  f u l l  names a n d  addresses of  t h e  t h r e e  f r i e n d s ,  B r e n d a  

War ren  was i n  p o s s e s s i o n  of  t h i s  i n f o r m a t i o n .  S w e e t i n g ’ s  

i n v e s t i g a t o r  c o u l d  h a v e  v e r i f i e d  p e t i t i o n e r ’ s  e x p l a n a t i o n  of  why h e  

had a f i r e a r m  under- h i s  s e a t  when a r r e s t e d  a n d  o b t a i n e d  c e r t i f i e d  

r e c o r d s  f r o m  P r i n c e t o n  M e d i c a l  C e n t e r  on  Mercy D r i v e  i n  Orlando, 

F l o r i d a ,  t h a t  would  h a v e  shown c o n c l u s i v e l y  t h a t  i n  t h e  month  o f  

A p r i l ,  1 9 9 6 ,  p e t i t i o n e r  was s h o t  o n c e  f r o m  t h e  r e a r ,  t h e  b u l l e t  

s t r i k i n g  p e t i t i o n e r  on  t h e  i n s i d e  o f  h i s  r i g h t  t h i g h ,  p a s s i n g  

completely t h r o u g h  h i s  l e g ,  a s  p e t i t i o n e r  f l e d  f rom h i s  a s s a i l a n t ,  
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one Lamar Willis. Copies of the police report of this incident 

were also available to a competent investigator. Petitioner had 

told Sweeting of this information and had stated that he'd "rather 
.. 

have a weapon charge, than have Lamar catch him again without a gun 

and end up dead." Certainly a reasonable explanation f o r  the gun 

found under.the driver's seat of his car at the time of his arrest. 

An explanation any reasonable person could accept as true when 

petitioner Thomas testified to it. 

Respondent has argued that it would have been "[rJeasonable" 

for Sweeting to advise petitioner Thomas' not to take th 'b  

witness-stand in order to prevent the defendant's criminal history 

from being related to the jury. (Respondent's Merits brief p .  12). 

This assumption is patently false. Counsel for respondent must 

never have been a trial attorney. Sweeting could have very easily 

first entered into a pre-testimony stipulation with the state as to 

the exact number of petitioner's prior felony convictions, put 

petitioner Thomas on the witness-stand and one of the first 

question Sweeting would ask his client is, "Mr. Thomas how many 

times have you previously been convicted of  a felony?" Petitioner 

responds with the number of prior felony convictions stipulated to 

by the state and that would be all the jury would ever hear of 

Thomas' criminal history. A s  long as petitioner did not lie about 

the number of his prior convictions the state is precluded from 

further inquiry on cross-examination. That's the law in Florida. 

Further, petitioner has never alleged that the advice Sweeting gave 

him that influenced him not to testify was that the jury would 
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learn of his criminal.history. The advice Sweeting actually gave 

petitioner was that he had n o t  been properly prepared to testify, 

nor was the trial court going to play by the rules. Respondint 

also argues that petitioner has failed to state what his 

"reasonable explanation" would have been to overcome all the 

evidence presented against h i m .  Thus petitioner has failed to 

demonstrate he was prejudiced by Sweeting's representation. Once 

again, this argument is a l s o  patently untrue. Petitioner h a s  

alleged prejudice in his Motion For Rehearing or Rehearing En Banc, 

(appended hereto as a Record Excerpt at TAB # 11, and further set \ 

forth the basic testimony be would have presented to the jury as 

his "reasonable explanation" f o r  Isaac Hill and the stolen property 

being in his car when he was stopped by the O r l a n d o  Police 

Department. Petitioner's Motion to Correct and Supplement the 

Record on Appeal , which contained his "reasonable explanation", was 

also before the D.C.A., (appended hereto as TAB #2). A copy o f  

both of the aforementioned sworn motions are in Respondent's case 

file and were before the D.C.A. prior to the final order denying 

rehearing on February 2 2 ,  1999. 

As petitioner contended in his initial Merits Brief, his 

testimony a s  contained in the Motion at TAB #2; his explanation 

contained herein as to being shot as why he possessed a gun, his 

wife's alibi testimony as to his whereabouts at the time of the 

alleged crime, and Brenda Warren and her three friends alibi 

testimony, would have entitled Sweeting to request the special jury 

instruction on circumstantial evidence be given and allowed 
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Sweeting to move fo-r a judgment of acquittal based upon 

circumstantial evidence. Bunderick v. State, 5 2 8  So.2d 1247 (Fla. 

1 DCA 1988). 
.i 

Respondent has argued that that "[SJweeting never informed the 

court that he could not perform a s  a zealous advocate for Thomas." 

(Respondent's Merits Brief p .  10). Respondent's statement; is 

preposterous. Just exactly what does Respondent think Sweeting's 

motion to withdraw is a11 about. If Sweeting could have performed 

his duty as a zealous advocate in petitioner's defense, there would 

have been no need f o r  him to file any motion what $0 ever. But 

because Sweeting was an honorable man, a respected member of the 

Florida Bar, and a conscientious officer of  the court, he felt 

compelled to bring the conflict of interest that had so effected 

his loyalty to his client that he had failed to perfect a viable 

defense to the attention of the trial judge. 

\ 

f 

Even if the filing of the motion to withdraw on the day of 

trial, made it incumbent upon the trial court to determine if an 

actual conflict existed. and petitioner does not admit that it did, 

the trial court did not make a sufficient determination that would 

allow f o r  meaningful review. 

Respondent argues that there is noting in the record to 

demonstrate Sweeting failed to appear at the hearing he had 

scheduled on the motion to suppress; motion f o r  bill of 

particulars; and re-hearing on motion to bill at an hourly r a t e ,  

(See TAB "D", p .  13, Petitioner's Merits Brief). 

Likewise, Respondent has argued that petitioner, " h a s  not 

8 



d e m o n s t r a t e d  t h a t  t h e  c o u r t  wou ld  h a v e  l i k e l y  g r a n t e d  a m o t i o n  t o  

s u p p r e s s  t h e  i d e n t i f i c a t i o n  of h i s  c l o t h i n g ,  or t h a t ,  e v e n  i f  t h e  

i d e n t i f i c a ' t i o n  o f  t h e  s h i r t  was s u p p r e s s e d ,  t h e  j u r y  would  n o t  h a v e  
, 

c o n v i c t e d  him on  t h e  a d d i t i o n a l  e v i d e n c e  p r e s e n t e d . "  S e e  

R e s p o n d e n t ' s  Mer i t s  B r i e f  p a g e s  1 1 - 1 2 .  

O f  c o u r s e ,  this is h a r d l y  t h e  s t a n d a r d  p e t i t i o n e r  n e e d s  t o  

s a t i s f y .  S e e  g e n e r a l l y  C a r t e r  v .  S t a t e .  428 S o . 2 d  7 5 1 ,  7 5 3  ( F l a .  

2 D C A  1 9 8 3 ) .  

P e t i t i o n e r  h a s  w r i t t e n  t o  h i s  t r i a l  c o u n s e l  r e q u e s t i n g  a c o p y  

o f  t h e  M o t i o n  t o  S u p p r e s s  t h a t  S w e e t i n 4  h a d  w r i t t e n  f o r  

p r e s e n t a t i o n  at t h e  May 1 5 ,  1 9 9 7 ,  h e a r i n g  h e  h a d  s c h e d u l e d .  There  

h a d  b e e n  no  r e s p o n s e  f r o m  C o u n s e l  S w e e t i n g  a s  o f  t h e  d a t e  

p e t i t i o n e r  s i g n e d  t h i s  b r i e f .  

P e t i t i o n e r  b e l i e v e s  any c o m p e t e n t  c o u n s e l  i n  t h i s  case  c o u l d  

p r e p a r e  a m o t i o n  t o  s u p p r e s s  t h a t  would  s a t i s f y  t h e  t w o - p r o n g  t e s t  

of  N e i l  v .  B i q q e r s ,  409  U.S. 188, 9 3  S . C t .  375  ( 1 9 7 2 ) .  

C e r t a i n l y  i f  f a i l u r e  by a t r i a l  court t o  r u l e  on a m o t i o n  t o  

s u p p r e s s  i s  r e v e r s i b l e  error, C a r t e r ,  a13 7 5 3 ,  t h e n  S w e e t i n g ' s  

f a i l u r e  t o  e v e n  f i l e  t h e  m o t i o n  when h e  h a d  s c h e d u l e d  a h e a r i n g  f o r  

t h a t  p u r p o s e  c o n s t i t u t e s  s u b s t a n t i a l  p r e j u d i c e ,  j u s t  as f a i l u r e  t o  

show up f o r  t h e  h e a r i n g  w a s  v e r y  p r e j u d i c i a l .  

P e t i t i o n e r  Thomas h a s  sworn t o  t h e  f a c t  S w e e t i n g  n e v e r  

a p p e a r e d  a t  t h e  h e a r i n g  h e  s c h e d u l e d ,  (TAB #1, p .  3 ,  a t t a c h e d  

h e r e t o ) ,  P e t i t i o n e r  Thomas m o t i o n e d  the D . C . A .  t o  o r d e r  a 

t r a n s c r i p t  of  t h e  p r o c e e d i n g s  h a d  on t h e  May 1 5 ,  1 9 9 7 ,  s c h e d u l e d  

h e a r i n g ,  ( T A B  # 2 ,  p .  1, a t t a c h e d  h e r e t o ) ,  t h e  D . C . A .  n e v e r  r u l e  on  

9 



t h e  motion. It is a l - so  interesting to note that the state is 

perfectly capable of obtaining a transcript of the May 15, 1997, 

hearing or to obtain an affidavit from Sweeting that would 

demonstrate he did appear at the hearing and did not fail in his 

duties, yet respondent has not been able to demonstrate Sweeting's 

appearance and the D . C . A .  never ruled upon the motion at TAB # 2 .  

Respondent has spent many pages, and much time, showing this 

Court that all of petitioner's case law cited in his Merits Brief 

is distinguishable f rom Thomas' case. This is t r u e .  Of course, it 
\ is just as true that all of Respondent's case law, cited in their 

Merits B r i e f ,  is also factually distinguishable from Thomas' case; 
/ 

but petitioner is not going to waste this Court's valuable time in 

nit-picking the Respondent's case  law. 

On page twenty of Respondent's merits brief they finally go 

back to basics and admit that: 

"[Clurrently. a trial court is precluded from 
reweighing factors considered by defense 
counsel in determine that there is a conflict 
in representing two adverse defendants. S e e  
Babb, Supra.; Nixon v .  Sieqel, 626 So.2d 1024, 
1025 (Fla. 3 DCA 1993)." 

Id. Respondent's Merits Brief p. 20 

Respondent fails to mention Guzman v. State. 644 So.2d 996 

(Fla. 1994) and a conflict between two clients of the public 

defender's office. Certainly Jodi Molnar was a member of t h e  

Nolnar family and the MolnaK family was a past, and very possibly 

a future, client of Sweeting. The factual scenario in Guzman was 

similar to, but not exactly the same, a s  the factual scenario in 

10 



Babb v .  E d w a r d s ,  4 1 2  S o . 2 d  8 5 9 ,  8 6 0  (Fla. 1 9 8 2 )  o r  N i x o n ,  supra.  

I n d e e d  t h i s  C o u r t ,  or a n y o n e  e l s e  f o r  t h a t  m a t t e r ,  would  b e  

h a r d  p r e s s e d  t o  f i n d  two c a s e s  t h a t  h a v e  t h e  e x a c t  same f a c t u a l  

s c e n a r i o ,  where  t h e  i s s u e  on a p p e a l  was t h e  d e n i a l  o f  a m o t i o n  

w i t h d r a w  a n d  t h e  r e s u l t a n t  d e n i a l  o f  c o n f l i c t - f r e e  c o u n s e l .  

P e t i t i o n e r  Thomas h a s  n e v e r  a r g u e d  t h a t  h i s  c a s e  h a s  f a c t u a l l y  

t h e  same a s  any of  t h e  case l a w  c i t e d  i n  h i s  m e r i t s  b r i e f .  

P e t i t i o n e r  o n l y  a r g u e d  t h a t  t h e  c o n t r o l l i n g  p r i n c i p l e s  o f  Guzman, 

s u p r a . ;  Babb ,  s u p r a . ;  a n d  Williams v .  S t a t e ,  6 2 2  S o . 2 d  4 9 0  ( F l a .  4 

\ D C A  1993), c o n t r o l  t h e  a c t i o n s  of t h e  t r i a l  c o u r t  i n  p r e c l u d i n g ' a  

r e w e i g h i n g  o f  t h e  factors c o n s i d e r e d  b y  S w e e t i n g  i n  d e t e r m i n i n g  
/ 

t h a t  t h e r e  i s  a c o n f l i c t  o f  i n t e r e s t  Even a f t e r  a d m i t t i n g  t h e  

c u r r e n t  state o f  t h e  law i n  F l o r i d a ,  B a b b ,  s u p r a . ;  N i x o n ,  s u p r a . ,  

R e s p o n d e n t  s t a t e s  t h a t :  

" [ A l l l o w i n g  f o r  r e m o v a l  o f  c o u n s e l  w h e r e  
i n t e r e s t s  are shown to b e  h o s t i l e  a n d  a d v e r s e  
d o e s  n o t  p r e c l u d e  a t r i a l  c o u r t  f rom e x p l o r i n g  
t h e  a d e q u a c y  of  t h e  b a s i s  o f  d e f e n s e  c o u n s e l ' s  
s t a t e m e n t s  t h a t  a c o n f l i c t  e x i s t s .  Hol loway 
v .  A r k a n s a s ,  4 3 5  U . S .  4 7 5 ,  4 8 7  (19771." 

Id. R e s p o n d e n t ' s  Merits B r i e f  p .  2 1 .  

P e t i t i o n e r  c o n t e n d s  t h a t  R e s p o n d e n t ' s  w o r d i n g  o f  , " e x p l o r i n g  

t h e  adequacy of t h e  b a s i s  of  d e f e n s e  c o u n s e l ' s  s t a t e m e n t s  t h a t  a 

c o n f l i c t  e x i s t s " ,  i s  t h e  f u n c t i o n a l  e q u i v a l e n t  of t h e  F l o r i d a  

Supreme C o u r t ' s  r u l i n g s  p r e c l u d i n g  a t r i a l  c o u r t  f r o m ,  " r e w e i g h i n g  

f a c t o r s  c o n s i d e r e d  by d e f e n s e  c o u n s e l  i n  d e t e r m i n i n g  t h a t  t h e r e  i s  

a c o n f l i c t . "  The f o r m e r  i s  a l l o w e d  by f e d e r a l  l a w ,  t h e  l a t t e r  i s  

p r e c l u d e d  b y  F l o r i d a  law. 
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Respondent, by implication, is actually asking this Court to 

recede f rom Cuzman, supra . , .  Babb, supra., and craft a new Thomas 

decision more in line with the Respondent’s interpretation ’of 

Holloway, supra. wherein this Court would draw a distinction 

between personal conflict and professional conflict. Thus 

providing the state with the advantage the s e e k .  Being able to 

exert the state’s considerable. persuasive influence over a trial 

judge to delve into the basis, o r  factors, considered by defense 

counsel in determining that a conflict of interest exists. Then 

persuading a trial judge to reweigh the basis, hr f a c t o r s ,  and d e n y  

the defense motion to withdraw with the resultant advantage passing 

to the state. 

/ 

Petitioner’s contention is that such a decision by this Court 

would cause more trouble and additional litigation than it would be 

worth. The central principles of Guzman, supra., and Babb, supra. 

should hold where an honorable member of the Florida Bar has in 

good faith brought the issue of a conflict of interest to the trial 

court’s attention by way of a formal written motion to withdraw. 

The trial court should not be allowed to reweigh the factors 

considered by defense counsel in making that determination; but if 

a trial court d o e s  make an inquiry, say to determine the truth of 

the matters asserted in the motion, or exactly when defense counsel 

discovered the conflict, o r  why the motion was filed at; such a l a t e  

date, and then deciding to deny the motion to withdraw, the trial 

court should be compelled to address the defendant in the case to 

ascertain whether o r  not he is satisfied with defense counsel’s 

12 



representation to that’date and if he knowingly and intelligently 

waives his right to conflict-free counsel pursuant to Zuck v. 

Alabama, 588 F.2d 436, 440 (5th Cir.) (old Fifth) cert. den. 444 

U . S .  833, 100 S.Ct. 63 (1979); Grav v. Estelle, 616 F.2d 801 804 

(5th Cir. 1980) (old Fifth); Duncan v. State of Alabama, 881 F.2d 

1013 (11th Cir. 1989) (citing to Zuck and Gray as controlling 

authority on  the waiver of conflict-free counsel.) See TAB #1, p .  

6 )  

Absent a meaningful inquiry, sufficient for judicial review by 
\ the trial court, o r  a formal knowing and intelligently waiver 6f 

conflict-free counsel by the defendant, the case law of Guzman, 

supra.; Babb, s u p r a . ;  Nixon, supra. should have been followed by 

the trial judge and the D.C.A. 

/ 

It would appear from the case law of Zuck, supra.; Gray, 

supra., and Duncan, supra. that this v e r y  same problem raised its 

ugly head in Alabama during the late 1970’s and 1980’s and was 

cured by a r u l e  requiring a knowing and intelligent waiver entered 

into by t h e  defendant in the case when ever a factual scenario 

arose where a trial court did not feel compelled. 

by controlling case law, to grant the motion to withdraw and 

appoint separate representation. Perhaps this should also be a new 

rule in Florida as an extension of the Guzman decision to cure the 

problem that has arisen in this case and other future c a s e s .  

Absent a waiver knowingly and intelligently entered into by 

petitioner Thomas in the trial court the D.C.A.‘s decision under 

review must b e  reversed. Without the waiver by defendant. absent 
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meaningful inquiry b y ' t h e  t r i a l  court. t h e  D . C . A .  should have 

a d h e r e d  t o  t h e  c a s e  law of  Guzman. s u p r a . ,  followed t h e  d o c t r i n e  of  

s t a r e  d e c i s i s  and r e v e r s e d  a n d  r e m a n d e d  p e t i t i o n e r  for a new t r i a l  
\ 

with a conflict-free counsel. 

\ 
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CONCLUSION 

in the reply b r i e f ,  t h i s  Honorable Court  shou ld  r eve r se ,  vacate  

the judgment and sentence i n  t h i s  case and remand the 

p e t i t i o n e r ,  Larry Thomas back t o  the t r i a l  cour t  f o r  a new 

t r i a l  where he w i l l  be represented by a c o n f l i c t - f r e e  counsel. 

\ 
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IN THE DISTRICT COURT OF APPEAL 
IN AND FOR THE STATE OF FLORIDA 

FIFTH DISTRICT 

LARRY J .  THOMAS, 
Appe 1 1 a n t  ? 

V .  

STATE OF F L O R I D A ,  
Appel lee .  

I 

CASE NO.  97-1691 

APPELLANT'S MOTION FOR REHEA~ING 
OR REHEARING EN BANC 

The a p p e l l a n t ,  LARRY J .  THOMAS, pursuant  t a  F l a r i d a  Rule  of 

a p p e l l a t e  procedure 9.330 r e s p e c t f u l l y  maves f o r  r e h e a r i n g  o r  f o r  

r e h e a r i n g  cti banc under R u l e  9.331 ( d )  af t h i s  Honorable Court ' s 

dec i s i a i i  f i l e d  on December 18? 1998,  and a s  grounds t h e r e f o r e  

s t a t e s  a s  f a l l o w s :  

While t h i s  Court may o r d e r  r ehea r ing  cn banc on i t s  o w n  

matian. s e e ,  e.q., Nancy v,  Johns-Manville S a l e s  Crop . ,  466 Sa.2d 

1113 (Fln. 3d DCA 1985)  i n  l i g h t  of  t h i s  op in ion ,  t h e  a p p e l l a n t  i t i  

- 

caiiti.on maves f o r  r e h e a r i n g  en batic, a s  r equ i r ed  by Rule 9 . 3 3 0 ( a ) ,  

arid La Grande v .  B & L S e r v i c e s  Inc . ,  436 S0.2d 3 3 7  ( F l a .  1st DCA 

1983) .  

The a p p e l l a n t  i s  f u l l y  aware af t h e  r a r i t y  wi th  which 

a p p e l l a t e  ca i i r t s  g r a n t  r e h e a r i n g s .  Hawcver, i n  view of t h e  

s c r i m s n e s s  o f  t h e  i s s u e  i n  t h i s  case,  a r ehea r ing  o r  r e h e a r i n g  en 

banc i s  warran ted .  

Accordingly,  i t  i s  wi th  due r e s p e c t  t h a t  t h e  a p p e l l a n t  r e q u e s t  

f r  
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' ,  ' _-- - ,. 
' I  I 

t h i s  Motion Fa r  Rehearing, o r  cans ider  t h i s  en banc,  t o  reconsider  

a r  c e r t i f y  the  very important issue a t  harid. 

The p r i n c i p a l  quest ion before  t h i s  Hanorable C a u r t  p e r t a i n s  t o  

t h e  v i o l a t i o n  of a p p e l l a n t ' s  c o n s t i t u t i o n a l  r i g h t  t o  e f f e c t i v e  

a s s i s t a n c e  of counsel ,  guaranteed by t he  S ix th  Amendment. 

In a l l  c r imina l  prosecut ians  a persan accused of a crime has 

the  r i g h t  t o  e f f e c t i v e  "assis tancC of caunsel". U.S. C o n s t i t u t i a n ,  

S ix th  Amendment. The s i x t h  amendment a s su res  a c r imina l  defendant 

t he  r i g h t  t o  e f f e c t i v e  a s s i s t a n c e  of counsel who i s  unimpaired by 

c a n f l i c t i n g  l a y a l t i e s .  The Supreme Court has recognized t h a t  t he  

harm caused by represent ing  c o n f l i c t i n g  intehest i s  d i f f i c i l l t d ' t o  

measure because t h e  harm "is  i n  what t h e  advocate f i n d s  himself 

compelled t o  r e f r a i n  from dai t ig . .  ." Hallaway v.  Arkansas 4 3 5  U.S. 

475, 490 98 S . C t .  1173, 1 1 8 2 ,  5 5  L.ed, 2d 426 (1978) .  Loyalty t o  

a c l i e n t  i s  a l s o  impaired when a l a w y e r  cannot c o n s i d e r ,  

recommended o r  c a r r y  O W E  an  appropr i a t e  cause of a c t i o n  f o r  t h e  

c l i e n t  because of t h e  lawyer ' s  a t h e r  r e s p o n s i b i l i t i e s  or 

i n t e r e s t .  I t  

I 

DEFICIENCY 

O n  May 15, 1997 ,  cairnscl f a i l e d  t o  r epor t  t o  a Hearing on 

Defendant ' s  Motion t a  Suppress. This impeded appe l l an t  from 

p r o h i b i t i n g  s t a t e  i n  submit t ing evidence, which had been t a i n t e d  

by i l l e g a l  police procedures.  Cou~ i se l ' s  f a i l u r e  i n  showing a t  

hear ing ,  a l s o  hindered appel lan t  i n  suppressing witnesses  

tes t imonies  concerning gutis and c l o t h e s  i l l e g a l l y  d isc losed  t o  

witnesses prior t o  t r i a l .  (Nie ther  issue pertaining t a  the 

evidence or t cs t imonies  has been presented before  t h i s  C o u r t ,  

because they were not p r o p e r l y  preserved f o r  a p p e l l a t e  rev iew) .  
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A t  t h e  t i m e  of the hea r ing  a p p e l l a n t  was informed by t h e  Honorable 

Judge O . H .  Eaton,  t h a t  since your  a t t a r n e y  i s  no t  p re sen t  t h e  

c o u r t '  wairld not  h e r e  t h e  motion t a  ' suppress .  T h e r e a f t e r  counsel  

never  requested of t h e  c o u r t ,  nor  was a p p e l l a n t  presented  t h e  

oppor tun i ty  t o  hea r  d e f e n s e ' s  suppress ion  motion. 

1 

One week be fo re  t r i a l  s t a t e  wi tness  J u d i  Molnar, ( c l i e n t  

p rev ious ly  r e p r e s e n t e d )  d i d  not  show f a r  defence depose.  On t h e  

day af t r i a l  i t  was revea led  by s t a t e  a t t o r n e y  M r .  Has t ings ,  t h a t  

defense counsel  had omit tcd i n  subpoenaing Molnar o r  Gardrier f a r  

depose. Bath were s t a t e  w i tnes ses ,  and l a t e r  testified. 

O n  May &J., 1 9 9 7 ,  t h e  scheduled d a t e \  for t r i a l ,  coun/sel 

s p e c i f i c a l l y  s t a t e d  l'Judge my case is in a trial posture'to a 

degree. " T h e r e a f t e r  counsel proceeded t o  po in t  out  p r e c i s e ,  

apparent  d i f f e r e n c e s  which hindered caurisel and a p p e l l a n t  from 

forming a sound defense .  I t  i s  f u r t h e r  apparent  by the record  

t h a t  an a c t u a l  c o n f l i c t  of i n t e r e s t  was p re sen t  immediately before  

t h e  s t a r t i n g  of t r i a l .  Appel lant  atid counsel  had " i n c o n s i s t e n t  

i n t e r e s t "  i n  t h a t  a p p e l l a n t  wished t o  proceed wi th  h i s  r i g h t  t o  

t r i a l  by j u r y ,  and counsel a p p a r e n t l y  wanted t o  withdraw as  

counsel  and /o r  postpone the  t r i a l  p raceedings .  

What i s  f u r t h e r  ev iden t  i s  t h a t  counsel was not  completely 

prepared f o r  t r i a l .  I t  i s  obvious by c o u n s e l ' s  omissian i n  h i s  

duty of p repa r ing  a p l a u s i b l e  defense  t h a t  he f u l l y  expected 

e i t h e r  t o  be withdrawn from t h e  case  or have t h e  case postpancd. 

A n  " ac tua l  co-nf l ic t"  af i n t e r e s t  occurs when an a t t o r n e y  has 

' i n c o n s i s t e n t  i n t e r e s t " '  Smith v .  White, 815 F.2d 1401 (11th C i r )  

The Supreme Court has  made i t  clear t h a t  p r e j u d i c e  i s  presumed 

where an a c t u a l  c o n f l i c t  af in te res t  adve r se ly  a f f e c t e d  counsel ' s  

performance. 

To prove t h a t  t h e  c o n f l i c t  "adversely affected h i s  
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representation appellant "need not show that the result of the 

t r i a l  would have been different without the canflict of interest , 
only that the conflict had same adverse effect on counsel's 

perfarmance."McConico v. Alabama 919. F.2d 1 5 4 3 ,  1548 (11th Cir 

1990) .  

In accardance with the requirements of this Honarable Cour t  

appellant naw will shaw t h a t  counsel ' s  actians or omissions 

adversely affected caunscl's reprcsentatian. 

PREJUDICE 

Counsel's failure t a  appear a t  t h e  hearing f o r  defendant's 

motion t o  suppress barred a n y  possibility appellant might have had 
to prohibit the prosecution from presenting evidence and 

testimanies tainted by persuasive police tactics. At no time 

after was defendant permitted to present his suppression arguments 

to t h e  cour t .  Thereby prejudicing appellant by allawing state to 
submit to the jury cantroversial evidence and testimonies. 

By counsel failing t o  subpacna Ms. Malnar and Mr. Gardncr, 

c o u n s e l  failed i n  preparing to impeach witnesses an redirect 

examinatian, t h e r e f o r e  failing in his duties as appellant's 
advocate. 

The apparent inconsistent interest ' that evolved between 

appellant and counsel adversely e f fec t ed  trial caunsel 

representa t ion  of appellant. The United States Supreme Court has 

cautianed that "it i s  difficult t o  measure the precise effect on 

the defense of the representatian corrupted by conflicting 

interest." Strickland, 466 U.S. at 692, 104 S.Ct. at 2067; 

Holloway v. Arkansas, 435 U.S. 4 7 5 ,  490-91, 98 S.Ct. 1173, 

1181-82, 55 L.Ed.2d 426 ( 1 9 7 8 ) .  
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CONCLUSION 

The course of a t r i a l  can be d e c i s i v e l y  a f f e c t e d  by a c t i o n s  of 

defense counsel i n  preparing t h e  case. see c . g .  Maar v. United 

S t a t e s  432 F.2d 730, 739 (36 Cir .1970)  ( en  Banc) I n  a l l  due 

respec t  t a  Mr.Sweetings' performance during t r i a l ,  counse l ' s  

omissions i n  properly P p a r i r i g  f o r  t h e  a d v e r s i t i e s  which t h e  

defense undoubtedly faced ,  be i t  the t a i n t e d  evidence o r  t h e  

redirect-examination of t h e  s t a t e ' s  wi tnesses ,  caunsel's 

performance i n  p repa ra t ion ,  was d e f i c i e n t  and t h e r e f o r e  pre  judice 

appe l l an t  ' s  chances of a r e l i a b l e  r e s u l t  i n  t k i a l .  I 

I n  regards  t o  counse l ' s  omissian one can only sdrmise 

counse l ' s  frame of mind, and t h a t  he wholly a n t i c i p a t e d  t a  

withdraw a s  counsel from appe l l an t  ' s case .  

The wrangdoing cannot s o l e l y  be placed an t h e  shoulders  of 

caunsel and h i s  de f i c i ency ,  t r i a l  c a u r t  s i m i l a r l y  must  accede 

e r r o r  i n  n o t  g ran t ing  c a u n s e l ' s  mation t o  withdraw. 

[Olnce a pub l i c  defender maves t o  withdraw 
from t h e  r ep resen ta t ion  of a c l i e n t  based on 
a c o n f l i c t  due t o  adverse o r  h a s t i l e  i n t e r e s t  
between t h e  two c l i e n t s ,  under s e c t i o n  27 .53  
( 3 1 ,  Flor ida  S t a t u t e s  ( 1 9 9 1 1 ,  a t r i a l  cou r t  
m u s t  g ran t  s epa ra t e  r e p r e s e n t a t i o n . .  . 
[ A ]  t r i a l  c o u r t  i s  not  permitted t a  reweigh 
t h e  f a c t s  cansidered by t h e  p u b l i c  defender 
i n  determining t h a t  a c o n f l i c t  e x i s t s .  This 
i s  t r u e  even i f  t he  r ep resen ta t ion  of one of 
t he  adverse c l i e n t s  has been concluded. 

Guzman v .  S t a t e ,  644 S0.2d 9 9 6 ,  998-999 ( F l a .  1 9 9 4 )  ( c i t a t i o n s  

a m i t  t ed . 
The Eleventh C i r c u i t  has he ld  t h a t  a defendant may waive t h e  

., 5 



/-- 

I 

r i g h t  t o  c o n f l i c t  f r e e  caunscl a s  long  as  t h e  waiver i s  knowingly 

and i n t e l l i g e n t l y  made. Zuck v. Alabama, 588 F.2d 436 440 ( 5 t h  

C i r . )  c e r t .  denied,  444 U.S. 833, 100 S . C t .  63 ,  6 2  L.Ed.2d 42 

( 1 9 7 9 ) .  Ta be knowing and i n t e l l i g e n t ,  t h e  defendant must be t o l d  

(1) t h a t  a c o n f l i c t  of i n t e r e s t  e x i s t ;  ( 2 )  t h e  consequences t a  h i s  

defense from cont inuing with conf l i c t - l aden  counse l ;  and ( 3 )  t h a t  

he has the r i g h t  t o  ob ta in  a t h c r  counsel.  Gray v. E s t e l l e ,  616 

F.2d 801, 804 ( 5 t h  C i r .  1980); United S t a t e s  v. Garcia ,  517 F.2d 

2 7 2 ,  2 7 6  15th Cir .1975) .  

I n  t h e  i n s t a n t  case concerning " incons is ten t  i n t e r e s t "  t h e  

lower t r i b u n a l  f a i l e d  t o  inform appe l l an t  o'f t hese  r i g h t s ,  khus 

prevent ing  appe l l an t  from t h e  opportuni ty  to waive conflicr-free 

counsel.  

Respect f u l l y  Submitted , 

Avon WJrk Carr .  Inst. 
P.O. Box 1100 
Avon Park FL 33826-1100 
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IN THE DISTRICT COURT OF APPEAL 
IN AND FOR THE STATE OF FLORIDA 

FIFTH DISTRICT 

LARRY J. THOMAS, 

V. 

Appellant, 

CASE NO.: 97-1691 

STATE OF FLORIDA, 

Appellee. 

MOTION TO CORRECT AND SUPPLEMENT' \ 

THE RECORD ON APPEAL / 

COMES NOW the Appellant, Larry J. Thomas, proceeding pro se, 

pursuant to Rule 9.200(f), Florida Rules of Appellate Procedure and 

respectfully moves the Honorable Court to correct the record on 

appeal in this case prior to reaching any final decision. 

respectfully requests the Honorable Court to Correct the record on 

Apellant 

appeal by supplementing the record with the Motion to Suppress pre- 

pared by his trial counsel James Sweeting, 111, Esquire and by having 

this Honorable Court issue an order to have a transcript of the pro- 

ceedings held on May 15, 1997, at'the hearing scheduled by counsel 

Sweeting, on said M otion to Suppress, where counsel Sweeting never 

appeared at the hearing he had scheduled. See Exhibit " A " .  

The subject matter of said Motion Suppress was the clothing 

identified by the victims at the police department as being worn by 

one of the perpetrators of the burglary. This clothing was removed 

from appellant's person at the county j a i l .  The victims, at the 

,, 
f 



scene and time of the crime, had never indicated in any statement 

to investigating officers that one of the perpetrators wore the 

clothes they were led to identify later at the police department. 

Appellant desired to testify at trial and would have offered 

the following sworn testimony had counsel Sweeting followed through 

with his promise to come to the county jail and properly prepare 

appellant to testify. At trial counsel Sweeting warned appellant 

not to testify because ''these people are not going to play by the 

rules here." Appellant considered his position hopeless with no 

vigorous representation from his trial counsel. 
/ \ 

Appellant's testimony, briefly, would have been to the effect 
/ 

that he was sitting on the hood of his car in front of his house 

with his sister and 3 friends listening to the car radio when his 

wife called him to the house to take a phone call from the man who 

later became appellant's co-defendant in his case. The man on the 

phone asked appellant to pick him up at his house and transport him 

to a dope house where he could se l l  or exchange some jewelery for 

drugs and or money. Appellant asked the man on the phone why he 

didn't use his own car and what would appellant get out of it i f  he 

came and picked him up. The man on the phone indicated that he 

wished to keep his car of f  of the street and he would give appellant 

a nice gold chain for his trouble. At the time this phone conversa- 

tion took place the burglary and theft in this case was a completed 

act. The fact that appellant was at home at the time of the crime 

was testified to by his wife at trial. Vigorous representation by a 

fully prepared counsel would have had appellant's phone records in 

court to substantiate the time of this phone conversation. 

Since appellant's wife's birthday was only weeks away, and he 

wanted a nice present f o r  her, he agreed to drive the man on the 



phone to dispose of the jewelery he possessed. While so engaged he 

was stopped in the car he had just purchased and subsequently arrested. 

This car was later released from the police impound lot to appsllant's 

wife after she showed the receipt from the title transfer company. 

This was not a stolen car as the panel indicated in its prior opinion. 

The current tag on the car did not match the vehicle, although the 

tag was on the car when purchased, that was the reason for the police 

stop. By counsel Sweeting misadvising appellant about testifing in 

his own behalf he deprived appellant of the jury instruction on cir- 

cumstantial evidence, as appellant's testimony would have established 

a reasonable alternative, as opposed to the state's allegations, of 

why the stolen jewelry and guns were found in a car owned by appel- 

lant. ie: The man appellant picked up placed the jewelry and one 

gun in the car, the second gun under appellant's seat was appellant's, 

and was there when he took the phone call at his home. 

\ / 

I 

In conclusion appellant only wishes to point out to the court 

that it would seem conclusive as indicated by the 2 n d  and 3rd para- 

graph of page 3 of counsel Sweeting's Motion to Withraw (See Exhibit 

"B") that counsel Sweeting was unprepared for trial, could not and 

had not conducted a vigorous representation of appellant's case, nor 

had he carried out an appropriate cause or course of action f o r  appel- 

lant because of his other responsibilities to the Molnar family. 

WHEREFORE, appellant Thomas respectfully requests the Honorable 

Court to issue its order upon the clerk of the lower tribunal to 

supplement the record on appeal with the appellant's Motion to Sup- 

press and Motion for Bill of Particulars, or in the alternative, if 

the clerk of the lower tribunal reports that no such motions were ever 

filed by counsel Sweeting, that the Honorable Court issue an order 



I 

upon James Sweeting, 111, Esquire'to produce signed copies of the 

motions that he prepared for the hearing he had scheduled for Nay 15, 

1997, so that a proper and correct record on appeal will be before 

this Honorable Court. 

Respectfully submitted, 

AVON PARK CORRECTIONAL INST. 
P.O.  BOX 1100 / MB#530 
AVON PARK, FL 33826-1100 

I 

\, / 

NOTARY ATTEST I 

/ 

STATE O F  FLORIDA 
COUNTY O F  POLK 3r 

Sworn to and subscribed before me this 3/ day of Janunary, 
1999 by Larry J. Thomas who producted a Florida Department of 
Corrections Identification Card numbered, 100471 as identification. 

Signed this '71 day of 
January, 1999. 

PJUBLIC-STATE OF FLORIDA 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing 
Motion to Correct and Supplement the Record on Appeal has been for- 

Seabreeze Blvd., Ste. 500, Daytona Beach, Florida 32118 on this J/ - 
day of January, 1999. 

warded VIA U . S .  MAIL TO: The Attorney General's Office at 444 SJL 

6 4 7 1  , 
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