SUPREME COURT OF FLORI DA

EUGENE F. GAl NES,
Petitioner/ Appel | ant,

SUPREME COURT CASE NO
95, 134

VS.

LYNN SAYNE, as personal
representative of the estate
of CHLODEL H. GAI NES,
deceased.

DCA CASE NO 97-00491

Respondent / Appel | ee.

N’ N N N N N N N N N N N N

“ON—REHH-CN—-O—REM =D G S OO
SECOND DI STRI CT COURT OF APPEAL

REPLY BRI EF ON THE MERI TS OF PETI TI ONER
FUGENE E___GAI NES

JOHN B. G BBONS, ESQUI RE
FLORI DA BAR NUMBER 242901
G BBONS, MELENDI, G BBONS

& GARCIA, P. A
300 N. Franklin Street
Tanpa, Florida 33602



Tel ephone: (813) 228-0853

ATTORNEYS FOR PETI TI ONER



TABLE OF CONTENTS

TABLE OF CITATIONS . . . . . . . . . . . .« .« .« « .« .« « o .. i

ARGUMENT

1

THE FINAL JUDGMVENT AND SUPPLEMENTAL ORDER TO FI NAL
JUDGVENT ENTERED BY THE TRIAL COURT IN TH S CAUSE ARE
VO D DUE TO THE DEATH OF THE W FE PRI OR TO THE RENDI TI ON
OF A FINAL JUDGVENT OF DI SSOLUTI ON OF MARRI AGE BECAUSE
THE DEATH OCCURRED PRI OR TO DI SPOSI TI ON OF A TI MELY FI LED
MOTI ON FOR REHEARI NG, DEPRIVING THE TRIAL COURT OF
JURI SDI CTI ON TO MAKE THE DI SSOLUTI ON DECREE FI NAL. . 1

ALTERNATI VELY TO PO NT |, THE TRIAL COURT ERRED IN
ENTERING |IT S SUPPLEMENTAL CORDER TO FINAL JUDGMENT
GRANTI NG THE W FE ADDI TI ONAL EQUI TABLE DI STRI BUTI ON OF
$5, 500. 00, AND THE SECOND DI STRI CT COURT OF APPEAL ERRED
I N AFFI RM NG THAT DECI SI ON WHERE THERE WAS | NSUFFI Cl ENT
EVI DENCE AS TO THE VALUE OF OR WHETHER THE PROCEEDS FROM
THE SALE OF THE CGCEORG A PROPERTY WERE A MARI TAL ASSET
SUBJECT TODIVMISION. . . . . . . . . . . . . . . . .17

ALTERNATI VELY TO PO NT |, THE TRIAL COURT ABUSED |S
DI SCRETI ON WHEN | T AWARDED THE W FE ALI MONY RETROACTI VE
TO THE DATE THE HUSBAND FILED H'S PETITION FOR
DI SSOLUTI ON OF MARRI AGE BECAUSE THE TRI AL COURT CANNOT
MAKE AN ALI MONY AWARD PRI OR TO THE DATE THE W FE REQUESTS
SUCH RELIEF, AND THE SECOND DI STRI CT COURT OF APPEAL
ERRED IN AFFIRM NG THHS AWARD . . . . . . . . . . . . 9

CERTI FI CATE OF SERVICE . . . . . . . . . . . . . . . . . . . 12



TABLE OF CITATIONS

CASES

Baggett v. Baggett, 309 So.2d 223 (Fla. 2d DCA 1975) . . . . . 4
Beaty v. Gribble, 652 So.2d 1156 (Fla. 2" DCA 1995) Y
Becker v. King, 307 So.2d 855 (Fla. 4" DCA 1975) . . . . 3, 4, 5
Berkenfield v. Jacobs, 83 So.2d 265 (Fla. 1955) . . . . . . . 1,2
Fer nandez v. Fernandez, 648 So.2d 712 (Fla. 1995). . . . . . . .4
Jaris v. Tucker, 414 So.2d 1164 (Fla. 3d DCA 1982) . . . . . 2,5
Johnson v. Feeney, 507 So.2d 722 (Fla. 3d DCA 1987) . . . 1, 4, 5

McKendree v. MKendree, 139 So.2d 173, 174 (Fla. 1st DCA 1962).2,5

Noone v. Noone, 727 So.2d 972 (Fla. 5" DCA1998) . . . . . . . 7
Reopelle v. Reopelle, 587 So.2d 508 (Fla. 5" DCA 1991) . . . . 1
Sahler v. Sahler, 17 So.2d 105 (Fla. 1944) . . . . . . . . 2, 5
STATUTES

Section 61.071, Fla. Stat. (1995 . . . . . . . . . . . . . . 10



ARGUMENT

THE FI NAL JUDGVENT AND SUPPLEMENTAL ORDER TO FI NAL JUDGVENT
ENTERED BY THE TRI AL COURT IN THI S CAUSE ARE VO D DUE TO THE
DEATH OF THE WFE PRIOR TO THE RENDI TI ON OF A FI NAL JUDGVENT
OF DI SSOLUTI ON OF MARRI AGE BECAUSE THE DEATH OCCURRED PRI OR TO
DI SPOSI TI ON OF A TI MELY FI LED MOTI ON FOR REHEARI NG, DEPRI VI NG
THE TRI AL COURT OF JURI SDI CTI ON TO MAKE THE DI SSOLUTI ON DECREE
FI NAL.

In asking this Court to adopt the rule of |aw espoused in

Reopell e v. Reopelle, 587 So.2d 508 (Fla. 5'" DCA 1991), and by the

Second district below, the Wfe' s estate argues that these

deci sions are better reasoned t hen Johnson v. Feeney, 507 So.2d 722

(Fla. 3d DCA 1987) because they are consistent with prior case | aw

and the Johnson v. Feeney decision is not. To accept this

argunent, however, one nust ignore the factual and procedural
context in which each of these prior cases arose and take certain
| anguage out of context from these decisions which is arguably
favorabl e to Respondent’s position.

The first older case relied on by the Wfe's estate is the

decision of this Court in Berkenfield v. Jacobs, 83 So.2d 265 (Fl a.

1955) . In that case, the husband died after the signing of a
witten judgnent of divorce, but prior to the judgnent being
recorded by the clerk. Apparently, under then applicabl e stat utes,
recording of a judgnent by the clerk was necessary before any

further process or proceedings could be had on the judgnent. In
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hol ding the divorce decree effective, this Court noted that the
recordation was a nere mnisterial act and was only evi dence of the
judicial action already taken. [d. at 268. O crucial inportance

to the Berkenfield court was the fact that there were no further

trial |evel proceedings anticipated and that judicial |abor at the
trial |evel had ended. This Court sinply held that in such a
situation the failure of the clerk to have perfornmed the
m ni sterial act of recording prior to death would not effect the
validity of the divorce judgnent signed earlier. In the present

case, unlike Berkenfield, judicial |abor at the trial |evel had not

ended at the tine of the death of the Wfe. Thus, to argue that
the Second District’s opinion below is consistent wth the

Berkenfield decision is clearly wong. See, also, MKendree v.

McKendree, 139 So.2d 173, 174 (Fla. 1st DCA 1962) where the First
District stated that the validity of the divorce decree in

Berkenfield “was sustained on the premse that all judicial |abor

had ended.”
The contention by the Wfe's estate that the position of the

Second District belowis consistent with Sahler v. Sahler, 17 So. 2d

105 (Fla. 1944) and Jaris v. Tucker, 414 So.2d 1164 (Fla. 3d DCA

1982) is simlarly msplaced. Both of these cases require that a
written decree of divorce be entered prior to death of one of the

parties and stand for the proposition that nunc pro tunc divorce
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judgnents entered after death are not effective. Agai n, these
deci sions recogni ze that judicial |labor at the trial |evel nust be
ended prior to death of a party in order for the divorce decree to
be effective. Since a witten decree had not yet been entered at
the tinme of death, the courts in both these cases ruled that no
di vorce had occurred. These cases do not stand for the
proposition, as contended by Respondent, that a witten decree of
di ssolution will always be effective even though judicial |abor at
the trial |evel had not ended at the tine of death of a party.
The Wfe's estate then offers up the decision of the Fourth

District in Becker v. King, 307 So.2d 855 (Fla. 4" DCA 1975) as

bei ng consistent with the rule announced below. The problemwth
citing the Becker decision as authority in this case is that to do
so one nmust ignore the facts of Becker. |In that case, after final
hearing, the parties stipulated to the entry of a partial fina
j udgnent dissolving the marriage with the trial court reserving
jurisdiction on property issues. The husband then died before the
trial court entered a witten order on the reserved issues. The
i ssue on appeal in Becker was not whether the parties were divorced
at the tinme of death. Nei t her party argued on appeal that the
marri age had been term nated by death. The stipulated entry of the
partial final judgnent of divorce by the trial court had occurred

prior to death and there was no challenge to its effectiveness.
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Accordingly, the Becker court did not face the issue of the
validity of the underlying divorce, and only deci ded whet her the
trial court had the authority to determne the reserved property
i ssues after death. Thus, the Becker decision is not authority for
the issue in the present case. The Becker court did not, contrary
to the Wfe’'s m staken contention, hold that the parties’ marriage
inthat case was di ssol ved by the operation of the original witten
partial judgment of dissolution. The Becker court was sinply
relating the factual context of the case; i.e. a stipulated parti al
j udgment whi ch neither party was chall engi ng on appeal. To rely on
Becker here is to ignore the factual context in which that deci sion
ar ose.

Simlarly, the decision of the Second District in Baggett v.

Baggett, 309 So.2d 223 (Fla. 2d DCA 1975) is not authority for the
issue faced in the present case. Al though at first blush, the
facts of Baggett appear simlar to the present case, there is a
crucial difference. In Baggett neither party challenged the
efficacy of the divorce decree either at the trial level or on
appeal . The only issue was whether the trial court had the
authority to reduce its oral ruling on rehearing to witing after
one of the parties had died. The Baggett court held that since the
rehearing had been held and fully participated in by the decedent,

the matter had ri pened and matured for judicial determ nation prior
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to his death. Again, to view Baggett as authority is m splaced
because the i ssue of whether the underlying divorce decree was void
because of the death was never raised as an issue by any party.

In Fernandez v. Fernandez, 648 So.2d 712 (Fla 1995), this

Court pointed out the inportant distinction between the cases
relied on by the Wfe’'s estate and the factual context presented in

Johnson v. Feeney, and the present case. Fer nandez involved a

stipul ated bi furcation of the dissolution issue and the trial court
entered a partial final judgnent of dissolution with a reservation
on property issues. On appeal, the husband contended that after
the wife’'s death the trial court was without jurisdiction to enter
an order determning property rights. In rejecting this argunment,
this Court stated:

Respondent contends that the Becker case is in
conflict with Sahler v. Sahler, 154 Fla. 206, 17 So.2d 105
(1944), Johnson v. Feeney, 507 So.2d 722 (Fla 3d DCA),
review denied, 518 So.2d 1274 (Fla.1987), Jaris .
Tucker, 414 So.2d 1164 (Fla. 3d DCA), review di sm ssed,
419 So.2d 1198 (Fla.1982), and MKendree v. MKendree,
139 So.2d 173 (Fla. 1st DCA 1962), which hold that the
death of a party to a marriage di ssolution action before
a final judgnent is entered termnates the marriage
relationship by operation of [aw and divests the trial
court of jurisdiction to issue a final decree. Those
cases are not applicable here because in this case the
court had dissolved the marriage prior to the wfe's
death by entry of the final judgnent of dissolution. By
retaining jurisdiction to deal wth the property, the
court did not render the final judgnent dissolving the
marriage any |ess final.




Id. At 714. The significance of this quoted |anguage from
Fernandez is that this Court acknow edged the consistency between

Johnson v. Feeney, and the Sahler, Jaris and MKendree deci sions

and pointed out the fact that Becker and FEernandez which both
i nvol ve stipulated bifurcation are legally distinct. In addition,

by i ncl udi ng the Johnson v. Feeney deci sion within the above quot ed

statenent, this Court acknow edges that under the facts of Johnson
v. Feeney, which are identical to the present case, the judgnent of
di ssolution was not final at the tinme of death.

The husband concedes that the issue presented here is a
difficult one with strong policy argunents in support of both
sides. However, to adopt the position of the Wfe's estate and the
Second District bel ow woul d be tantanmount to approving bifurcation
in every dissolution case. Further, such a rule would lead to a
| ack of certainty as to when a divorce was final since it would
turn on the particul ar | anguage chosen in a notion for rehearing.
The Husband submts that the better reasoned and nore concrete
approach would be to require judicial |abor to be at an end at the
trial level before a divorce decree is considered final. Thi s
woul d add certainty to this area of the | aw and woul d be consi st ent

with the prior appellate decisions of this Court.



1. ALTERNATIVELY TO PO NT |, THE TRI AL COURT ERRED | N ENTERI NG
| TS SUPPLEMENTAL ORDER TO FI NAL JUDGVENT GRANTI NG THE W FE

ADDI Tl ONAL EQUI TABLE DI STRI BUTI ON OF $5, 500. 00, AND THE SECOND

DI STRICT COURT OF APPEAL ERRED | N AFFIRM NG THAT DECI SI ON

VWHERE THERE WAS | NSUFFI Cl ENT EVI DENCE AS TO THE VALUE OF OR

VWHETHER THE PROCEEDS FROM THE SALE OF THE GEORG A PROPERTY

WERE A MARI TAL ASSET SUBJECT TO DI VI SI ON.

Inits Answer Brief, the Wfe's estate contends that there was
sufficient evidence to support the trial court’s award on rehearing
of an additional $5,500.00 in equitable distribution. However, the
Wfe's estate can point only to the Husband' s testinony that on
Novenber 1, 1995, (sone three nonths prior to the filing on the
di ssolution petition) that there was between $10,000.00 and
$11,000.00 remaining in the parties joint checking account fromthe
proceeds of the sale of the Georgia property. This testinony, of
course, is evidence that this marital asset existed on Novenber 1,
1995. But, it is certainly not evidence that this marital asset
existed on the crucial date, January 25, 1996, the date the
di ssolution petition was filed. Particularly, inlight of the fact
that the Husband testified that the joint checking account was
closed in January 1996, (T.233-234), and that his financial
affidavit filed in evidence showed cash of only $344.00. (R 270).

The two appellate decisions cited by Respondent, Beaty v.

Gibble, 652 So.2d 1156 (Fla. 2" DCA 1995) and Noone v. Noone, 727

So.2d 972 (Fla. 5'" DCA 1998), do nothing to support Respondent’s



contention. Both of those cases are cited only for the proposition
that a party giving opinion testinony as to the value of an asset
in which he or she has an ownership interest is conpetent evidence
upon which a trial court may rely. Nei t her of those cases are
applicable to the issue presented here.

The issue in the subject case is whether the Husband's
testinony that an anount of cash existed 3 nonths prior to the date
of filing is sufficient evidence that the cash was a marital asset
subject to equitable distribution when there was no evidence
presented that the cash still existed 3 nonths later or that the
Husband i nproperly dissipated or transferred this asset. As stated
in the Initial Brief, the burden is on the Wfe to establish her
right to equitable distribution, and, in the absence of the finding
of an alternate valuation date by the trial court, the valuation
date to be used is the date of filing.

Since there is no evidence that this nmarital asset existed on
the date of filing and since the trial court nmade no finding that
an alternate valuation date should be used, the Wfe failed to
sustain her burden of proof and the award of the additional
$5,500.00 in equitable distribution on rehearing was clearly

erroneous. This Court should reverse that award.



[11. ALTERNATI VELY TO PO NT I, THE TRI AL COURT ABUSED | S DI SCRETI ON
VWHEN | T AWARDED THE W FE ALI MONY RETRCACTI VE TO THE DATE THE
HUSBAND FI LED HI' S PETI TI ON FOR DI SSOLUTI ON OF MARRI AGE BECAUSE
THE TRI AL COURT CANNOT MAKE AN ALI MONY AWARD PRI CR TO THE DATE
THE W FE REQUESTS SUCH RELI EF, AND THE SECOND DI STRI CT COURT
OF APPEAL ERRED I N AFFI RM NG TH S AVWARD.

In the Answer Brief, the Wfe's estate essentially fails to
address the contentions of the Husband under Point I11. The
argunent of the Wfe's estate appears to be that sonehow the
Husband should have been on notice when he filed the initia
di ssolution petition that the Wfe would at sone future date seek
alinony. Accordingly, the Wfe's estate argues, w thout any | egal
support, that since the Husband should have known that the Wfe
woul d | ater seek alinony, the trial court had the authority to
order alinony retroactively back to the period of time prior to her
first requesting such relief. The Husband fails to follow the
logic or nmerit to this contention.

This argument of the Wfe' s estate is curious in that the
Husband did not argue lack of notice in his Initial Brief. The
Husband has only contended, and restates here, the fact that there
is no case law or statutory support for the award of periodic
al i nrony, whet her tenporary or permanent, retroactive to a period of
time prior to when a party first requests such relief. As the

Husband stated in his Initial Brief, research has not discl osed any

ot her Fl ori da appel | ate deci si on where such a retroactive award has



been approved. Further, neither the Second District inits opinion
bel ow, nor the Wfe's estate in the Reply Brief has provided any
case | aw support for this award. Simlarly, Section 61.071, Fla.
Stat. (1995) by its ternms provides no authorization for such a
retroactive award.

Per haps | ack of notice is one reason why an award of alinony
retroactive to atine prior to when such relief is first requested
has never been approved or authorized statutorily. But, to focus
on t he question of whether the Husband in the present case may have
suspected when he initially filed that the Wfe would | ater request
alinony relief msses the point. Under Section 61.071, Fla. Stat.
(1995), if she had the need, the Wfe could have immediately
requested tenporary spousal support, but she waited nore than 3
months to request such relief. Counsel for the Wfe’'s estate in
his brief engages in speculation as to what the Husband may have
known about alinony ultimately being an issue in this case at the
tinme he filed his petition. It is just as easy to specul ate that
the Wfe waited 3 nonths to ask for alinony because she did not
need such relief at an earlier time. Despite the contention of the
Wfe s estate that her need for support is “uncontroverted”, there
is no evidence in the record to establish her need prior to the
time of her first request for spousal support.

As the Husband stated in his Initial Brief, there is no reason
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for the Court to sanction a rule of law that has no prior case | aw
or statutory support and which encourages a party who has a
legitimate need for support to delay assertion of their rights.
Accordingly, the Second District’s approval of this retroactive
award shoul d be reversed.
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CONCLUSI ON

For the foregoing reasons and |egal authorities, Petitioner
respectfully submts that the trial court erred in allowng this
cause to continue after the death of the Wfe divested the |ower
court of subject matter jurisdiction, or in the alternative, erred
inits awards of additional equitable distribution on rehearing and
retroactive alinony as stated herein, and since reversible error
has been denonstrated, the Judgnent entered by the trial court and
af firmed on appeal should be reversed by this Court with directions
to dismss this cause, or alternatively, remanded for further

proceedi ngs consistent with this Court’s ruling.

Respectful ly submtted,

John B. G bbons, Esquire
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