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SUMMARY OF ARGUMENT

The Amicus in this brief will urge this Court to maintain its

ruling in State v. Powell, 497 So.2d 1188 (Fla.1986), concerning

the constitutional status of a dead body as it relates to next of
ki n.

Creation of a novel fundanental right based on the substantive
due process clause of the Fourteenth Anendnent is an extrene
remedy. As such, any court considering such a request nust
undertake a careful and cautious reviewin order to assure that its
ruling conports with the overall structural rights created by the
Consti tution. The Amicus is concerned that creation of a
fundanmental right in a dead body for next of kin is inconsistent
with the general rule of law and that such a change in the |aw
woul d have del eterious pecuniary effects on the several counties.

Initially, the Am cus expresses the concern that creation of
a fundamental right in a dead body w il have the undoubted effect
of causing counties to take this increased potential for liability
i nto account, thereby syphoni ng of f fundi ng whi ch coul d be used for
nmore soci ally dynam c prograns. Specifically, a survey of counties
and their subordi nate agencies illustrates that social service and
community m nded agencies bear the brunt of responsibility for

conplying with Section 245, et seq., Florida Statutes, which



requi res counties to dispose of unclai ned and i ndi gent bodies. As
such, it is easily conceivable that funding reallocation would
negatively effect these agencies. Therefore, such unintended
consequences shoul d be consi dered when examning this issue inits
totality.

Consistent with the above argunent, finding a fundanental
right in a dead body is inconsistent with the State Legislature's
intent in creating Section 245, et seq., Florida Statutes. Nowhere
in any of the legislative history is there a reference to the
creation of a fundanental right and the reasonabl eness standard
imbued within the statute favors an interpretation that the
Legi sl ature favored a | ower standard be applied. Also, it nust be
acknow edged that the job of burying the deceased is a health issue
whi ch nmust be acconplished efficiently, or else deconposition of
the corpse or the concomtant dangers included in that process wll
occur .

Finally, the Legislature clearly deened alternative use for
bodi es subject to Section 245, et seq. acceptable as it allows for
their use by nedical schools for the benefit of society. Section
245. 07 (1997). Therefore, there is no legislative support
available to Petitioners in this matter.

As to the |l egal standards and rulings involved in the case at



bar, 42 U.S.C. Section 1983 sets a straightforward requirenent that
in order to state a claimthe plaintiff nust allege that a right
secured by the Constitution has been violated. Therefore, unless
Petitioners are able to show specifically that they do in fact
retain a substantive due process property right in the body of the
deceased for next of kin, their 1983 claimis without nerit and the
certified question nmy appropriately be answered in the
affirmative. The Am cus provi des abundant case | aw in support of
its position that such a constitutional right is not present in the
dead body itself; therefore, Petitioners' 1983 clai mcannot stand.

For these reasons, Am cus suggests that this Court should

answer the certified question in the affirmative.



INTRODUCTION

The certified question before the Court today asks: DCES
PONELL PRECLUDE ALL SECTI ON 1983 CLAI M5 GROUNDED ON | NTERFERENCE

WTH AN | NTEREST IN A DEAD BODY? Crocker v. Pleasant, 727 So.2d

1087, 1089 (Fla. 4th DCA 1999). This question derives directly
fromthe original trial conplaint of Petitioners in which next of
kin brought a 42 U . S.C. 1983 civil rights cl ai magai nst Pal mBeach
County and others based on allegedly inproper conpliance wth
Section 245, et seq. of the Florida Statutes. |In support of their
position, Petitioners maintain that next of kin have a fundanental
right pursuant to the due process clause of the Fourteenth
Amendnment in the body of their deceased relative. Specifically,
Petitioners rely on two Sixth Grcuit Court of Appeals cases to

sustain their argunent. See Waley v. County of Tuscola, 58 F.3d

1111 (6th Cr. 1995); Brotherton v. Ceveland, 923 F. 2d 477 (6th

Cr. 1991).

Petitioners urge that the rulings in Whaley and Brotherton

uphold the right of parties to bring Section 1983 actions based
upon an interpretation that next of kin retain a constitutiona
substantive due process property right in the corpus of the body
itself. Acknow edgnent of this limting theory is inportant because

such a claimis separate and distinct froma claimof |oss of the



right to bury. This latter claim to right is based upon a
“liberty" interest whereas the fornmer is absolute and based on a
property interest. | ndeed, even though traditional tort clains
coul d provide potential damage award renedi es to next of kin, the
only genuine cure to those injured by the acts of the governnent
woul d be to provide these individuals with the opportunity to have
a cerenonial farewell to their |oved one. As such any right to the
body achieves nothing wi thout the cerenonial release which is
enconpassed through the | oved one's right to bury.

Accurately distinguishing between these two |egal postures
provides insight into the noral and comobn |aw foundation
supporting the provision of any |l evel of right retai ned by next of
kinin the disposition of their deceased relative. An exam nation
of these underpinnings also provides direction concerning the
appropri ateness of any rights which should be conferred to next of
kin considering the availability of non-constitutional renedies.
Any exam nati on concerning the status of a dead body to next of kin
shoul d be nmade within this context. Therefore, this Am cus Bri ef
will provide this Honorable Court with sufficient background and
contenporary case law information to allowit to be fully aware of

the state of the | aw concerning this nost sober issue.



I. EFFECTS OF CREATING A FUNDAMENTAL RIGHT IN A
DEAD BODY.

The Am cus, the FLORI DA ASSOCI ATI ON OF COUNTY ATTORNEYS, is
responsible for representing and providing |egal advice to the
several boards of county comm ssioners in the State of Florida
whi ch concomtantly includes the representati on of the subordinate
departnents which are given the responsibility of conplying with
Section 245, Florida Statutes, which requires the counties to
di spose of unclainmed or indigent corpses.! The concern of Am cus
is that any drastic changes in the duty owed the next of kin in
di sposi ng of dead bodies has potentially dangerous repercussions
concerning funding issues for each of the Florida counties. The
Am cus is convinced that the current protection provided by the
State of Florida through applicable tort renmedies are nore than
sufficient to provide Petitioners with adequate redress wthout
taking the drastic step of creating a novel fundanental right and
as such opening the counties up to Section 1983 civil rights
liability.

A. Effects On All Entities Dealing With Dead Bodies

Areviewof the Florida Statutes illustrates the potential far

reaching effects the creation of a fundanental property right in a

1See attached Conposite Exhibit "A".
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dead body coul d have on entities besides the counties. Entities as
di sparate as coroners, funeral honmes, nedical schools, |[|aw
enforcenent departnents, and hospitals, to nane a few, would be
negatively inpacted by such a determ nation. Such a vast effect
woul d occur because Petitioners' position would create an absol ute
right in the corpus of the corpses and as such any perceived
vi ol ation of that property right would create an acti onabl e Section

1983 claim Daniels v. Wllians, 474 U.S. 327, 331 (1986).

Therefore, Petitioners' position would create liability issues for
any of these entities which fromtinme to tinme nust deal with dead
bodi es and as such these entities would have to take what ever steps
are necessary to protect their interests and increased liability.
At this tinme the effects of such a cause and effect response cannot
be cal cul ated, but the effect would certainly not be a positive
change for the citizens of Florida.

B. Financial Costs To Counties

The creation of a new fundanental property right in a dead
body woul d have several deleterious effects on the counties.

Di sposal of human remai ns which are unclained is a duty pl aced
upon the counties by the State Legislature. See Section 245.07,
Florida Statutes (1997). This duty nust be conplied wth,

ot herwi se besides failing to satisfy the provisions of Section 245,



the county will be subject to tort clains seeking danmages. These
anple renedial outlets remain available to Petitioners in this
matter without resorting to federal civil rights protections. See

Wlilianms v. Cty of Mnneola, 575 So.2d 683, 690 (Fla. 5th DCA

1991) (cause of action exists for reckless infliction of enotional

distress in relation to a dead body; Halpin v. Kraeer Funera

Hones, 1Inc., 547 So.2d 973 (Fla. 4th DCA 1989) (claim of

i ntentional infliction of enot i onal di stress because of
interference with dead body, exenpt frominpact rule); Kirker v.

Orange County, 519 So.2d 682 (Fla. 5th DCA 1988) (this Court

acknow edges the next of kin's right to bury a body).

As can be seen, there are nore than anple renedial outlets
avail able to Petitioners; these outlets are currently consi dered by
counties in determning their budgets and the need to be aware of
this protractive liability. Heapi ng the dead weight of Section
1983 liability will alter this analysis and require that counties
eval uate their position with this liability source in m nd.

Currently the counties are responsibly dealingwith this issue
as the low nunber of conplaints registered wth the counties

observes.? Creation of this new liability though will have a

2ln past two years only 11 conplaints issued. See attached
Conposite Exhibit "A".



twofold effect. First, it would encourage next of kin to avai

t hemsel ves of this potential windfall as their available renedy
woul d be heightened significantly in conparison to a normal tort
matter. Secondly, assum ng the counties continue to serve these
deceased i ndividual s i n the manner provided currently, though there
would not be a great leap in cases filed against the counties,
prudence would direct them to divert funding from other nore
deserving sources to the area of providing further oversight for
the burial program As such, other locally successful prograns
whi ch benefit the local citizens could be lost. This nmeans that in
many counties socially protective prograns m ght be |lost in order
to maintain the state mandated burial requirenments.® This is too
high a price to pay in order to provide a superfluous renedy to
Petitioners in this matter.

C. Inconsistency With Legislative Intent

Finally, a creation of a fundanental property right in the
dead body of next of kin subverts the State Legislature's intent as
to their reasoning for Section 245, et seq., and as to the
appropriate renedy for failure to conply with state | aw.

The di sposal of dead body provisions were originally enacted

3Per Conposite Exhibit "A", 12 social service departnments and 12
community agencies charged with oversight, together wth various
ot her agenci es as indicated.



at Section 125.44, Florida Statutes (1951), and they required the
vari ous boards of county comm ssioners to send uncl ai ned bodies to
the Florida nedical school for their use after 10 days. At that
tinme the Legislature's focus concerned supplying nedical schools.
Though this remains an inportant aspect of the law, the intent of
the Legi sl ature was expanded by: 1) requiring the counties to bury
uncl ai med and indigent bodies; and 2) requiring the counties to
attenpt to contact any next of Kkin. Section 125.44, Florida
Statutes (1969) (required a search for next of kin). 1In 1973, the
statute was noved to its current cite in the Florida Statutes, and
in 1991 the search requirenents for the counties was created.
Section 245, et seq. (1973), (1991).

Through these provisions, the State Legislature clearly
intended to place a duty on the counties to nmake a reasonable
search for the next of kin for the deceased body, but there is no
suggestion that they intended for any substantive right to be
creat ed. Furthernore, the Legislature also inferentially
acknow edged the public health issue involved with allow ng dead
bodies to deteriorate by requiring the counties to di spose of those
bodi es that would not be disposed of by a private party.

As such, the State Legislature, in its wisdom created an

actionable duty which is available to next of kin alleging sone
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damage by a breach of the governnent's duty to nake a reasonabl e
search prior to burying an unclainmed body. This renmedy should be
sufficient as it reconpenses the injured party for effecting their
right to bury their next of kin at or near the time of death
because of a breach of duty by the governnent.

II. LEGAL STANDARDS

A. 42 U.S.C. Section 1983

The standard applied in reviewing a 1983 claimis clear and
unequi vocal, "[t]o state a cogni zabl e clai munder Section 1983, a
plaintiff's conplaint nust allege that the conduct of a defendant
acting under color of state | aw deprived the plaintiff of a right,
privilege, or immunity secured by the Constitution or |laws of the

United States." 42 U. S. C. Section 1983; Wal ker v. Reed, 104 F. 3d

156, 157 (8th Cr. 1997), cf. Enory v. Peeler, 756 F.2d 1547, 1554
(11th Cr. 1985). As such, a plaintiff is required to show breach
of a fundanental right in order to maintain a substantive due
process chal |l enge, otherw se only the adequacy of the procedural

due process may be challenged, Daniels v. Wllians, 474 U S. 327,

373-39 (1986) (Stephens concurring). In the case at Dbar
Petitioners fail to assert the necessary challenge to the validity
of the state |aw under which the alleged deprivation of rights is

based, therefore, no Section 1983 claimwll lie if there is no

11



substantive due process property right in the dead body.

B. Substantive Due Process Standard

The Due Process C ause of the Fourteenth Anendnent provides,
"nor shall any State deprive any person of life, liberty, or
property, w thout due process of law." United States Constitution
Amendnent XV, Section 1. This canon provides for two distinct
constitutional procedures: 1) procedural due process protections;

and 2) substantive due process protections. See Zinernon v. Burch,

494 U. S. 113, 125 (1990) (providing an authoritative review of the
distinct standards of review applicable in the due process
anal ysi s) .

As to the substantive due process protection, courts have
consistently and uniformy required that in order for a right to
fall within the scope of this protection, that right nust be
fundanmental - "inplicit in the concept of ordered I|iberty."

MKinney v. Pate, 20 F.3d 1550, 1556 (11th Gr. 1994), quoting

Pal ko v. Connecticut, 302 US. 319, 325 (1937). Exampl es of

fundanental rights are: nost of the enunerated rights enconpassed
within the Bill of Rghts (i.e. right to free speech), and the
penunbra of rights included within the enunerated life, liberty,
and property protections (i.e. abortion rights). See MKinney, 20

F.3d at 1556, citing Planned Parenthood v. Casey, 505 U S. 833

12



(1992). Inthe alternative, a substantive due process right can be
created where governnental action "shocks the conscience" of the

court. See Rochin v. California, 342 U S. 165, 172 (1952).

The standard of review applied by the United States Suprene
Court in determ ning the existence of a fundanmental right has been
extrenely strict, providing that "[a]s a general matter, the Court
has al ways been reluctant to expand the concept of substantive due

process." Collins v. Gty of Harker Heights, 503 U S. 115, 125

(1992). Furthernore, the Court explains that it is necessary to
"focus on the allegations in the conplaint to determne ho

petitioner describes the constitutional right at stake. " Id

(enmphasi s added).* Therefore the Court nust review the matter
before it specifically withinthelimts of Petitioners' clai mwhen

exam ni ng whet her a fundanental property right in the body of the

deceased for next of kin exists.

In applying the lawto the question, this Court should al so be
careful to note that even if a property right exists in a thing,
such right is not necessarily entitled to substantive due process

protection. Regents of the University of Mchigan v. Ew ng, 474

‘A review of Petitioners' Conplaint illustrates that a claimfor a
constitutionally protected property right in the body of deceased
formed the basis of the substantive due process claimin question.
Petitioners' Conplaint at paragraphs 30, 36.
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U S 214, 229 (1985) (concurring Powell). Such rights can only be
created after cautiously considering whether inclusion of this new
protection conports with constitutional purposes and the histori cal

devel opnent of these protections. |d., citing Poe v. Ul man, 367

U.S. 497, 544 (1961).

Overall, the courts have been reticent to create new
substantive due process rights, limting them to only the nost
fundanmentally entitled situations. Therefore, unless this Court
determ nes that the next of kin's right to the actual corpus of a
dead body reaches this nost heightened of standards, no Section
1983 action wll 1lie in the Petitioners' Conplaint and the
certified question may be answered in the affirmative.

III. THE SIXTH CIRCUIT RULINGS ARE ANOMALOUS

The critical 1issue before this Court today, apart from
responding to the certified question, involves your determ nation
of the constitutional protection provided next of kin in the dead
body of a |oved one. As discussed previously, this decision wll
determ ne whether a Section 1983 claim may properly be brought
where next of kin alleges sonme injury to the deceased body.
Therefore, Am cus has undertaken an extensive review of federal and
state law to determ ne the status of a dead body as it relates to

next of Kkin.

14



A. View Of The State's Courts

Any review of the constitutional issue involvedin the case at
bar must begin with a review of this Court's ruling in State v.
Powel I, 497 So.2d 1188 (Fla.1986). As this Court is fully aware,
Powel | involved a challenge to the statutorily authorized procedure
of renovi ng corneal tissue fromdecedents during autopsies. |d. at
1190. Though the Court determ ned that next of kin had no right in
a liberty or property interest in the remains of their decedent, a
seem ngly overl ooked portion of the Court's anal ysis acknow edges
the limted right to possess the remains of a decedent in order to
exercise the cerenonial right of burial. Id. at 1192, Thi s
distinctionis the crux of this issue before the Court today as the
specific right claimed by the Petitioners is a property right in
the body itself - no reference to the cerenonial right to bury is
put forward. Furthernore, the cases cited by this Court in Powell
i n support of the above proposition remain good law. 1d. (citation
omtted).

Concerning Justice Shaw s dissent in Powell, nothing cited
thereinis either consistent wwth Petitioners' argunent inthe case
at bar nor inconsistent with the majorities' specific holding
| ndeed, Justice Shaw s opinion distinguishes between the trial

Def endants in Powell and Petitioners in the case at bar. 1d. at

15



1194.

Specifically, the Defendants in Powell received a direct
pecuni ary benefit by conducting the autopsy, whereas no such
benefit is received in the case at bar. Al so, unlike the

Petitioners, Justice Shaw asserted that a privacy right in the

decedent's body m ght exist, 1d. at 1196, nore inportantly though
this potential right was based upon the need for next of kin to
celebrate the Ilife of the deceased, "through appropriate
commenoration,” [d., and it was qualified by the "overriding police
power of the state to regulate the care and disposition of dead
bodies.” 1d. Therefore, it seenms clear that the dissent in Powell
in no way provides support for the claim that a fundanental
property right is present in the deceased body for next of kin.

Every state court case reviewed by Am cus supports the Powel |
decision, finding no right in the corpus of the body but varying
rights in the cerenonial right to bury; none of the latter though
reaches the hei ght of constituting a fundanental property, liberty,
or privacy right under the United States Constitution.

For exanple, in Illinois, the sem nal case on point explains
t hat because of their duty to bury, the nearest relatives to a

deceased retain a quasi-property right in the body. In re Estate

of Medlen, 677 N.E.2d 33, 36 (Ill. App. 2d 1997). As the Court

16



further explains, "[while] there is no property right in a dead
body, a right of possession of a decedent's renmains devol ves upon
next of kin in order to nake appropriate disposition "[...] by

burial." Id., quoting Leno v. St. Joseph Hospital, 402 N E 2d 58

(rrr. 1973). Simlarly, the courts in Col orado have specifically
noted that there is no property right in the body of a deceased

itself. Wall v. Rose H Il Cenetery Association, 914 P.2d 468, 470

(Col 0. App. 1995), citing Cul pepper v. Pearl| Street Building, Inc.,

877 P.2d 877 (Colo. 1994).
A nore clear understanding of this dichotony of rights is

provi ded by t he Mont ana Suprene Court in Contreraz V.

M chel otti-Sawers, 896 P.2d 1118 (Mont. 1995), where the Court

citing Wsconsin case | aw expl ained, "[t]he basis for recovery of
damages is found not in a property right in a dead body but in the
personal right of the famly of the deceased to bury the body."

Id. at 1122, quoting Scarpaci v. M| waukee County, 292 N. W 2d 816,

820-21 (Wsc. 1980).

The Tennessee courts dealing in a factually simlar case in
whi ch next of kin brought a sinple tort action for failure to
provi de notice of their decedent's death, held that no fundanent al

right lay in the body of a deceased. Tinsley v. Dudley, 915 S. W 2d

806, 807 (Tenn. App. 1995), citing 22(a), Am Jur. 2d Dead Bodi es,

17



Section 2, page 9. The Court acknow edged only the quasi-property
right arising out of a duty to bury. |d., citing 22(a), Am Jur.
2d, Section 3, page 10(further citation omtted). Qur own courts

have cone to this same understandi ng. See Kirker v. Orange County,

519 So.2d 682, 684 (Fla. 5th DCA 1988).

Overall, as there is no state case law in conflict with the
standard asserting no property right in the body itself, but sone
quasi -property right in the right to bury, there can be no doubt
that a finding that a fundanental right exists in a dead body woul d
contradict the analysis of your brethren state courts. | ndeed,
even the M chigan courts which are within the Sixth Crcuit Court
of Appeals' jurisdiction hold that there is no property interest in
t he dead body, but because of the Federal Court determ nation, a
fundanmental right did in fact exist within that circuit based on a

f ederal standard. Danpier v. G ace Hospital Corporation

Nw2d  , 1999 W. 55150 (M ch. App. 1999). Therefore, as an
issue of state law, there is no question as to the status of next
of kin's right in the deceased' s body. Federal |aw precedent is
simlar.
B. View Of Federal Courts

As discussed previously, fundanental rights are extrenely

limted and where these rights are based on federal |aw the

18



protection clainmed nust be specific. The Federal Courts, review ng
the constitutional nature of a dead body, have been consistent,
outside of the Sixth Circuit, with none finding a fundanental
property right in a decedent's body. Most inportantly, though
neither the Eleventh Grcuit Court of Appeals, the United States
Suprene Court, nor any Federal District Court in Florida, have
found a constitutionally protected fundanental property right in
the body of a deceased.

Initially, though, it is inportant to exam ne the \Waley and
Brot herton decisions. The original Sixth Crcuit opinion finding

a constitutional property right in a dead body was Brotherton v.

G eveland, 923 F.2d 477 (6th Cr. 1991). Unlike the case at bar,
Brot herton i nvol ved the renoval of corneal tissue and therefore a

"mutilation" of the deceased body. Brotherton, 923 F.2d at 478.

The Court's reviewon the i ssue of the constitutional nature of the
dead body acknow edged t hat the exi stence of a property interest is
controlled by state law, |Id. at 480, and it went on to find that
Chio | aw provided a sufficient right in the dead body to create an
entitlement and thus subject to federal procedural due process
rights. Id. at 981-82. The Court analyzed the GChio Statutes
provi ding for the post deprivation procedure and found it | acking.

Id. For these reasons, the Sixth Crcuit in Brotherton found the
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removal of corneal tissue to be unconstitutional, not based on
procedural due process grounds, not substantive rights. Therefore,
Brotherton does not hold for the proposition advanced by the
Petitioners in the case at bar.

The Whal ey deci sion, on the other hand, does in fact support
Petitioners' position, but it is alone in holding this position
Whal ey also involved a corneal renoval statute, but this Court
actually did rule directly on the issue of whether there is a
substantive due process right in a dead body.

Consistent with Brotherton, the Wal ey Court acknow edged t he

quasi -property right found in the right to bury, but it went one
step further and determined that interest was sufficient to
constitute a federal substantive due process right in the body.
This decision is the only one taking this leap in logic and the
Am cus woul d suggest that it therefore holds no value in the face

of overwhel m ng case |law which is totally contradictory.

For exanple, in Arnaud v. Odom 870 F.2d 304 (5th Gr. 1989),
the Fifth Circuit addressed this question in the context of
unaut hori zed nedi cal experinents conducted by a parish enpl oyee.
The Plaintiffs brought both procedural due process and substantive
due process clains against Defendants, claimng the |oss of

property and liberty interests; for our purposes, the substantive
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claimw || be exam ned.

The Plaintiffs clainmed the loss of a liberty or privacy
interest, but in its review, the Arnaud Court, mndful of the
hei ghtened review that nust be taken when inporting fundanent al
rights, determ ned that a | ack of precedential support, Id. at 310,
and t he hei ght ened standard for findi ng new substantive due process
rights, 1d. at 311, dooned the Plaintiffs' request. See al so,

Tafoya v. Bobraff, 865 F.Supp. 742, 751 (D.N. M 1994) (Court held

that next of kin have no constitutional |I|iberty interest in
decedent' s corpse).

Simlarly, the Eighth Grcuit has consistently held that tort
remedies and not constitutional renmedies provide relief from

injuries suffered for "nutilation" of a dead body, Fuller v. Mrx,

724 F.2d 717 (8th Cir. 1984), and | oss of the right to bury, Lawer

v. Kernodle, 721 F.2d 632, 634 (8th Gr. 1983). A review of these

cases illustrates that even where a quasi-property right in a dead
body exists, state lawtort renedies were sufficient to renedy the

loss. Fuller, 724 F.2d at 719. See also, Ravellette v. Smth, 300

F.2d 854, 858 (7th Cr. 1962) (Court noted that next of kin have
only alimted interest in a decedent's body).
As can be seen, the overall inport of federal case |aw

supports this Court's interpretation of the status of a dead body;
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therefore, the certified question should appropriately be answered

in the affirmati ve.
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CONCLUSION

The Powel|l Court, inreviewng the effects of "nutilation” on
a deceased body to the next of Kkin, properly delineated the
specific request for relief based on the rights in a decedent's
body and not the right to bury. Powell, 497 So.2d at 1192. This
distinction is critical because it affects the nature of
constitutional relief sought and it tacitly acknow edges the noral
nature of the appropriate renedy. | ndeed, in the case at bar,
Petitioner may still be able to fully nmenorialize their deceased as
the body was buried and may be in a sufficient state that nothing
but time will have been | ost. Though such a loss in tinme is
di sconcerting, Amcus feels that it does not rise to the |evel of
a fundanental right; and particularly not based on any
constitutionally protected right in the body itself. This position
is overwhel mngly supported by the case law cited and through an
exam nation of Section 245, et seq., Florida Statutes, which places
a duty on counties to dispose of unclainmed and indigent dead
bodi es.

As suggest ed by the Am cus through United States Suprene Court
| aw, the creation of a fundanmental right is an extraordi nary renedy
whi ch nust be fashioned with an eye on the global view of the

Constitution's intent to limt those rights which receive such
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protection. Only one court in both the state and federal systens
has determ ned that creation of this novel fundanental right is
appropriate and in the face of overpowering evidence of the
anomal ous nature of this ruling, Amcus feels that this Court
shoul d properly maintain its position in Powell.

Respectful ly submtted,

CARL E. BRODY, JR

Assi stant County Attorney
315 Court Street

Cl earwater, FL 33756
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FL Bar #0102229

Attorney for Am cus Curiae
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