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INTRODUCTION

The Petitioner, M CHAEL Rl ECHE, was the Defendant in the trial
court and the Appellant in the Third D strict Court of Appeal
(hereafter, “Third District”). The State of Florida was the
prosecution in the trial court and the Appellee in the Third
District. In this brief, the parties will be referred to as they
stood in the trial court. The synbols "R", "S.R”, and “S.R 2.”
will refer to the record on appeal, the supplenented record filed
by the Defendant, and the supplenented record filed by the State,
respectively. Moreover, the synbol “App.” followed by a letter
will refer to the docunents contained in the appendix to this

brief.



CERTIFICATE OF FONT AND TYPE SIZE
This brief is formatted to print in 12 point Courier Newtype

size and style.



STATEMENT OF THE CASE AND FACTS

On Decenber 16, 1998, the Defendant was arrested for grand
theft auto, grand theft, and resisting arrest w thout viol ence, and
this matter was ultimtely assigned the court case nunber F98-
42153B. (R 4-5, 13-18) The arrest affidavit indicated that the
Def endant was a passenger in an stol en autonobile which was tow ng
a stolen trailer, and when the officer stopped the autonobile, the
Def endant ran. (R 4-5)

The follow ng day, the Defendant was rel eased on bail in the
anount of $11,000. (R 1, 6) On January 7, 1999, the Defendant’s
bond was surrendered because he breached his bail bond agreenent
(R 7; S.R 2. 1), but on January 16, 1999, the Defendant was
rel eased on bond again in the anmount of $11,000. (R 1, 8)

On January 19, 1999, the Defendant was arrested on new charges
of tanpering wth a witness and battery. (R 11-12) This matter
was assigned to the donmestic violence unit and was ultimtely
assigned the court case nunmber F99-2174. (R 11-12) The arrest
affidavit alleged that, on Decenber 24, 1998, when the Victim the
Def endant’s girlfriend, was packing her bags to nove back in with
t he Def endant, the Defendant becane angry over a letter the Victim
had allegedly witten to an ex-boyfriend. (R 11-12) The
Def endant sl apped the Victim about the face, grabbed her by the
face, and threw her on the bed. (R 11-12) Wen the Victimtried

to tel ephone the police, the Defendant took the tel ephone fromher,



smashed it on the floor, and left the Victinis residence.! (R 11-
12) The Victimsuffered a mnor injury to her lip and a bruise on
the left side of her face. (R 11-12) The day followi ng his
arrest for the donestic abuse crinme (case F99-2174), the
Def endant’ s bond in the 98-42153B case was surrendered. (R 9)

On January 25, 1999, the Defendant was formally charged by
Information with resisting an officer w thout violence, grand theft
inthe third degree, and trespass in a structure or conveyance in
case F98-42153B. (R 13-18) In open court that day, the State
represented to the trial court that the Defendant had been arrested
on new charges in the donestic abuse case nunber F99-2174 and
requested that the trial court hold the Defendant w thout bond
after it reviewed the arrest affidavit for those new charges. (R
35) The matter was reset when it was realized that the arrest
affidavit for case nunber F99-2174 was not before the trial court.
(R 35-36)

On February 9, 1999, in open court the State announced that it
was going to formally charge the Defendant by Information in the
F99- 2174 donestic abuse case, that it was charging the Defendant
wi th one count of battery, and that because they were not filing

charges for tanmpering with a wtness, the matter was to be

! In his brief, the Defendant appears to take issue with the
fact that he was arrested twenty-six days after he comnmtted the
donesti c abuse incident. However, areviewof the arrest affidavit
i ndi cates that the Defendant left the Victim s residence after the
incident. (R 11-12)



transferred to county court.? (R 21-23, 40) The Def endant
requested that he be released on bond in case nunber F98-42153B
arguing that the battery charge was being transferred to county
court, and because the Defendant worked. (R 40) The follow ng

di scussi ons then ensued:

[ DEFENSE COUNSEL]: | am asking if you would set a
bond in his case. He is telling nme he works.

| believe you gave him no bond because he got re-
arrested on a felony charge.

THE COURT: That is the way it is going to remain.

[ DEFENSE COUNSEL]: In light of the State filing a
m sdeneanor, would you consider setting sone kind of
bond?

THE COURT: No bond.

[ DEFENSE COUNSEL]: Does the State have his priors
to see if he ever been arrested before?

THE COURT: | don’t know, but | would give you an
opportunity to explore that.

(R 40-41)
After a recess, the Defendant then argued:

[ DEFENSE COUNSEL]: ... This is the gentleman who
pi cked up a new case which turned out to be a m sdeneanor
and you revoked his bond on F98-42153B.

Judge, | would like to tell you a little bit about
[the Defendant]. He lived in Dade County for the |last 6
years. He has two children and a wife. H's aunt who is
present here in court, his nother and father. Hi s father
woul d be here except he had an injury. He works. He

2 The tanpering with a witness charge was not included in the

Information. (R 21-23)



supports the famly and pays the rent.

He has no felony convictions that | could see. He
has a prior m sdeneanor for battery.® And | ask, judge,
t hat you set a bond on F98-42153B because | believe there
are reasonabl e neans to protect the community for himto
have a bond.

THE COURT: State, what is your position?

[ THE PROSECUTOR] : Judge, in County Court. [ The
Def endant] was out awaiting a felony trial, we filed a
m sdeneanor battery. Under the case of Houser v. Manni ng,

not only probabl e cause was found by the County Court but
actual charges were found.

THE COURT: Motion denied.

[ DEFENSE COUNSEL] : | just want to state for ny
record, Houser v. Mnning isn't applicable in this
situation. That is a factual situation where sonebody
had no bond, went to an Arthur hearing. They were in
jail on a felony that was punishable for Ilife. The
Arthur hearing judge in its discretion gave thema bond
and then he picked up a new case.

| think that is distinguishable fromthis case.
don’t think the criteria of 907.041 have been net. | am

j ust objecting.

(R 41-42)

That sanme day, the State formally charged the Defendant by
filing an Information with the clerk charging the Defendant with
battery stemming from the Decenber 24, 1998 donestic violence
incident in case nunber F99-2174. (R 21-23) This case was

thereafter transferred to county court and assigned case nunber

MPO-7433. (R 24)

% That m sdeneanor battery was al so a donestic abuse matter
whereby the Defendant was charged with battery and cul pable
negligence against a different girlfriend in case MS8-56661.
(SSR 2. 2, 3)



On February 17, 1999, the Defendant filed a petition for wit
of habeas corpus in this Court. On March 10, 1999, this Court
transferred the Defendant’s petition to the Third District Court.
On March 17, 1999, the Third D strict denied the Defendant’s
petition for wit of habeas corpus and certified direct conflict
W th Paul v. Jenne, 728 So.2d 1167 (Fla. 4th DCA 1999). On March
29, 1999, this Court postponed its decision on jurisdiction and
ordered the parties to file briefs on the nerits.

Thereafter, on April 13, 1999, the Defendant entered a guilty
pl ea in case F98-42153B for resisting an officer w thout viol ence,
grand theft in the third degree, and trespass in a structure or
conveyance. (S.R 2-3) The trial court withheld the adjudication
of guilt and pl aced t he Def endant on probation for one year. (S. R
4- 6)

On April 14, 1999, the followi ng day, the State nolle prossed
t he Defendant’ s battery charge in case MB9-7433. (S.R 1) Also on
April 14, 1999, the Defendant entered a plea of guilty in the
addi ti onal outstandi ng donestic abuse matter assigned case nunber
MB8- 56661 where the Defendant had been charged wth battery and
cul pable negligence of a different girlfriend. (SR 2. 2) The
trial court withheld adjudication in that matter and placed the
Def endant on one year probation to run concurrently with the F98-
42153B case. (S.R 2. 2)

On May 14, 1999, the Defendant was arrested on new charges of



burglary of an occupied dwelling with a battery which occurred on
May 8, 1999. (S.R 2. 4) Thereafter, an affidavit of violation of
probati on and an anended affidavit were filed in case F98-42153B
alleging that the Defendant failed to remain at liberty with the
law by committing the new crine and failed to file a full and
truthful witten report for the nonth of May 1999. (S.R 2. 5, 6)
On May 19, 1999, the Defendant was held in case F99-42153B with no
bond. (App. 7, 8 On June 14, 1999, an information was filed for
t he new of fense chargi ng hi mw th burglary of an occupi ed dwel I i ng.
(S.R 2. 9)

The Defendant also violated his probation in the MB8-5661

matter. (S.R 2. 2)



POINT INVOLVED ON APPEAL

WHETHER THE LOWER COURT ERRED WHEN | T REVOKED
THE DEFENDANT’ S BOND.



SUMMARY OF THE ARGUMENT

The Third District correctly interpreted the Legislature’s
intent when it found that trial courts have discretion to deny bai
where an accused has been rel eased but then subsequently breaches
one or nore conditions of his bond.

First, the passage of legislation clearly indicated the
Legislature’s intent to solve the probl emwhich resulted from pPaul
and its progeny when that court declared that the trial courts
authority to deny release after a violation of a bond was subject
to the mandates of the pretrial detention statute. By passing the
Bill, the Legislature denonstrated that Houser was the proper
interpretation and clarified the intent of the statute was to
ensure that the trial courts have the discretion to deny bail where
there has been a violation of one or nore conditions of bond.

The Houser ruling is also supported by the existence of the
i nherent authority which existed prior to the 1982 constitutional
amendnent, and the fact that the 1982 anendnent and the statute
enacted to inplenment such anmendnent did not explicitly take away
that i nherent authority.

Here, the denial bond was proper since the Defendant viol ated
a statutory condition of his bond, and was given the proper
procedural safeguards at the tine his bond was revoked and at the

time it was determned that it would not be reinstated.

10



ARGUMENT

THE LOANER COURT PROPERLY FOUND THAT THE

DEFENDANT WAS NOT ENTI TLED TO BE RELEASED ON

BOND AFTER HE VI OLATED THE TERVS OF THAT BOND
Fol | owi ng the enactment of the pretrial detention statute, the
deci sions of Houser v. Manning, 719 So.2d 307 (Fla. 3d DCA 1998),
and Paul v. Jenne, 728 So.2d 1167, 1172 (Fla. 4th DCA 1999), and
their progeny, have resulted in conflicting interpretations of
| egislative intent of that statute as it relates to detention where
condi ti ons of bond have been violated. The State would subm t that
the Houser opinion correctly interprets the legislative intent.
First, the vetoed legislation to the pretrial detention statute
passed after Houser and Paul clarified that the | egislative intent
of the statute was to ensure that the trial courts have the
di scretion to deny bail where there has been a violation of one or
nore conditions of bond - the sane outconme as in Houser. Second,
the Houser opinion properly interpreted that the | egislative intent
was for the courts to have the inherent authority to determ ne
detention after bond violations and that the 1982 constituti onal
amendnent and the pretrial detention statute were only suppl enents

to that authority.*

4 The State would note that unless this Court finds that this
i ssue concerns a question of great public inportance or likely to
recur, this relief requested by the Defendant should be deened
nmoot. See Gregory v. Rice, 24 Fla.L.Wekly S78, n. 1 (Fla. Feb
11, 1999); Dugger v. Grant, 610 So.2d 428, n. 1 (Fla. 1992); Holly
v. Auld, 450 So.2d 217, n. 1 (Fla. 1984). This is because the
Defendant pled guilty and received probation, but thereafter

11



I n Houser, the defendant was charged with arnmed robbery with
a firearm Houser, 719 So.2d at 307. At his Arthur® hearing, the
def endant was released on bond and house arrest and a specific
condition of his bond was not to “use, possess, or carry a firearm
gun, weapon, or ammunition.” I1d. Wile out on bond, the defendant
conmtted the new crine® of carrying a conceal ed weapon and the
victimidentified that the firearmwas the one used in the initial
charge of arnmed robbery; thus, violating the statutory and specific
conditions of his bond. 1d. at 308, 311. The trial court denied
the defendant’s notion to reinstate bond in the first case hol di ng
that no conditions of release would assure the safety of the
comunity. I1d. On petition for wit of habeas corpus, the Houser

court held that where the defendant forfeited his right to bail by

breachi ng the bond conditions, the defendant “was still entitledto
cone forward with a request to be readmtted to bail in the court’s
di scretion.” 1d. at 309. It then held that the “trial court’s
ruling on the defendant’s request to be readmtted to bail is then
revi ewabl e for abuse of discretion.” 1Id.

vi ol at ed probati on when he was charged with burglary of an occupi ed
dwel ling, and as aresult is incarcerated. (S.R 2-3, SR 2. 4, 5,
6, 7, 8) Moreover, the next legislative session, a new |aw
concerning this issue wll nost |ikely address the issue at hand.

> State v. Arthur, 390 So.2d 717 (Fla. 1980).

6 It is a statutory condition of pretrial release that a
def endant not engage in any crimnal activity. 8 907.47(1)(a),
Fla. Stat. (1997).

12



After Houser, Paul v. Jenne, 728 So.2d 1167, 1172 (Fla. 4th
DCA 1999), was issued, and in that opinion the Fourth D strict
Court of Appeals certified conflict with Houser. In Paul, the
def endant’ s bond on pendi ng attenpted second degree nurder charges
was al so revoked after a hearing where it was determ ned that the
def endant was arrested for various new of fenses. Id. at 1167. On
a petition for wit of habeas corpus, the Fourth District Court of
Appeal granted the petition holding that the State failed to neet
its burden by showi ng that the defendant net one of the conditions
which permitted detention as provided in 8 907.041(4)(b) of the
pretrial detention statute. The Paul court went further to find
that the trial court does not have the absolute discretion to deny
bond unl ess a defendant neets the criteria for detention w thout
bond under the pretrial detention statute, 8 907.041, Fla. Stat.
Id. at 1171.
A. The Legislature’s recently vetoed legislationclarifies that it

was its intent to empower the trial courts with the authority to
deny bail where there have been bond viol ati ons.

After Paul and Houser, the Legislature passed |egislation
which indicates that it was its intent that trial courts have the
power to detain persons after violations of bond conditions.
Hence, it is <clear that Houser <correctly interpreted the
| egislative intent.

Presently, the pretrial detention statute, section 907.041,

Fl a. Stat., addresses the revocation of bond in the first instance,

13



but does not deal with the courts’ inherent authority to deny
rel ease after violations of bond conditions. Houser, 719 So.2d at
310- 311. That statute “announced ‘the policy of the State that
persons committing serious crimnal offenses, posing a threat to
the safety of the community or the integrity of the judicial
process, or failing to appear at trial be detained upon arrest.’”
Houser, 719 So.2d at 310 (citing 8907.041(1) Fla. Stat.) (enphasis
I N Houser).

Subsection (4)(b) lists those situations whereby a trial court
has the authority to order pretrial detention in the first
instance:

The court may order pretrial detention if it finds

a substantial probability, based on a defendant's past

and present patterns of behavior, the criteria in s.

903. 0467, and any other relevant facts, that:

1. The defendant has previously violated conditions

of release and that no further conditions of rel ease are

reasonably likely to assure t he defendant's appearance at

subsequent proceedi ngs;
2. The defendant, with the intent to obstruct the
judicial process, has threatened, intimdated, or injured

any victim potential wtness, juror, or judicial

of ficer, or has attenpted or conspired to do so, and that
no condition of release wll reasonably prevent the

" Those criteria include: 1) nature and circunstances of the
of fense; 2) weight of the evidence; 3) famly ties, length of
resi dence, enploynent history, financial resources, and nental
condition; 4) past and present conduct; 5) nature and probability
of danger to the community; 6) source of funds to post bail; 7)
whet her already on release in another matter; 8) street val ue of
any controlled substance connected to the crimnal charge; 9)
nature and probability of intimdation and danger to victins; and
10) any other relevant factors. 8903.046 (2)(a)-(j).

14



obstruction of the judicial process;

3. The defendant is charged with trafficking in
controll ed substances as defined by s. 893.135, that
there is a substantial probability that the defendant has
commtted the of fense, and that no conditions of rel ease
wll reasonably assure the defendant's appearance at
subsequent crim nal proceedings; or

4. The defendant poses the threat of harmto the
community. The court may so conclude if it finds that
the defendant is presently charged with a dangerous
crime, that there is a substantial probability that the
defendant commtted such crinme, that the factua
circunstances of the crinme indicate a disregard for the
safety of the community, and that there are no conditions
of rel ease reasonably sufficient to protect the community
fromthe risk of physical harmto persons. |In addition,
the court nmust find that at |east one of the follow ng
conditions is present:

a. The defendant has previously been
convicted of a crime punishable by death or
[ife inprisonment.

b. The defendant has been convicted of a
danger ous crime  wthin t he 10 years
i mredi ately preceding the date of his or her
arrest for the crime presently charged.

c. The defendant is on probation, parole,
or other release pending conpletion of
sentence or on pretrial release for a
dangerous crine at the time of the current
arrest.

When the Fourth District issued pPaul and its progeny whereby
those rulings effectively elimnated trial courts’ inherent
authority to deny bond to those individuals who had violated
conditions of their bond arfter they were initially released, the
Legislature saw the need to correct the problem those cases

presented and to give back to the trial courts the power it

15



originally intended themto have. It did so by recently passing
CS/ SB 748 entitl ed the “Trooper Robert Smth Act” (hereinafter “The
Bill”), by adding a provision to 8907.041(4)(b) which had the sane
result as Houser. CS/SB 748 (Fla. 1st Engrossed Legi sl ature 1999)
(a copy of which is attached hereto as App. B). Al t hough the
Governor vetoed the Bill on June 5, 1999, the legislative history
makes it abundantly clear that both the Legislature and the
Governor strongly approved of the Bill but for a last mnute
amendnent regarding the use of public funds.® See Neu v. Miami
Herald Publ. Co., 462 So.2d 821 (Fla. 1985) (where court | ooked to
vetoed legislation to interpret legislative intent).

The preanble of the Bill indicates that the Legislature

8 The Final Analysis of the House of Representatives
Committee on Crime and Puni shnent reveals that:

CB/ SB 748 was vetoed by the Governor on June 5, 1999.
The veto nessage strongly approved of the original bill,
however, approval of the bill was w thheld because of a
| ast m nute anendnent which provided that public funds
may not be used to subsidize rel ease of persons charged
with violent offenses. The veto nessage noted that the
anendnent woul d all ow every defendant who posts bond to
“wal k the streets w thout supervision.”

This anmendnent [concerning public funds] subsequently
caused the Governor to veto the bill. The anmendnent was
anbi guous as to whether a judge woul d have been able to
require conditions of bond such as el ectronic nonitoring
unl ess the defendant paid the state’ s costs.

Comm ttee on Crine and Puni shnent, House of Representatives Final
Anal ysis on CS/HB 389 at 88 I, VIl (Passed as CS/ SB 748) (a copy of
which is attached hereto as App. B)

16



attenpted to anmend 8§ 907. 041 by:

permitting pretrial detention for any violation of
conditions of pretrial release or bond which, 1in the
discretion of the court, supports a finding that no
condition of rel ease can reasonably protect the community
fromphysi cal harm assure the presence of the accused at
trial, or assure the integrity of the judicial process.

CS/SB 748, at preanble In 16-24 (Fla. 1st Engrossed Legislature
1999) (App. A (enphasis added). Mor eover, the Legislature’s
intent was also clearly delineated in the Legislative Commttee' s
final analysis of the Bill when it provided:

Violation of Supervision or Pretrial Release for Any
Crine

The bi |l woul d have aut hori zed pretrial detention w thout

bond for any offense if a defendant has viol ated one or

nmore conditions of pretrial release or bond for the

offense currently before the court which, in the

di scretion of the court, support the finding that no

conditions of release can reasonably protect the

comunity fromrisk of physical harmto persons, assure

the presence of the accused at trial, or assure the

integrity of the judicial process.
Comm ttee on Crine and Puni shnent, House of Representatives Final
Anal ysis on CS/HB 389 (Passed as CS/SB 748) (App. B)(enphasis in
the original). Hence, the additions nade <clear that the
Legislature’s intent was that the trial court have the authority to
order pretrial detention where a defendant has violated a condition
of bond by placing this provision within subsection (4)(b) of the
pretrial detention statute.

The foll ow ng | anguage was included in the Bill to enact such

authority:

17



7. The defendant has violated one or more conditions of

pretrial release or bond for the offense currently before

the court and the violation, in the discretion of the

court, supports a finding that no conditions of release

can reasonably protect the conmmunity from risk of

physi cal harmto persons or assure the presence of the

accused at trial.

CS/ISB 748, at 5 In 14-19 (Fla. Legislature 1999) (1st Engrossed
App. A) (enphasis added).

Hence, the vetoed amendnent to 8907.041(4)(b) clarified that
the legislative intent of the statute was to give back to the trial
court the discretion to deny bail where there has been a viol ation
of one or nore conditions of bond. An established rule of
statutory construction is for courts to consider subsequent
| egislation to determine the Legislature’s original intent rather

than a substantive change. Palma Del Mar Condominium Ass’n No. 5
of St. Petersburg, Inc. v. Commercial Laundries of West Florida,
Inc., 586 So.2d 315, 317 (Fla. 1991); Burdick v. State, 594 So. 2d
267 (Fla. 1992); U.S. v. Sepulveda, 115 F.3d 882, n. 5 (11th Cr

1997). This is especially true where there has been judicial
interpretation after the original enactnent of a statute. Palma
Del Mar Condominium Ass’n No. 5 of St. Petersburg, Inc. 586 So.2d
at 317; State v. Sedia, 614 So.2d 533, 535 (Fla. 4th DCA 1993);
Lincoln v. Florida Parole Com’n, 643 So.2d 668, 672 (Fla. 1st DCA
1994). Here, after judicial interpretation of the pretrial
detention statute concerning violation of bond conditions, the

Legi slature passed the Bill addressing those concerns in

18



conformance with Houser

B. It was the leqgislative intent prior to the recent |eqgislation
that the trial courts have the inherent authority to detain those
who have violated conditions of their bond after they had been
originally rel eased.

Moreover, not only is Houser in conformty wth the
| egi sl ative intent as shown by the passage of the Bill but is also
as evident from the evolution of the |law concerning bond
determ nati ons. Prior to the 1982 constitutional anendnent of
Article I, 8 14 of the Florida Constitution, the right to bai
under the constitution provided for “rel ease on reasonabl e bai
unl ess charged with a capital offense or an offense puni shabl e by
life inprisonnment and the proof of gquilt is evident or the
presunption is great.” Fla. Const. Art. |, 8 14 (1968). Courts
interpreted this |anguage to nean that when a person cane before
the court charged with sonething other than a life or capita
of fense and requested to be released for the first tine, there was
an absolute right to bond. Houser, 719 So.2d 310; Gomez v.
Hinckley 473 So.2d 809, 810 (Fla. 4th DCA 1985); Gardner v. Murphy,
402 So.2d 525 (Fla. 5th DCA 1981).

During the time this version of the Constitution was in place,
the courts al so recogni zed a court’s inherent power to enforce the
conditions it inposed upon bond in face of an absolute right to
bond in the first instance - by denying the renewal of bail where

a previously rel eased def endant vi ol ated a bond condition. Houser
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719 So.2d at 310; Gardner, 402 So.2d at 526° Gomez, 473 So.2d at
810.

In response to the interpretation that the pre 1982 version of
the Florida Constitution which prohibited the use of bond to deter
future dangerousness, and the resulting problem that arose when
persons who were on pretrial release posed a threat to the
community, the Constitution was anmended to provide:

Unl ess charged with a capital offense or an offense

puni shabl e by life inprisonment and the proof is evident

or the presunption is great, every person charged with a

crime or violation of a municipal or county ordinance

shall be entitled to pretrial release on reasonable
conditions. If no conditions of release can reasonably
protect the community from risk of physical harm to
persons, assure the presence of the accused at trial, or

assure the integrity of the judicial process, the accused
may be detained.

Fla.Const. Art. |, 8 14 (anended 1982) (enphasis added); Commttee
on Crimnal Justice, Senate Staff Analysis and Econom c | npact
Statenent on HIR 43-H (a copy of which is attached hereto as App

C); Harp v. Hinckley, 410 So.2d 619 (Fla. 4th DCA 1982). Hence,
this anmendnent was intended to increase the courts’ ability to
detain defendants in the first instance. See Houser, 719 So.2d at
310; State v. Ajim, 565 So.2d 712 (Fla. 4th DCA 1990); see also
State v. Fox, 647 So.2d 1051, 1051-1052 (Fla. 5th DCA 1994);

Driggers v. Carson, 486 So.2d 25 (Fla. 1st DCA 1986). Moreover,

® Although the facts in Gardner are not directly on point,
the court’s holding and the | anguage it used clearly is.
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t he amendnent was intended to supplement the already existing |aw
regardi ng bond decisions - such as the right to order pretrial
detention where there has been a violation of a bond condition -
because there was no | anguage prohi biting the continuation of this
existing authority. Id. To read the anmendnent and 8§ 907.041,
Fla.Stat. enacted to inplenent it as reducing the courts ability to
detain defendants, as the Fourth District did in Paul, would be
directly contrary to the Legislature’s intent. Houser, 719 So.2d
at 310-311.

C. The Defendant’s request, that this Court followthe mandates of

Paul, is contrary to the rules of statutory construction and the
Leqgi slature’'s intent.

Al t hough the Def endant acknow edges that the Bill contains a
provision which attenpted to vest the trial court wth the
authority to grant or deny bail after violations of bond conditions
w thout having to neet any of the other conditions contained in
8907.041(4)(b), he still asks this Court to adopt the contrary view
contained in the Paul opinion. By doing so, the Defendant asks
this Court toignore rules of statutory construction and the intent
of the Legislature.

Moreover, the Houser interpretation makes |ogical sense
whereas the interpretation of the statute found in Paul does not.
I f a defendant, when he initially comes before the trial court,
nmeets one of the conditions for pretrial detention under

8907.041(4)(b), that defendant will nost |ikely be detained; hence,
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woul d not have the opportunity to breach a condition of bond
Therefore, the interpretation which requires that a defendant
rel eased on bond, who then breaches a condition of bond, but then
can only be detai ned by neeting one of the conditions in subsection
(4)(b), when those conditions were already analyzed prior to his
initial release, would only have an absurd result. This woul d
result in a situation whereby, in nost instances, a defendant could
never be detained for violating the statutory condition of pretri al
rel ease of engaging in crimnal activity or any special condition
of his release which is not the sanme as one of those conditions set
forth in subsection 8907.041(4)(b).

The Defendant draws a distinction between the Bill and the
Houser opinion claimng that the Houser opinion fails to provide
for the procedural safeguards which are contained in the pretrial
detention statute. However, the Houser opinion does provide for
procedural due process protection when it anal ogi zed this situation
to that found in State v. Arthur, 390 So.2d 717 (Fla. 1980), and
held that where a defendant breaches his bond conditions, he
forfeits his right to bail but is “still entitled to come forward
with a request to be readmitted to bail in the court’s discretion.”
Houser, 719 So.2d at 309 (enphasis added). This opinion clearly
provides that an accused should be afforded notice and the
opportunity to be heard as required by the Rules of Crimnal

Procedure and is reviewable for an abuse of discretion to ensure
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t hat procedural due process rights guaranteed by the federal and
state constitutions are not violated. U S. Const. anend. XIV, § 1;
Art. |, 8 9, Fla. Const.; see Matthews v. State, 687 So.2d 908
(Fla. 4th DCA 1997).

Florida Rule of Crimnal Procedure 3.131(d) provides that a
defendant is entitled to three hours of notice when his bond is to
be changed or revoked. At that hearing, a defendant is entitled to
chal l enge the all eged violation of his bond conditions. The State
is entitled to show probabl e cause through the use of affidavits.
See Gerstein v. Pugh, 95 S.Ct. 854, 420 U S. 103, 43 L.Ed.2d 54
(1975); U.S. wv. Cook, No. 89-4107 (5th Cr. My 31, 1989)
(published as an appendix to U.S. v. Aron, 904 F.2d 221 (5th G
1990)) . If the State shows that the defendant has violated a
condition of his bond, the defendant is entitled to apply to be
readmtted to bond pursuant to Fla.R CimP. 3.131(h). At that
hearing, the trial court should determ ne whether the defendant
could be readmtted to bond and on what conditions pursuant to
Fla.R CrimP. 3.131(b).

Because t he procedural safeguards delineatedin 8907.041(4)(c-
|) deal wth the determnation of release in the first instance,
t hose procedures are not applicabl e when there has been a viol ation

of a bond after rel ease.

10 Subsections (4)(c) through (4)(i) provide for the
procedures to be followed when a defendant is arrested for the
of fense for which he has been charged and faces pretrial detention
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The Defendant also contends, w thout addressing the Bill’'s
exi stence on this point, that 8907. 041 al ready i ncl udes a provi sion
whi ch addresses the factual scenario found in Houser and Paul.
Clearly, if that were the correct interpretation, the Bill would
have placed an identical provision wthin the sane subsection of
the statute producing an absurd result. “I'n construing
| egislation, courts should not assune the |egislature acted
pointlessly.” ©Neu, 462 So.2d at 825.

The Defendant also clains that under Houser, a defendant
receives no protection whereas a defendant entitled to an Arthur
heari ng does. However, that viewpoint wholly disregards the fact
that a defendant was rel eased on bail in the first instance; thus,
affording a defendant nuch greater protection than an Arthur
hearing. A defendant who is let out on bail, told the conditions
of his bond, breaches those conditions “cannot claim he has been

deprived of his constitutional right to bail should the trial court

reasonably deny subsequent applications for bail.” Gardner, 402
So. 2d at 526.
for the first tine. 8907.041 (4)(c)-(i), Fla.Stat. These

procedures provide that: 1) the arresting agency shall provide
certain information relating to the defendant to the state
attorney; 2) the defendant be detained only twenty-four hours prior
to the filing of a notion for pretrial detention; 3) the burden of
proof is on the State; 4) the defendant is entitled to an
evidentiary hearing represented by counsel; and 5) the trial
court’s witten or oral order be based upon the findings of fact
and conclusions of |law and be rendered within twenty-four hours.
8907.041(4)(c)-(i), Fla.Stat.
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The Defendant finally contends that Houser judicially anmended
the Constitution by created an “automatic exceptionto the right to
pretrial release if the state alleges that a defendant violated a
condition of pretrial release,” and flies in the face of the Rule
of Crimnal Procedure 3.131(h). See Initial Brief at 9 (enphasis
added) . However, the Defendant’s interpretation of Houser is
incorrect. First, as stated above, Houser opinion ensures that a
defendant can cone forward and be heard and the trial court’s
decision is reviewabl e for abuse of discretion. Houser, 719 So. 2d
at 3009.

Second, by giving exanples of where detention may not be
appropriate when there has been a breach of a bond condition, the
Houser court clearly did not intend for an automatic exception
where there has been a breach. See Houser, 719 So.2d at 309.11

Third, the result in Houser cannot be considered a
constitutional anmendnment because again the trial courts had the
authority to order the detention of persons who viol ated conditions
of bond before the 1982 anendnent or the statute, and the anendnent
did not attenpt to elimnate this authority

Fourth, Rule 3.131(h) of the Florida Rules of Crimnal

11 For instance, the Houser court stated that detention may
not be warranted where there has been m nor violation of bond such
one of a non-crin nal nature. Id. at 3009.
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Procedur e!? exi sted prior to the 1982 anendnent and at the tine case
| aw announced the trial court’s inherent authority to detain
i ndi vi dual after bond violations, and in fact existed as 8903. 23
Fla.Stat. prior to the adoption of the Florida Rules of Crim nal
Procedure in 1968. Fla.R CimP. 3.131(h) commttee notes;
Gardner, 402 So.2d 525. As such, it cannot be said that the
adoption of this rule had any effect on this authority when it
existed prior to the anendnent, and since that anendnent did not
attenpt to elimnate this authority, it had no effect arfter the
1982 anmendnent.

Fifth, in making these argunents, the Defendant fails to again
acknow edge the existence of the Bill which ratified the Houser
opi nion and where the Legislature provided that those portions of
Rules 3.131 and 3.132 of the Florida Rules of Crimnal Procedure
whi ch were inconsistent with the Bill be repeal ed. See App. B; see
Palma Del Mar Condominium Ass’n No. 5 of St. Petersburg, Inc., 586
So.2d at 317; Burdick, 594 So.2d at 267; Sepulveda, 115 F.3d at n.
5; Sedia, 614 So.2d at 535; Lincoln, 643 So.2d at 672.

D. The Defendant here was properly detained after he violated the
statutory condition of his bond and was afforded procedural due

2 This rule provides:
| f the defendant applies to be admtted to bail after
recommtnment, the court that recommtted the defendant
shal | determ ne conditions of rel ease, if any, subject to
the limtations of (b) above.

Fla.R CrimP. 3.131(h).
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process.

In the case presently before this Court, the Defendant was
arrested for grand theft and was released on bail. (R 4, 6-7)
Thereafter, the Defendant breached the statutory condition of
pretrial release by engaging in <crimnal activity. See
8907.47(1) (a). The lower court found probable cause that the
Def endant engaged in donestic abuse by commtting a battery on his
Victimgirlfriend, and tanpering with a witness, also of his Victim
girlfriend. (R 11) Interestingly, the conduct which the
Def endant engaged in followng his release, donestic abuse, is
defined in the pretrial detention statute as a “dangerous crine.”
See 8907.041(4)(a)(18), Fla.Stat. (1997). Si nce the Defendant
engaged in crimnal activity after his rel ease and because there
existed a valid probable cause affidavit, he clearly violated a
statutory condition of his rel ease.

The Defendant here was al so afforded procedural due process.
First, the State noved to detain the Defendant follow ng his arrest
on the donestic abuse charges. (R 35) Second, the Defendant was
afforded sufficient notice of the State’s intent to seek detention
when it orally announced its intentions on January 21, 1999, and
the trial court actually heard the matter on February 9, 1999. (R
28-32, 38-43) Third, the trial court held two hearings on the
Def endants notion for reinstatenment of bond and after the tria

court heard argunent it granted the Defendant’s counsel a recess to
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investigate the Defendant’s crimnal history. (R 41) After the
recess, the Defendant argued for release on the basis of his
residence in Dade County, his famly life, his work history, and
his prior crimnal history. (R 41-42) Def ense counsel also
represented to the trial court that the Defendant’ s aunt and not her
were present in the courtroom but never offered their testinony.
(R 41-42) Hence, the Defendant was afforded the opportunity to
chal I enge the revocation of his bond. The trial court had before
it the arrest affidavit for the donestic abuse charges®® where it
was earlier found that there was probable cause for the offense.
During the two hearings, the Defendant was also afforded the
opportunity to show that detention was not necessary and that
| esser conditions would suffice. Al t hough he argued for such
relief, he never nmade any suggestions as to how that could be
achieved. (R 41-42)

Under Houser, the trial court did not abuse its discretion by
denying the Defendant bail. By engaging in crimnal activity,
consi dered dangerous crinmes under the pretrial detention statute,
followng his rel ease, the Defendant showed a flagrant disregard
for the court’s authority and breached a condition of his bond.

The Defendant’s actions clearly indicate that the trial court had

¥ The State would submit that this was the case because an
earlier hearing on the nmatter was postponed for the sole reason
that the trial court did not have the arrest affidavit of the
donestic abuse matter before it. (R 35-36)
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reason to believe that upon release he would only continue to

engage in crimnal activity.
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CONCLUSION
Based upon the foregoing, the State submts that Third
District properly held that the Defendant was not entitled to
rel ease after he violated the ternms of his bond. This Court should

therefore affirm
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