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PRELI M NARY STATEMENT

In this brief, the volunes of the record on appeal wll be
referred to by a [V]. The appropriate page nunber will followthis

synmbol. For exanple, [V2:33] refers to page 33 of volune two.



STATEMENT OF THE CASE

In the Crcuit Court for Pinellas County, the grand jury
returned an indictnent charging Appellant, Harry Lee Butler, with
one count of the first degree nurder of Leslie Flemng. [V1:6-7]
This offense allegedly occurred on March 13 and 14, 1997. [V1:6]
The state filed a notice of intent to seek the death penalty. [V1:
11] On June 23, 1998, M. Butler appeared for a jury trial, the
Honor abl e Frank Quesada, circuit judge, presiding. [V11:1] The
jury returned a verdict of guilty of the charged offense. [V4:745]
The jury recommended a sentence of death by a vote of eleven to
one. [V4:749]

Def ense counsel filed two notions for a new trial. [V4:759-
60, 762] After conducting a hearing on these notions on August 7,
1998, the trial court denied the notions. [V5:851;V10:1700] On

Novenber 2, 1998, the court conducted a hearing under Spencer V.

State, 615 So. 2d 688 (1993), during which the defense presented
additional mtigating testinony. [V10:1730] The defense and the
state submitted witten sentencing nenoranduns. [V5:775-781, 783-
792] On January 11, 1999, the trial judge entered an order
i nposing the death penalty. [V5:829-836; Appendix 1] The court
found only one aggravating circunstance, the heinous, atrocious, or
cruel nature of the nurder. [V5:831] In mtigation, the court
found no statutory mtigators and four non-statutory mtigators.
[ V5:833-35] The court's findings of mtigating circunstances are

as follows [V5: 833-35]:



1. He was reared wthout his natural
not her. The defendant's father testified that
the defendant was eight years old when his
not her was nurdered, and the father was
charged with the nurder, but was acquitted
The defendant was sent to live with his
grandnother and cousins in Georgia. The
def endant offered the testinony of a
psychi atrist, who said the defendant's famly
hi story showed he was caught in a cycle of
donestic viol ence. The Court finds that no
evi dence was presented that defendant's fam |y
ci rcunst ances i ncl uded vi ol ence. Hi s father
testified that he was accused of defendant's
not her's nurder, but was acquitted. The Court
does find that the defendant was reared
wi t hout hi s not her, and gi ves t hat
ci rcunstance sone wei ght.

5. The defendant is a | oving and good son.
Again, the defendant cites the testinony of
his father. The Court finds that this
ci rcunstance may reasonably exist, and gives
it some weight. :

6. The defendant is well-thought of by
nei ghbors and co-workers. The defendant cites
the testinmony of one friend and the concrete
supervisor who hired himfromtime to tine.
While this was not an outpouring of support,
the Court finds that this circunstance exists,
and gives it slight weight.

7. The defendant has a | ong-term substance
abuse problem The defendant cites his own
testinmony that he had a |ong-term substance
abuse problem The Court finds that this
circunstance my exist, but give it slight
wei ght .
M. Butler filed a tinely notice of appeal on February 9, 1999.
[ V5: 837]
Under si gned counsel, on Decenber 20, 1999, filed in the trial
court a notion to correct sentence under Florida Rule of Crim nal
Procedure 3.800. Counsel also filed with this court a notice of

the filing of this nmotion. Following this court's decision in



Amrendnent to Florida Rules of Crimnal Procedure 3.111(3), 3.800

and Florida Rules of Appellate Procedure 3.010(h), 9.140, and

9. 600, case nunber 95,707 (Fla. January 13, 2000), in which this
court held that the newy anended 3.800 rule does not apply to
capi tal cases, undersigned counsel filed a notion to withdraw the

previously filed 3.800 notion. (Appendix 2)



STATEMENT OF THE FACTS

The Victinls Death

Leslie Flemng lived in an apartnent on Alpine Road in
Cl earwat er. [ V11:153] Leslie was also known as "Bay."
[ V12: 169, 172] Shawna Flem ng, Leslie's sister, Ilived nearby.
[ V12: 191-92] Shawna | ast spoke with Leslie by tel ephone at about
8:00 p.m on Thursday, March 13, 1997. [V12:198] The next norning
at 5:20, Shawna called Leslie as she did every norning. [V12:199-
200] Leslie did not answer the phone. [V12:200] Steven Shine
Shawna's boyfriend, went to Leslie's apartnment and tried
unsuccessfully to contact her. [V12:200] Later at 7:15 a.m
Shawna also went to Leslie's apartnent. [V12:200] After Shawna
repeatedly knocked on the door, LaShara Butler opened the door
[ V12: 201] LaShara, who is the daughter of M. Butler and Leslie,
was six years old. [V12:201] Shawna went inside and saw Leslie's
body on the floor. [V12:201, 205] Shawna called the police.
[ V12: 203]

LaShara Butler usually did not sleep in the sane bedroomw th
her nother, but the child was asleep with her nother on the night
of the nurder. [V12:228-30] LaShara testified she knew the date
was March 14th because her grandnother later told her this date.
[ V12: 246, 247, 257-58] According to LaShara, M. Butler entered her
not her' s bedroom and noved her to her own bedroom [V12:230, 245]
LaShara cl ai mred she saw M. Butler's face as he carried her. [V12:

230, 245] Later LaShara was awakened by her nother's scream [V12:



230, 249] LaShara was not sure when she woke up. [V12:255] LaShara
testified she did see nunbers on a cable tel evision box when she
woke up. [V12:257] However, John Dosher, an operations nmanager for
a cabl e conpany, renoved the cable box fromthe apartnent on March
13th at about noon. [V15:801-02] The box was renoved for non-
paynment. [V15:803] LaShara also alleged she heard her nother say
"stop." [V12:231,242] But LaShara, in a deposition, related that
her nother said nothing. [V12:243]

Getting up to use the bathroom LaShara allegedly saw her
not her and father in the living room [V12:231-32,249] LaShara was
on the inside of her room by her door when she nade this
observation. [V12:249, 251-52] Her room was dark because LaShara
did not turn on a light. [V12:251] She clained that a |ight was on
in the living room [V12:259] LaShara testified, "I saw nmy noms
| eg--one of ny noms down and ny dad's |l eg on ny nom s | egs and one
of her legs went up right high and then canme down fast." [V12:232]
In response to a question of how she knew it was her father's | eg,
LaShara stated, "Because it was big and it had a ot of hair on it
because his leg has a lot of hair onit." [V12:233,254-55] LaShara
did not hear M. Butler say anything, and she did not see his face
or the back of his head. [V12:233, 234, 254] LaShara heard her
nother screaming as if she were being hurt. [ V12: 234]
Subsequent |y, LaShara heard the screen door close and steps on the
outside of the apartment. [V12:235]

LaShara returned to bed. [V12:235] She woke up |ater when

Shawna, her aunt, knocked on the door. [V12:235] Shawna asked



LaShara the identity of the body in the living room [V12:235]
LaShara said she did not know [V12:235] LaShara picked up a
pillow and a bag and saw her nother's face. [V12:235]

LaShara did not relate to Oficer Terence Kelly, the first
police officer on the scene, that her father was involved in her
not her's death even though Oficer Kelly asked her what she had
heard and seen. [V12:238-39] In addition, LaShara did not tel
Shawna anyt hi ng about what had occurred. [V12:204] O ficer Scott
Ballard arrived at the apartnment at 7:33 a.m [V12:261] He
transported LaShara to the police station. [V12:262] Wile inside
the police car, LaShara told Oficer Ballard, "My daddy hurt
momy. " [V12:263] LaShara's statenent was unpronpted. [V12:263]
Detective Wlton Lee |ater conducted an interview with LaShara on
March 14th at about 10:30 a.m [V14:696] Detective Lee videotaped
the interview [V14:697] This videotape was played to the jury.
[ V14: 709]*

LaShara admitted she wanted to make her grandnother, Vivian
Harris, happy. [V12:241-42] Harris had told LaShara repeatedly
that M. Butler was the nurderer. [V12:241] Harris told LaShara
that she did not want LaShara to like M. Butler. [V12:258]
LaShara got angry about her nother's death just as her grandnother
got angry. [V12:241] Harris testified she did not have any cont act
wi th LaShara between the tinme Leslie's body was di scovered to the

time LaShara was taken to the police departnent. [V13:547]

' Atranscript of the videotape is included in the appellate

record. [V6:974]



1. The Investigation
A. The Crine Scene

Oficer Terence Kelly responded to the scene at about 7:33
a.m on March 14th. [V12:211-13] Oficer Kelly noted that bl ood
was spl attered about the Iiving roomfloor near the body. [V12: 213,
219] A plastic bag and a pillow were near the deceased s head
[ V12: 212,216] The pillowwas within a foot of her head. [V12:280]
Oficer Kelly testified he believed the plastic bag was on t he body
when he arrived at the crinme scene. [V12:217] He did not nove the
bag. [V12:217] Both the bag and the pillow had bl ood stains on
them [V12:280]

An investigation of the crinme scene ensued. [V12:268-69]
Phot ogr aphs were taken of the outside and inside of the apartnent.
[ V12: 272-76, 279, 282, 287-88] > A vacuum sweep of the apartnent was
conducted to gather fiber evidence. [V12:276-78, 314] However,
testing on the results of this vacuum sweep never resulted in any
reports. [V15:860-62] The apartnment was nostly undi sturbed. [V12:
280, 289] Phot ographs were taken of Leslie's body, including her
face. [V12:287, 290] Bl ood stains near the body were consistent
with Leslie being in a supine position at the time of the attack.
[ V12: 292] Phot ographs of these bl ood stains were taken. [V12:293,
296- 99, 318] Law enforcenent also took samples from the bl ood

stains. [V12:295,318-19] Fingerprint evidence was obtai ned. [V12-

> Copi es of the photographs introduced into evidence by the

state are found in volune five pages 865 to 913 and vol une six
pages 914 to 967



300, 301] The age of these latent fingerprints could not be
determ ned. [V12:300]

Carol Davis, a latent fingerprint exam ner, conpared 113
fingerprints as part of the investigation. [V15:845] O these
prints, 84 were of no conparable value. [V15:845] Twenty-one of
the prints could not be identified. [V15:845-46] The renmining
eight prints belonged to M. Butler, Leslie, and a child Takisha
Butler. [V15:846]

One of the investigators, Donald Barker testified that a
person could see fromthe children's bedroomto the area where the
body was found. [V12:306] Barker testified that this view was
"partial." [V12:308] Photographs taken fromthe doorway and from
t he top bunk of the bunk bed reveal ed only the deceased' s head, not
her feet. [V12:323-24] Photographs show ng the relationship of the
bedroomto the area where the body was found were introduced into
evi dence. [V12:321-25]

Wodburn MIler performed lumnol testing on the victins
apartnment in order to detect any blood. [V15:851-52] MIler
observed several shoe prints caused by soneone tracking bl ood.
[ V15: 852- 53] M|l er took photographs of the prints, which were
given to Detective Lee. [V15:853, 859] These prints were not
conpared to shoes that allegedly belonged to M. Butler and that
were stained with the victims blood. [V15:860] MIller was aware
that testing could be done to nmake footprint conparisons. [V15: 855-
56] According to Mller, the discovered prints were i nadequate to

enabl e a conparison. [V15:856] M. Butler was arrested prior to



| aw enforcement's obtaining any hair, fiber, or footprints

evi dence. [V15:863]

B. The Autopsy

Dr. Marie Hansen, a pathol ogist, perfornmed an autopsy on the
victim [V14:577] Leslie was 5' 3" tall and wei ghed 105 | bs. [V12:
205] Dr. Hansen explained the difference between stab wounds and
i nci sed wounds. [V14:583-84] Stab wounds are deeper than they are
wi de, the opposite is true of incised wounds. [V14:583-84] Hansen
testified Leslie suffered 25 stab wounds, nine incised wounds, and
el even wounds that could not be |abeled. [V14:586] Dr. Hansen
cl assified nost of the wounds as "superficial." [V14:628] O these
el even wounds, Hansen said sone were of a defensive nature. [V14:
586] Photographs of the injuries were introduced into evidence.
[ V14: 592] The deceased had sone swelling on her face, and her jaw
was fractured. [V14:593-94] Hansen testified that these injuries
were consistent with Leslie being struck wth blunt force.
[ V14: 594- 95]

Mul tiple stab wounds were discovered on the victinis neck
[ V14: 596- 600, 602] Dr. Hansen testified that these wounds were
consistent with being inflicted by a single object. [V14:600-01]
Dr. Hansen said this object could have been a bl ade or ot her sharp,
thin instrunment. [V14:601] Two of the wounds would have been
fatal, causing Leslie to bleed to death or causing her lungs to
col | apse. [V14:607-08] Mst of the wounds to the neck were on the
right side. [V14:621] Dr. Hansen testified that these wounds were

10



nore consistent with being inflicted by an individual who is |eft-
handed, providing that the victimwas on her back at the time the
wounds were inflicted. [V14:621]

On her torso and |ower abdominal area, Leslie suffered
multiple small nicks froma sharp instrunment. [V14:603,604] Dr.
Hansen testified that these wounds were consistent with being
"torturous wounds." [V14:625] Defensive wounds were present on her
left arm and both hands. [V14:605, 606, 620] Two of the wounds
appeared to be caused by Leslie grabbing sonething. [V14:606, 620]
On the neck the deceased al so exhibited very smal|l henorrhages t hat
were consistent with strangul ation. [V14:608-09] However, these
henmorrhages could be present even though the person did not
ultimately die. [V14:611] The person would, however, becone
unconsci ous. [V14:619] Dr. Hansen testified that the plastic bag
and the pillow found at Leslie's residence were consistent with
causi ng asphyxi ation. [V14:611]

Dr. Hansen determned that the cause of death was nultiple
stab wounds to the head, neck, and torso; blunt trauma to the head,
and suffocation. [V14:613-14,619] In Dr. Hansen's opinion, the
attack lasted at |east ten mnutes. [V14:616,618] Leslie could
have been unconscious during sone of this tine. [V14:618] The bl ow
to her jaw could have rendered her unconscious as well as the
asphyxi ation. [V14:618,619] Al of the stab wounds except for the
def ensi ve ones could have occurred while Leslie was unconsci ous.

[ V14: 620- 21] Dr. Hansen testified the |latest Leslie could have

11



been alive was 4:00 a.m according to testing for vitreous
pot assi um [V14: 615, 624]

At the time of the autopsy, a hair was found in the victinms
mout h. [V14:715] Detective Lee, the | ead detective on the case,

did not send this hair for analysis. [V14:715-16]
C. Evidence Located Near the Victim s Residence

Detective Geen testified that Martisha Kelly told him on
March 16th that she had know edge of where the nurder weapon was
| ocat ed. [V12: 329-30, 334; V16: 1094] Kelly told Detective Green that
t he weapon was i n one of the dunpsters near a food store. [V12:332:
V16: 1095] Kelly was not specific as to which dunpster. [V16:1098]
Detective Geen did not ask Kelly how she knew about the weapon,
and Kelly did not tell the detective that Dennis Tennell told her
about the weapon. [V16:1096] Kelly directed Detective G een to the
food store. [V12:331-32]

A search of one of the dunpsters at the food store reveal ed a
pair of blue shorts, a white t-shirt, a pair of underwear, a towel,
and a pair of tennis shoes. [V12: 339, 341-47] The shoes had no
| aces. [V12:348] The itens were | ocated inside the dunpster, about
hal fway down. [V12:349] They were not packaged together. [V12:353]
Phot ographs of the dunpster and the nearby area were introduced
into evidence. [V12:349-53] M. Butler lived less than a mle from
the food store. [V12:338] The area where the store was | ocated was

a highly coomercial area trafficked by many people. [V12:354]
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Oficer Shawn Meeks testified that the tennis shoes were
consistent with the ones that M. Butler wore prior to being
arrested on March 11th for a domestic viol ence incident. [V13:528-
30] O ficer Meeks described these shoes as being blue, black, and
white, with no laces in them [V13:529] The shoes were | oose-
fitting. [V13:529] Oficer Meeks could not, however, testify that
t he shoes found in the dunpster were the sanme shoes that M. Butler
had on previously. [V13:530] He testified he was aware of the
di fferences between the N ke | ogo (a swoosh) and the Converse | ogo
(a star). 1In a deposition Oficer Meeks said the shoes were nade
by N ke, not Converse. [V13:531-32]. The shoes, however, were in
fact made by Converse. [V13:532]

Shawna testified that M. Butler usually wore sneakers with no
| aces. [V13:534] A hone videotape made in Decenber of 1996 showed
shoes and shorts worn by M. Butler. [V13:535-38] M. Butler's
shoes had no |l aces in them [V13:540] This videotape was published
to the jury. [V13:538-41] Still photographs of frames within the
vi deot ape were al so i ntroduced i nto evidence. [V13:552-53; V14: 565]
Vivian Harris, Leslie's nother, testified M. Butler wore his
tenni s shoes with no shoel aces. [V13:544,545] Measurenents of M.
Butler's feet were taken. [V14:570-74] Phot ographs of the
nmeasurenents were i ntroduced i nto evidence. [V14:572] M. Butler's
foot was w der than average. [V14:572] H's foot size was size
el even. [V14:574]

James Wod testified M. Butler did not wear shoes |ike the

ones found. [V14:636-37] Wod testified M. Butler usually wore
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shoes with laces in them even though they would not be |aced up.
[V14:639] M. Butler had worked with Wod for eight years. [V14:
637] Wood denied that the photographs of the shoes were ones that
were shown to him by law enforcenent. [V14:638-39] However,
Detective Lee testified Wod identified the shoes as belonging to
M. Butler. [V14:685-86] Detective Lee testified Wod told him

that M. Butler's shoes were unlaced or had no | aces. [V14:687]
D. Testinony Concerning DNA

Jeanni e Eberhardt, a forensic scientist specializing in DNA
serol ogy, testified concerning DNA testing that was conducted on
evidence in the case. [V13:375] The testing enployed was PCR
testing. [V13:380,385,481] Eberhardt testified that PCR testing
was normal |y conducted when the test material had been degraded or
the sanple size was small. [V13:386-87,481] Eberhardt perforned
DNA testing on bl ood sanpl es taken fromLeslie and fromM. Butler.
[ V13: 394-95] A DNA profile was obtained for each of the sanples.
[ V13: 437- 38]

Eber hardt conducted an exami nation of the tee-shirt found in
the dunpster. [V13:443] She found the presence of blood on the
shirt, but she was unable to confirma DNA profile of the bl ood.
[ V13: 444] The sane result was reached with bl ood stains found on
t he deni mshorts, towel, and boxer shorts. [V13:446-47,448-49] The
bl ood was ei ther of an i nadequat e anmount or degraded. [V13: 449, 483]

The dyes in the denimshorts inhibit DNA testing. [V13:508]
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However, Eberhardt was able to develop a DNA profile for the
bl ood found on one of the sneakers. [V13:449-53,482] The sneakers
were size twelve Converse tennis shoes. [V13:449] Bl ood on the
ri ght sneaker was insufficient to develop a profile. [V13:453-54,
483] PCR testing on blood found on the outside of the | eft sneaker
reveal ed a DNA profile. Eberhardt testified that this DNA profile
was consistent with the DNA profile of Leslie. [V13:455, 485, 486]
Testing on blood sanples fromthe inside of the sneaker indicated
an inconclusive blood profile. [V13:486-87] According to
Eberhardt, the profile of the bl ood on the sneaker was i nconsi st ent
with M. Butler's DNA profile. [V13:456]

Eberhardt also conducted testing on other blood sanples.
Bl ood sanmples taken fromthe wall of Leslie's apartnent and itens
within the apartnment indicated a DNA profile consistent wth
Leslie's DNA. [V13:457-65] Bl ood sanples taken fromher fingernail
clippings were also consistent with her own blood. [V13:465-66]
The pillow and plastic bag found next to Leslie's head each had
bl ood on them that matched her DNA profile. [V13:468-72] M .
Butler's bl ood was not found on any of the sanples. [V13:472] Al
of the bl ood sanples for which Eberhardt was able to obtain a DNA
profile matched Leslie's blood. [V13:473]

Testing on sanples obtained fromthe door to the notel where
M. Butler was staying indicated the presence of bl ood. [V13:473-
74,490, 521-22] This blood revealed two DNA profiles neither of
whi ch were consistent with Leslie's or M. Butler's DNA profiles.

[ V13: 475- 76, 490] Law enforcenment's efforts to find other blood
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sanples inside the notel room were unsuccessful. [V13:524; V15:
835, 838] Eberhardt testified that the DNA profiles that were
obtained could be expected to occur in one in 3,000 African
Americans, 1 in 112,800 Caucasian individuals, and 1 in 538,000
Sout heastern Hi spanic individuals. [V13:479, 498]

Eber hardt adm tted that cross-contam nation of sanples during
DNA testifying was a concern. [V13:494] Despite a reconmendation
fromthe National Research Council that a second test be perforned
at anot her | aboratory, this recomendati on was not followed. [V13:

496- 97]

I11. Testinony of Wtnesses Associated with M. Butler

M. Butler worked for Janmes W.od previously doing block
construction work. [V14:634] Wod testified he visited M. Butler
while M. Butler was in jail. [V14:635] Wen Wod asked M. Butl er
if he had killed Leslie, M. Butler replied that if he did commt
the nmurder he did not renenber it. [V14:635] O an Pel ham who was
present with Wobod and M. Butler, testified M. Butler denied to
Wod that he had killed Leslie. [V16:986]

Lol a Young, who was incarcerated at the tinme of the trial
bel ow, lived across the street from Leslie. [V14:656-57] Young
testified she was outside of her apartment between 3:30 a.m and
4:00 a.m on March 14th. [V14:659] Young was taking sone itens to
t he dunpster in her apartnent conpl ex. [V14: 659, 665] Young cl ai ned
she saw novenent near sone hedges that were near Leslie's

apartnent. [V14:660] The nman was wearing a striped shirt, perhaps
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green. [V14:678] Young said this shirt could have been of the
brand Tommy Hi |l figer. [V14:678] Young identified the person as M.
Butler. [V14:661] Young had known M. Butler for many years. [V14:
658] She said M. Butler was in a "squat position" near the
hedges. [V14:661] As Young wal ked back to her apartnent, she saw
a blue sports car cone from behind Leslie's apartnment building.
[ V14:662] |In a deposition, Young described the car as being a bl ue
RX7 with a black vinyl top. [V14:680] The car's lights were not
on. [V14:663] According to Young, the car stopped and M. Butler
got inside. [V14:663,666] The car drove away. [V14:664, 665]

Young admitted the hedges were on the opposite side of the
apartnent buil ding where Leslie's apartnent was | ocated. [V14:679]
She told |aw enforcenent she was outside between 4:30 and 4:45
a.m; however, in a sworn statenment to a prosecutor, she said the
time was between 4:30 a.m and 5:00 a.m [V14:673,675,669] Young
had been convicted of felonies six or seven tinmes. [V14:667]
Vivian Harris was one of her best friends. [V14:667]

On June 25, 1998, a day on which the trial was conducted
bel ow, Detective Lee went with his wife to the area described by
Young. |[V14:687-88,712-13] Detective Lee testified the lighting
conditions "were not the best in the world." [V14:693] A couple of
l[ights were in the area. [V14:693] Detective Lee stood near the
dunpster, and his wife stood near the hedges. [V14:693] Detective
Lee testified from where he was standing he could identify his

wi fe. [V14:694,718] They coul d hear one anot her tal king. [V14: 694,
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718] Detective Lee estimated the distance to be within eighty
feet. [V14:694, 712] However, Jim Ley, an private investigator,
nmeasured the distance from the dunpster to the hedges using a
standard neasuring wheel. [V15:773-74] Ley testified that the
di stance was 147.4 feet. [V15:774]

V. M. Butler's Arrest and Questi oning

After Detective Geen was driving from the crine scene on
March 14th, he saw M. Butler wal king down a road. [V15:788-89]
Detective Green knew M. Butler. [V15:788] M. Butler was wth
Dennis Tennell. [V15:789] M. Butler went with |aw enforcenent
voluntarily. [V15:790,798] Tennell, on the other hand, ran. [V15:
790] Detective Janes Steffens |ater questioned M. Butler. [V14:
724] WM. Butler assented to the questioning. [V14:740] M. Butler
was advised of his rights, and he signed a rights waiver form
[ V14:724-25] M. Butler denied commtting the nurder. [V14:725,
727,740] He provided Detective Steffens with the names of people
that he was with at the tinme of the murder. [V14:725-26] M.
Butler told Detective Steffens that he had |ast been to Leslie's
apartnment the night preceding the offense between 9:45 and 10: 30
p.m [V14:726] WM. Butler said he was with Carl Jeter. [V14:726]
M. Butler and Jeter went to the residence in order to see a car
that Leslie possessed but M. Butler owned. [V14:726-27]

During the interview, Detective Steffens noticed superficial
cuts on M. Butler's hands. [V14:728,742] M. Butler said the cuts

were caused fromfalling off a bicycle and from a broken bottle.
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[ V14: 742] Photographs of M. Butler's hands were introduced into
evi dence. [V14:729] Law enforcenent did find a broken beer bottle
on the floor of M. Butler's roomnear the trash can. [V15: 832, 835-
36] M. Butler had a beeper in his possession when he was
arrested. [V14:729-30] The last nunber listed on the beeper was
461- 1424, belonging to Martisha Kelly. [V14:730] The call was
placed at 1:17 a.m [V14:730]

M. Butler's tee-shirt and underwear were collected as
evi dence. [V14:732-33, 734] The tee-shirt and underwear were
simlar in make and size to the ones collected fromthe dunpster.
[ V14: 733-34,735] The shorts that M. Butler wore at the tine of
his arrest were a size 36. [V14:735-36] The shorts taken fromthe
dunpster were a size 34. [V14:736-37] The shoes that M. Butler
wore at the tine of his arrest were a size 11 ¥2 [V14:737-38] This
size was close to the size of the shoes taken fromthe dunpster.
[ V14: 738]

Latwanda Al len testified that she, Kelly and M. Butler were
cousins. [V16:1102] In March of 1997, Allen was living with Kelly.
[ V16: 1102] On Sunday, March 17th, Kelly told Allen that M. Butler
had killed Leslie. [V16:1103] Kelly told Allen not to tell anyone.
[ V16: 1103] Kelly would not tell Allen how she knew about the
crime. [V16:1103] Kelly allegedly told Allen that she stopped by
Leslie's apartnent. [V16:1104] Kelly said she saw M. Butler
standi ng over Leslie. [V16:1104-05] M. Butler's shirt was full of
bl ood. [V16: 1105]
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On April 2, 1997, Detective Steffens questioned Kelly. [V16:
1107-08] According to Detective Steffens, Kelly said that she had
gone by Leslie's apartnment. [V16:1108] She saw that Leslie was
dead. [V16:1109] Kelly did not tell Detective Steffens that M.
Butler was in the apartnent covered with blood. [V16:1109] Kelly

clainmed that the apartnment was "in disarray." [V16: 1109, 1110]

V. Testinony Concerning Collateral Incident

Shawna was cl ose to Leslie. [V12:192-93] Shawna al so knew M .
Butler. [V12:193-94] According to Shawna, Leslie tried to end her
relationship with M. Butler nonths before her death. [V12:195]
Shawna testified M. Butler would not | eave Leslie alone. [V12:195]
When Leslie stayed with Shawna, M. Butler would call and arrive at
the apartnent, trying to get Leslie to conme back to their
apartnment. [V12:196] On March 9th, M. Butler noved out of the
apartnent at Leslie's request. [V12:197] Wen Shawna went over to
Leslie's apartnent at about 3:00 p.m on March 11th, Leslie told
her to leave and to call the police. [V12:197] M. Butler was
present at the apartnent. [V12:197-98] Shawna did call the police.
[ V12: 198] At about 3:03 p.m, Oficers Philip Biazzo and Shawn
Meeks went to Leslie's apartnent in order to investigate the
possi bl e donestic incident. [V11:146-47;V13:525-26] After Leslie
opened the door, she told Oficer Biazzo that she was not okay.
[ V11: 147] She was crying. [V11:147] VWiile Oficer Biazzo was
questioning Leslie, M. Butler, who was inside the apartnent,

interrupted by tal king and maki ng notions with his hand. [V11:147]

20



O ficer Biazzo went outside with Leslie where he observed red marks
on her back. [V11:147-48] A photograph of the injuries was
i ntroduced into evidence. [V11:149] Leslie's shoul der was al so
injured. [V11:148, 154] Because of the incident, |aw enforcenent
arrested M. Butler. [V11: 148, 155-56] According to O ficer Meeks,
M. Butler put on tennis shoes prior to being renoved from the
apartnment. [V13:528-29] M. Butler was booked into the jail at
7:21 p.m on March 11th. [V11:158] The next evening at 7:21, M.
Butl er bonded out of the jail. [V11:159]

Accordi ng to John Dosher, the enpl oyee of a cabl e conpany, M.
Butler was present at Leslie's apartnent when Dosher renoved the
cabl e box fromthe residence. [V15:802-03] M. Butler put his arm
around Leslie who told himto sit down. [V15:803, 805,806] Dosher
testified M. Butler groped Leslie' s breasts. [V15:806] Dosher
beli eved he may have interrupted M. Butler and Leslie. [V15:806-
07] Dosher did not observe any aninosity between the couple.
[ V15: 805]

Lakisha MIler, M. Butler's cousin, testified that she was
Leslie's best friend. [V12:170-71] Ml ler was al so known as "Red."
[V12:169,172] Mller said M. Butler's relationship with Leslie
began when Leslie was about sixteen. [V12:172] Leslie was twenty-
three when she died. [V12:171, 194] M. Butler and Leslie had
children, and they lived together. [V12:172-73,194] 1In the early
part of 1997, M. Butler and Leslie, as well as their children,
lived in the apartnment on Al pine Road. [V12:173,194] M. Butler
noved out of the apartnment on March 9, 1997. [V12:173-74] Mller
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testified she spent the night at Leslie's apartnment at Leslie's
request on the night of March 12th. [V12:174,175, 180] To the
contrary, she said in a deposition that she spent the night in the
apartnment on the night M. Butler was arrested, March 11th. [V12:
179-80] Leslie's children were also inside the apartnment. [V12:
174-75] The evening following her stay with Leslie, MIler spoke
with Leslie at 8:00 p.m [V12:175]

MIller testified that M. Butler did not like her. [V12:177]
M. Butler, MIller clainmed, told her that she was the cause of the
troubles in his relationship with Leslie. [V12:177-78] MIler
testified M. Butler was unhappy about the break-up in his
relationship with Leslie. [V12:178] According to Mller, M.
Butler said he knew that Leslie had an affair wth Adonis
Hartsfield. [V12:178-79] M. Butler was upset over this affair
[V12: 179]

Terry Jackson worked with M. Butler and had known him for
many years. [V12:183-84] On a Wednesday night in March, M. Butler
asked Jackson to give hima ride. [V12:185] Jackson alleged that
M. Butler said he was going to kill "Bay and Red." [V12:185, 188]
Because he did not believe M. Butler would carry out the threat,
Jackson did not pay any attention to the statenment. [V12:185- 86,
188] Jackson was aware that M. Butler had recently bonded out of

jail. [V12:186]

VI. Defense Testinony
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Adonis Hartsfield had a romantic relationship with Leslie
since the early 90's. [V15:808] Hartsfield had sexual relations
with Leslie. [V15:809] On the Tuesday night before her death,
Hartsfield spent the night with Leslie. [V15:812] That Tuesday was
the night that M. Butler was arrested for donestic violence.
[ V15: 812] Hartsfield admtted he wore striped Tonmmy Hilfiger
shirts. [V15:813] Hartsfield denied killing Leslie, and he said he
di d not wear any of the clothing recovered fromthe dunpster. [V15:
813-14,817] Hartsfield testified he was with his girlfriend on the
ni ght of the nurder. [V15:814] According to Hartsfield, M. Butler
did not |like himand was angry at their relationship. [V15:814-15]
M. Butler had known about Leslie's relationship with Hartsfield
for sone tinme. [V15:816]

Theodore Dallas picked up M. Butler fromjail on Wdnesday,
March 13th. [V15:818] Dallas drove M. Butler around for a couple
of hours, running errands. [V15:819,821] M. Butler first went to
his residence and then to Leslie's apartnent. [V15:820-21] M.
Butler went to Leslie's residence in order to pick up his beeper.
[ V15: 830] Leslie was not home. [V15:830] Dallas testified M.
Butler's attitude toward Leslie was no different than what it had
been for years. [V15:819-20] M. Butler was not angry. [V15:820]
Dallas was aware that M. Butler and Leslie had in the past
separated and then got back together. [V15:829]

On cross-exam nation, the prosecution questioned Dallas
concerning prior domestic violence allegedly commtted by M.

Butl er. The prosecutor asked Dallas if he knew of a donestic
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vi ol ence incident that occurred on Mrch 11, 1997. [V15:822]
Dal | as responded he |l earned of the allegation after he drove M.
Butler fromthe jail. [V15:822] 1In addition, the prosecutor asked
Dallas if he knew that M. Butler "was accused of pushing her
[ Leslie] down, pushing her." [V15:822] After defense counsel
objected to this questioning, Dallas said he had heard "runors."
[ V15: 822-27] Dallas had earlier indicated he had no know edge of
any vi ol ent exchanges between M. Butler and Leslie. [V15:820] The
prosecutor continued questioning by asking, "M. Dallas, April 24,
1993, were you aware that Leslie Flem ng clained the Defendant
pushed her down, pushed her in the back and | ater put his foot on
her throat choking her?" [V15:825-26] Defense counsel objected to
the state's admtting details of the prior offense. [V15:826] The
court again warned the state to not go into the details of the
prior incident. [V15:826-27] The prosecutor continued questioning
by asking Dallas, "On June 21st of 1993 are you aware of the
al l egation that the Defendant punched and struck Leslie Flem ng?
A separate date June 21st of 1993. . ." [V15:827] Dallas responded
negatively. [V15:827]

WIllie dasco had knowmm M. Butler for al nbst twenty years and
Leslie for about six years. [V15:878, 883] G asco testified M.
Butl er and Leslie got al ong okay despite two i nci dences of donestic
vi ol ence. [V15:878-79] d asco arranged for M. Butler to obtain a
roomat the Sunset Pines Mtel. [V15:879, 8383]

On the Thursday evening prior to the nmurder, 3 asco ate di nner

with M. Butler. [V15:880] They spent nore tine together later in
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the evening until about 10:00 p.m when G asco went to bed. [V15:
880-81] During this tine, M. Butler did not express any anger
toward Leslie, and he did not seem upset. [V15:881, 882,884] M.
Butl er tal ked about Leslie, and dasco told himthat he needed to
forget about her. [V15:885-87] M. Butler indicated he was goi ng
to continue making paynments on furniture that was in Leslie's
possessi on. [V15:881-82] The next norning at 6:00, d asco knocked
on M. Butler's window in order to awaken him as he usually did.
[ V15: 880, 881] G asco heard M. Butler's voice. [V15:881, 882]

Anthony WIllians (aka "Biscuit") testified on Thursday, March
13t h he was gathered at his house wth others as part of a nmenori al
service for a famly menber that had died. [V15:902-03, 904] M .
Butler was also present at the house between 7:00 and 9:00 p.m
[ V15: 888- 89, 903] Wlliams said M. Butler was in a good nood,
| aughi ng and joking. [V15:904] Earl WIlians, Larry Mack, and
Antonio Strappy were also present. [V15:888,907,909-10] Ear |
testified M. Butler was acting normally. [V15:907] Earl did not
recall when M. Butler left the residence. [V15:908] Mack
testified M. Butler left the honme before 9:00 p.m [V15: 889]
According to Mack, M. Butler seened in good spirits, joking
around. [V15: 889] Strappy testified M. Butler left the residence
but returned at about 1:00 a.m [V15:911-12] According to Strappy,
M. Butler was then acting "kind of paranoid, |like he needed sone
drugs or something." [V15:913, 917] Strappy said M. Butler was
still at the house when he |left at about 1:15 a.m [V15:914]
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WIllianms' residence was .85 mles fromM. Butler's residence
at the notel, taking a little over two mnutes of driving tine.
[ V15: 779, 785] The di stance between Wl lians' residence to Leslie's
apartment was 2.55 mles with a drive tinme of between approxi mately
6 Y2t0 7 Y2m nutes. [V15:781, 785]

Carl Jeter saw M. Butler between 11:00 and 11:30 p.m on
March 13th. [V15:891] M. Butler asked Jeter for aride to get his
beeper from "Sable." [V15:891-92] Jeter testified that he was
driving an ol der nodel Cadillac. [V15:892,895] Wile inside the
car, M. Butler told Jeter that he had broken up with Leslie. [V15:
892, 895] M. Butler told Jeter that Leslie was seeing Adonis.
[ V15: 895] After obtaining the beeper, Jeter and M. Butl er went by
Leslie's apartment where M. Butler wanted to show Jeter a vehicle.
[ V15: 892-93, 895] Jeter testified M. Butler did not seem upset,
but he seened "broken hearted." [V15:894,896-97] M. Butler called
Adonis "a punk." [V15:897] According to Jeter, M. Butler's
statenents about Leslie were normal. [V15:894]

Latwanda Al len, also known as Gdget, lived in the Sable
Apartnents. [V15:899] Allen had possessed of M. Butler's beeper.
[ V15:899] While Allen was sl eeping, sonmeone picked up the beeper.
[V15:900] M. Butler had earlier called Allen to arrange getting
t he beeper. [V15:900-91]

Dennis Tennell testified he first saw M. Butler at WIIlians'
resi dence at about 9:15 p.m on March 13th. [V15:919-20] Later at
about 11:15 p.m, M. Butler returned to the house after |eaving.

[ V15: 920-21] Tennell testified M. Butler appeared "ance" (sic)
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when he returned. [V15:943] Tennell testified M. Butler stayed at
t he residence for about an hour. [V15:921] Wile M. Butler was
there, he asked for a pair of shoes to wear. [V15:934]

M. Butler and Tennell left and went to M. Butler's notel
room [V15:923] M. Butler had asked Tennell to stay at the room
[V15:943] It was raining. [V15:924,929] M. Butler and Tennell
wal ked different routes to the notel. [V15:923] The route M.
Butl er took went by the dunpster near the conveni ence store. [V15:
940]

When Tennell arrived at M. Butler's room M. Butler was
already there, dressed only in boxer shorts. [V15:941] The shower
was running hot water. [V15:941] Tennell testified he and M.
Butl er used cocaine that evening at the notel room [V15:927,928]
Tennell did not |eave the room that night. [V15:926] Marti sha
Kelly arrived at the roomabout thirty mnutes after M. Butler and
Tennel | . [V15: 926, 978] M. Butler spoke with Kelly outside the
room [V15:978] Tennell fell asleep on the bed. [V15:924] Tennell
testified M. Butler stayed in the living room portion of the
apartnment throughout the night. [V15:924] Wiile Tennell was
sl eeping, he would roll over and see M. Butler on the bed.
[ V15: 928]

Tennell was watching a coll ege basketball gane while he was
i nside the room [V15:936-37] This ganme began at 10:10 p. m [ V15:
937,938] Tennell fell asleep before the gane was over. [V15: 936,
938] During the night, Tennell heard a beer bottle breaking.
[ V15: 924] Tennell did not knowif M. Butler cut his hand, but he
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(Tennell) did see M. Butler picking at his hand with a razor
bl ade. [V15:924-25] Tennell did not see any blood on M. Butler
t hat evening. [V15:928]

Later the next norning at daybreak, Tennell heard a knock on
t he wi ndow. [V15:930] Tennell and M. Butler got dressed and
started wal ki ng. [V15:930-31] The police then stopped the two nen.
[ V15: 931] Tennell ran when the police arrived because he possessed
cocai ne. [V15:931-32,979]

Tennell said he allowed M. Butler to borrow a pair of his
Ni ke sneakers the next norni ng because M. Butler's shoes were wet.
[ V15:928,935] Tennell identified the shoes found in the dunpster
as ones belonging to M. Butler. [V15:935] Tennell testified that
he had seen Carl Jeter driving a blue sports car. [V16:977, 984]
Tennell said Oran Pelham after the nurder, approached him and
guestioned Tennell about the case against M. Butler. [V16:980]
Pel ham asked Tennel | why he (Tennell) was sayi ng thi ngs agai nst M.
Butler. [V16:980] Tennell testified he felt intimdated by Pel ham
[ V16: 980] Pel ham deni ed threatening Tennell. [V16: 985- 86, 988]

Jacent Blake went with Kelly to buy some cocaine. [V16: 988-
89, 990, 997] The two wonen first went to WIllians' residence where
Kelly asked for M. Butler. [V16:998] Kelly was told that M.
Butler had | eft five m nutes previously. [V16:998] Kelly purchased
cocaine from Tennell. [V16:998] At about m dnight, Blake waited
inside the car while Kelly spoke with M. Butler at his notel room
[ V16: 989] Later at about 3:00 or 4:00 a. m, Bl ake and Kel |y bought
nore cocaine at M. Butler's residence. [V16:990-91, 995, 999-1000]
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Kelly testified she bought the cocaine from Tennell. [V16:1000]
Bl ake and Kelly left. [V16:1001] Early that norning, Kelly
returned to M. Butler's residence in order to | ook for her keys.
[ V16: 1002] Kelly testified M. Butler and Tennell were dressed and
awake. [V16:1002]

Kelly denied informng |aw enforcenent where the bl oody
clothing could be found in the dunpster. [V16:1004-05] Kelly told
the police to look in "every garbage can." [V16:1007] Kel l'y
testified she nenti oned where a weapon m ght be | ocat ed because she
was being intimdated by police. [V16:1006-07] Kelly denied
telling Latwanda Allen that M. Butler had killed Leslie.
[ V16: 1010]

M. Butler testified he first net Leslie in 1988. [V16:1014]
He had three children with her. [V16:1014] M. Butler said he
| oved Leslie very nuch. [V16:1014] Al though M. Butler admtted he
had di sputes with Leslie, he said he would never harm her. [V16:
1015] M. Butler got the roomat Sunset Pines Mtel about a week
before her death because he tired of his and Leslie's arguing.
[ V16: 1016] This roomwas 1.8 mles fromlLeslie's apartnent with a
drive time of alittle over five mnutes. [V15:779-80]

On the Tuesday prior to her death, M. Butler and Leslie
argued. [V16: 1020-21] M. Butler testified they resolved their
argunents, but Leslie still mintained "a grudge." [V16:1024]
Wiile M. Butler and Leslie were sitting on the couch, Leslie told
Shawna to call the police. [V16:1024] The police arrived. [V16:
1024; V16, 1068]
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On cross-exam nation, the prosecutor suggested that M. Butler
had ki dnapped and sexual | y battered Fl emi ng. The prosecutor asked,
"Isn't it a fact that she was alleging that you were ki dnapping
her?" [V16: 1068] After M. Butler responded negatively, the
prosecutor continued with two questions: "lIsn't is a fact that she
was alleging that you conmmtted forcible rape against her?" and
"She was scream ng during that incident?" Defense counsel objected
when the prosecutor noted that the donestic violence case "was
being referred to the State Attorneys for the felonies of
ki dnappi ng and sexual battery." [V16: 1070]

The prosecutor also questioned M. Butler regarding
al | egati ons of donestic violence allegedly committed by M. Butler

in 1993 [V16: 1073-74] :

Sir, I would like to direct your attention
to April 24, 1993. That's when you were
arrested by law enforcenent. 1Isn't it a fact

you were arrested because you put your hands

on her throat, choking her to the point of

unconsci ousness where she cannot breath

anynor e?
M. Butler responded that he renenbered going to jail only one tine
in 1993. [V16:1074] The trial court did not permit himto explain
further. [V16:1074]

M. Butler was taken to the police station on a m sdeneanor
charge. [V16: 1025, 1069] However, the police told M. Butler they
were referring the case to be prosecuted as felonies. [V16:1072]
M. Butler denied that he ki dnapped or raped Leslie. [V16: 1068-69,
1072] M. Butler testified that Leslie told the police that she

wanted M. Butler to be prosecuted only for domestic battery, a
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m sdemeanor. [V16:1073] M. Butler bonded out of jail. [V16:1025]
M. Butler recalled a police report that was filed in 1993 chargi ng
himw th choking Leslie. [V16:1073-74]

On March 13th, Theodore Dallas picked up M. Butler and
dropped him off at WIIlians' residence. [V16:1027] Later Terry
Jackson gave M. Butler a ride. [V16:1028] M. Butler denied that
he told Jackson that he wanted to kill Leslie. [V16:1029, 1079]
Jackson drove M. Butler to Leslie's apartnment. [V16:1029] There
M. Butler spoke with Leslie. [V16:1030-31] M. Butler gave her a
house key and said he would talk to her later. [V16:1031] Leslie
was goi ng out that evening. [V16:1031]

The next day at about 11:30 a.m, M. Butler rode his bike to
Leslie's house. [V16:1032-33] Leslie et M. Butler inside the
apartnment, and they kissed and hugged. [V16:1033] The cable
conpany nen arrived and renoved the cable box. [V16:1033] M .
Butl er stayed at the residence for another few m nutes and then he
left. [V16:1034] He never saw Leslie again. [V16:1034] M. Butler
returned to the notel roomwhere he fell asleep. [V16:1034] He was
awakened by G asco. [V16:1034] dasco and M. Butler had dinner
together. [V16:1034] At about this time, M. Butler cut his hand
on a broken beer bottle. [V16:1057]

At about 8:00 p.m, M. Butler left dasco and went to
WIllianms' house. [V16:1035] M. Butler stayed there until 11:00
p.m [V16: 1035- 36] Leaving on his bicycle, M. Butler went to
Kelly's house to get his beeper. [V16:1036] On the way, Jeter
agreed to drive M. Butler. [V16:1036-37] M. Butler testified
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that this car was a Cadillac, not a blue sports car. [V16:1039]
After retrieving his beeper, M. Butler and Jeter went to Leslie's
apartnment to show hima vehicle. [V16:1038] Jeter then dropped M.
Butler off near WIlianms' house. [V16: 1039, 1040]

At the house, M. Butler and others used cocaine. [V16:1041]
WIllians asked M. Butler to obtain nore cocaine. [V16:1041-42]
Wlliams, Tennell, and M. Butler then went to M. Butler's notel
room and snorted cocaine. [V16:1042] They returned to WIIlians'
house. [V16:1043] Later M. Butler again returned on his bicycle
to his room for nore cocaine. [V16:1043] When he returned to
WIllians' house, it started raining. [V16:1044] M. Butler denied
acting strangely while at WIlians' residence. [V16:1081]

After 2:00 a.m, M. Butler and Tennell started wal ki ng back
to the notel room [V16:1049, 1083] On the way, Tennell decided to
take the route of the bicycle trail. [V16:1050] M. Butler did not
want to take this route because it was illegal to be on the trail
at night. [V16:1050,1085] M. Butler arrived at the notel room
first, about 2:30 a.m [V16:1051] M. Butler denied that he went
near the dunpster. [V16: 1051, 1086]

At the room M. Butler and Tennell changed clothing. [V16:
1052- 53] After M. Butler and Tennell consuned nore cocaine,
soneone knocked on the door. [V16:1053] Tennell left the roomfor
about an hour and then returned. [V16:1054-55] According to M.
Butler, Tennell was on "a dope run." [V16:1055] Tennell then took
a shower. [V16:1054] M. Butler denied that he took a shower.
[ V16: 1087- 88] Meanwhil e, Kelly arrived. [V16:1055] She bought
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cocai ne from Tennell. [V16:1055-56] M. Butler and Tennell sl ept
for about an hour before G asgow woke them [V16: 1057, 1058]

M. Butler asked Tennell what had happened to his (M.
Butler's) shoes, the Converse shoes. [V16:1058-59] M. Butler had
| eft the shoes by the door. [V16:1059] According to M. Butler
Tennel | responded, "I'mon a mssion with them" [V16:1059, 1083]
M. Butler told Tennell he would wear his shoes, the black N ke
shoes. [V16:1059] M. Butler was wearing these shoes when he was
arrested. [V16:1076] M. Butler and Tennell left the notel room
[ V16: 1060] They encountered the police, and Tennell ran away.
[ V16: 1061-62] M. Butler was taken to the police departnent. [V16:
1063] At that time, he did not know that Leslie was dead. [V16:
1063]

M. Butler testified he had known about Leslie's
relationship with Hartsfield since 1991 or 1992. [V16:1022] M.
Butler testified this relationship was not a great problemfor him
[ V16: 1023] He responded to questioning [V16:1023],

Q It wasn't a problemfor you?

A. No sir, wasn't no problem

Q You didn't kill Bay because she was having an affair
wi th Adoni s?

A. No, sir. | would not kill Bay. There was nothing

in the world that would make nme do Bay the way | have

seen those pictures.

M. Butler, who was right-handed, denied wearing a striped,
Hllfiger shirt. [V16:1064] He denied killing Leslie or even
entering her apartnment during the night of her death. [V16: 1064]
He did not see Lola Young that norning. [V16:1065] M. Butler
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denied telling Wod that if he killed Leslie he did not renenber
it. [V16:1079-80] M. Butler had been convicted of felonies ten

tinmes previously. [V16: 1066]

VII. Defense Testinony Presented at the Penalty Phase

Junior Butler, M. Butler's father, testified M. Butler was
a good son. [V17:1255,1258] Wwen M. Butler was eight-years-old,
Juni or was accused of mnurdering M. Butler's nother. [V17:1255]
Juni or was acquitted of the charge. [V17:1263] At the tinme of his
nother's death, M. Butler was living with her and Junior. [V17:
1256] M. Butler's famly was poor, his father supporting the
famly on only fifty dollars a week. [V17:1257]

Wen M. Butler's nother died, M. Butler lived with his
grandnot her, Hatty Port. [V17:1258] M. Butler got along fine with
his brothers and sisters. [V17:1259] Sandra Butler, M. Butler's
sister, testified M. Butler protected her when she was a child.
[ V17:1270-71] Wen M. Butler's grandnother died, Junior took
custody of M. Butler and his siblings. [V17:1261] Juni or was
l[iving in Largo at the tinme. [V17:1261] Wen M. Butler turned

ei ghteen, he noved out of his father's residence. [V17:1262]

|1 X Defense Testinony Presented at Spencer Hearing

Dr. Mchael Scott WMher, a psychiatrist, interviewed M.
Butler with regard to his cocai ne habit and psychi atric background.
[ V10: 1735-36,1740] M. Butler infornmed Dr. Maher that he had used

a lot of cocaine on the night of the nurder although he denied
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commtting the murder. [V10:1740-41] Dr. Mher testified that one
effect sonetines caused by cocaine was "perseveration" or
irrational, repetitive action. [V10:1736] Dr. Mher stated that
one experienci ng perseveration engages "in behavior whichis -- the
phrase that cones to mnd, unfortunately, is overkill, doing
sonet hi ng agai n and agai n and agai n and agai n, past the point were
it serves any reasonabl e, rational basis or purpose. The nunber of
stab wounds in this case suggests that pattern of behavior."
[ V10: 1738] Dr. Maher admtted he did not observe any indication
that M. Butler had an obsessi ve personality other than his cocai ne
use. [V10:1741]

According to Dr. Maher, a young child whose nother dies as a
result of violence faces a greater risk of participating in violent
behavi or "as an alternative to resolving conflicts."” [V10: 1738- 39]
The child, Maher said, would be "nore at risk for becom ng engaged
inviolent activities, particularly if they are involved wi th drugs

and ot her dysfunctional social activities. . ." [V10:1739]
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SUMVARY OF THE ARGUVMENT

The trial court conmtted six reversible errors in this case.
Three of these errors occurred during the guilt phase of the trial
bel ow and require the remand of this case for a newtrial. Wth
regards to the first error, the trial court erredin permtting the
prosecutor to nmake repeated references to prior acts of violence
allegedly committed by M. Butler. These collateral acts, which
were whol |y unproven, were irrelevant to any material facts in this
case. To the extent that the evidence was relevant only to show
M. Butler's bad character or propensity for violence, the
collateral evidence is inadm ssible under section 90.404, Florida
Statutes (1997). 1In the alternative, the evidence is inadm ssible
under section 90.403, Florida Statutes (1997), because the danger
of unfair prejudice from the evidence far exceeds its probative
val ue.

Secondly, the trial court erredin admtting the DNA testi nony
of Ms. Jeanni e Eberhardt, a forensic serologist. WM. Eberhardt's
testinmony concerning the DNA did not neet the |egal standard of

adm ssibility that this court has established in Murray v. State,

692 So. 2d 157 (1997), and Brimv. State, 695 So. 2d 268 (Fla.

1997). Contrary to the requirenents in these decisions, Eberhardt
di spl ayed no know edge, either personal or otherw se, of the data
base she used to nmake her statistical conclusions. In the absence
of this know edge, Eberhardt's testinony provides no assurances of

reliability; consequently, her testinony was inadm ssible.
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The | ast i ssue concerning the guilt phase involves the state's
failure to provide the defense with a copy of a probation violation
report. This report established that a key prosecutorial w tness,
Lol a Young, suffered fromcocai ne-i nduced hal | uci nations. Contrary

to the requirenents under Brady v. Mryland, 373 U S. 83 (1963),

and i ts progeny, the prosecution w thheld this excul patory evi dence
fromthe defense. The trial court's failure to grant M. Butler a
newtrial follow ng the wthholding of this evidence is reversible
error because the absence of the evidence from the trial below
under m nes confidence in the verdict of guilty.

The trial court also commtted three errors during the penalty
phase of the proceedings. First, the court gave an erroneous
instruction to the jury that inforned themthat the evidence had
established the single aggravating factor in this case, the
hei nous, atrocious, or cruel nature of the crine. This instruction
inproperly relieved the state of its burden to prove the
aggravating circunstances supporting the death penalty and denied
the jury of the role as the fact-finder. A second error concerns
the trial court's failure to consider in the witten sentencing
order a statutory mtigating circunstance of the inpairnment of the
defendant's capacity to appreciate the crimnality of his conduct
or conformhis conduct to the requirenments of law. The failure of
the lower court to extend its review of mtigating factors to
evidence indicating inpairnent violates the requirenent that a
trial court give weight to all mtigating evidence. Finally, the

sentence of death under the facts of this case is disproportionate
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to the sentences of life inposed in other cases with simlar facts.
This court has only rarely upheld a death sentence for a nurder
occurring in a donestic violence context. The present case, where
t he death sentence is founded only on a single aggravating factor,
does not present any extraordinary facts that would support
treating this case any different fromother domestic viol ence cases

where a sentence of |ife was inposed.
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ARGUMENT

| SSUE ONE
THE TRI AL COURT ERRED I N PERM TTI NG
THE STATE TO ELICT TESTI MONY
CONCERNI NG PRI OR ACTS OF VI OLENCE
ALLEGEDLY COW TTED BY MR BUTLER.

Over the strenuous objections of defense counsel, the trial
court permitted the prosecutor to repeatedly interject into the
trial references to prior donestic violence allegedly perpetrated
by M. Butler against Leslie Flemng. The adm ssion of these
collateral acts, which were unsupported by anything other than
i nsinuation by the prosecutor, was highly inproper. Because the
collateral evidence was relevant only to show M. Butler's bad
character and propensity for violence, the trial court shoul d have
excluded the evidence under section 90.404, Florida Statutes
(1997). In the event the evidence has any margi nal rel evance to a
material issue, the probative value of the evidence is far
out wei ghed by the danger of wunfair prejudice; therefore, the
evidence is inadm ssible under section 90.403, Florida Statutes
(1997).

Prior to the trial below, defense counsel filed a witten
notion in limne seeking to exclude "Any nention of any prior
al | egati ons of abuse, physical or enotional, towards Leslie Flem ng
by the Defendant." [V4:657] The notion specifically sought the
excl usi on of any evidence suggesting that M. Butler had conmtted
a kidnapping or sexual battery on the victimon March 11, 1997
[ V4: 657] The trial court conducted a pre-trial hearing on the
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notion. [V11:13] During this hearing, the defense noted M. Butl er
had been arrested for a domestic battery, which occurred on March
11, 1997. [V11l:17,18] Defense counsel pointed out to the court
that |aw enforcement contenplated charging M. Butler wth
ki dnappi ng and sexual battery, but these charges were not fil ed.
[ V11:17] Def ense counsel argued that testinony concerning the
serious felony charges woul d constitute hearsay and woul d unfairly
prejudice M. Butler. [V11:17-19] Al t hough defense counsel
conceded that the all egation of a donestic battery was rel evant to
the case, he argued that the alleged ki dnappi ng and sexual battery
had no such relevance. [V11:19] Wen the court asked the
prosecutor if it intended to introduce evidence concerning the
sexual battery and kidnapping, the prosecutor responded, "No,
because he was actually not arrested for those things. He was
arrested for the battery." [V11:19-20]

The court ruled, "So as to the allegations of sexual battery

or as to an allegation of a kidnapping, again, nmy only--1 wll
grant the Defense notion to the extent that I'll caution the State
against nmentioning it during opening statement." [V11:20] The

court postponed a ruling regarding the admssibility of the
evi dence under section 90.403, Florida Statutes (1997), requesting
that an objection be made at the tine of the adm ssion of the
evi dence. [V11:20] The defense noted the state m ght introduce
addi tional unsubstantiated all egations of abuse. [V11:21-22] The
court again requested that an objection be nmade cont enpor aneously.

[ V11: 22]
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Def ense counsel did subsequently object to the state's
references to all eged prior acts of violence. On cross-exanm nation
of Oficer Marvin Geen, the prosecutor asked, "Now, sad enough,
but a true fact is, isn't it, that many tines, not many tinmes, but
when a nurder occurs to a woman sonetinmes and it's the night
before, two nights before there is a donestic violence incident,
you automatically--don't you |ook--" VI15:795] Def ense counsel
objected to the relevancy of this question. [V15:795] The court
overrul ed the objection but warned the state "to stay away fromthe
al | egations of the nature of the previous offenses." [V15:796] The
state then continued the questioning: "[l]t's fair to say that if
a victimis killed, a woman, and she has been the victim of
donmestic violence, you would naturally | ook at the perpetrator of
t hose donestic viol ence cases?" [V15:797] Oficer G een responded
affirmatively. [V15:797]

The state also interjected nore allegations concerning
donmestic violence incidents during the questioning of Theodore
Dallas. The prosecutor asked Dallas if he knew of the incident
t hat occurred on March 11, 1997. [V15:822] More specifically, the
prosecutor asked Dallas if he knew that M. Butler "was accused of
pushi ng her [Leslie] down, pushing her." [V15:822] Defense counsel
objected to this questioning as being irrel evant. [V15:822-24] The
court overruled the objection after the state argued the
guestioning was permtted as a test of Dallas'" know edge of M.

Butler's prior acts. [V15:823-25] Dallas had earlier indicated he
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had no know edge of any violent exchanges between M. Butler and
Leslie. [V15:820]

The court did rule that the prosecutor should limt the scope
of the questioning. [V15:825] Nonet hel ess, the prosecutor
continued questioning by asking, "M . Dallas, April 24, 1993, were
you aware that Leslie Flem ng clainmed the Defendant pushed her
down, pushed her in the back and later put his foot on her throat
choki ng her?" [V15: 825-26] Defense counsel objected to the state's
admtting details of the prior offense. [V15:826] The court again
warned the state to not go into the details of the prior incident.
[ V15: 826- 27] The prosecutor continued questioning by asking
Dal I as, "On June 21st of 1993 are you aware of the allegation that
t he Def endant punched and struck Leslie Flem ng? A separate date
June 21st of 1993. . ." [V15:827]

On cross-examnation of M. Butler, the state returned to
al | egati ons of donestic violence allegedly committed by M. Butler

in 1993 [V16: 1073-74] :

Sir, I would like to direct your attention
to April 24, 1993. That's when you were
arrested by law enforcenent. 1Isn't it a fact

you were arrested because you put your hands

on her throat, choking her to the point of

unconsci ousness where she cannot breath

anynor e?
The state had earlier insinuated that M. Butler had ki dnapped and
sexual |y battered Flem ng. The prosecutor asked, "lIsn't it a fact
that she was alleging that you were ki dnapping her?" [V16: 1068]
After M. Butler responded negatively, the prosecutor continued

with two questions: "lIsn't is a fact that she was alleging that
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you commtted forcible rape against her?" and "She was screan ng
during that incident?" Def ense counsel objected when the
prosecutor noted in full hearing of the jury that the domestic
vi ol ence case "was being referred to the State Attorneys for the
fel oni es of kidnapping and sexual battery." [V16:1070] The court
overruled a general objection and rejected defense counsel's
request to approach the bench. [V16: 1070] The prosecutor again
questioned M. Butl er concerning the possibility of fel ony charges.
[ V16: 1071, 1072] Subsequently, M. Butler raised the issue of the
adm ssion of the collateral incidents of domestic violence in a
notion for a new trial, which the court denied. [V4:759-60, 762-
63; V5: 851]

The prosecutor's repeated efforts to interject into the trial
prior violent acts allegedly commtted by M. Butler constituted an
attack on M. Butler's character and a denonstration of his
propensity to commt violence. This strategy was unlawful.
Whet her evidence of <crimnal acts occurring outside of the
circunstances of the instant offense--collateral evidence--is

adm ssible is fundanental |y a question of rel evancy. See generally,

Sexton v. State, 697 So. 2d 833 (Fla. 1997) (This court begins a

consideration of collateral evidence by noting that all relevant
evi dence is adm ssi bl e unless prohibited by a rule of exclusion.).
Rel evant evidence is defined as "evidence tending to prove or
di sprove a material fact." 890.401, Fla. Stat. (1997). Fal I i ng
short of this requirement of relevancy, the collateral evidence

presented by the prosecutor in this case is evidence that tends to
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prove immaterial facts, facts that are specifically excludabl e by
section 90.404, Florida Statutes (1997).

The evidence of M. Butler's alleged violent acts commtted
against Leslie are relevant only to show the immterial facts of
M. Butler's bad character or propensity to commt violence.
Section 90. 404 excludes sim lar-fact evidence that is relevant only

to these immterial issues. Wllians v. State, 621 So. 2d 413

(Fla. 1993); Heuring v. State, 513 So. 2d 122 (Fla. 1987); Peek v.

State, 488 So. 2d 52 (Fla. 1986). This rule of evidence addresses
the concern that a conviction will be based on aspects of a
defendant's character, not on proof of the charged offense.

Heuring v. State, 513 So. 2d at 124. This court has stressed the

danger of coll ateral evidence:

Evidence that the defendant has commtted a simlar
crime, or one equally heinous, will frequently pronpt a
nore ready belief by the jury that he mght have
committed the one with which he is charged, thereby
predi sposing the mnd of the juror to believe the
prisoner guilty.

Ni ckels v. State, 90 Fla. 659, 685, 106 So. 479, 488 (1925).

The col l ateral evidence of M. Butler's alleged prior violent
acts falls within the rule of exclusion provided by section 90. 404.
First, the allegations constitute simlar fact evidence. As this

court stated in Sexton v. State, 697 So. 2d at 837, simlar fact

evidence has a "logical resenblance to the crime for which the
defendant is being tried." The collateral evidence in this case
resenbles the charged nurder in that both involve violence
allegedly commtted by M. Butler against the sanme victim
Al though the nurder was nore extrene violence than the alleged
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earlier incidences of violence, the two differ nore in degree than
in kind. Injurious violent acts are the common denom nator of
bot h.

The second requirenment necessary to invoke the exclusionary
provision of section 90.404 is that the collateral evidence be
rel evant only to show M. Butler's bad character or propensity to
conmm t viol ence. For evidence that is otherw se relevant, the
materiality required under section 90.402 is net; in other words,
a defendant's bad character or propensity toward viol ence are not
material facts in a crimnal prosecution. Again the collatera
evidence at issue neets this requirenent. The evidence, by
depicting M. Butler as prone to outbursts of violent acts
commtted agai nst Leslie, tends to prove his bad character and his
propensity for violence. The evidence has rel evancy but rel evancy
only to prove immaterial facts. Thus the collateral evidence fails
to meet the materiality requirenent of section 90.402 and, at the
same tinme, falls within the rule of exclusion provided by section
90. 404.

Section 90.404 permts the introduction of simlar fact
evidence if the evidence is "relevant to prove a material fact in
i ssue, such as proof of notive, opportunity, intent, preparation,
pl an, know edge, identity, or absence of m stake or accident. . ."
Col l ateral evidence is also admssible if it is "inextricably

intertwined" with the charged crine. Giffinv. St., 639 So. 2d

966, 967 (Fla. 1994), cert. denied, 514 U S. 1005 (1995); See

Foster v. State, 679 So. 2d 747 (Fla. 1996), cert. denied, 520 U. S.
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1122 (1997) (Collateral evidence was admssible in nurder
prosecution to show "conpl ete picture of crimnal episode.”). Only
a small portion of the collateral evidence at issue in this case
falls within these categories. M. Butler concedes, as did defense
counsel below, that evidence surrounding the March 11th donestic
vi ol ence incident was adm ssible, being relevant to identity and
notive. This evidence includes Leslie's allegation of abuse, M.
Butler's subsequent arrest and incarceration, and his threat
agai nst Leslie made to Terry Jackson.

On the other hand, evidence indicating the state attorney's
contenpl ati on of ki dnappi ng and rape charges as wel | as evi dence of
the 1993 donestic dispute between M. Butler and Flem ng are not
relevant to any of the material issues listed in section 90.404.
They are not relevant, in part, because they are wholly unproven.
Before evidence of a collateral offense can be admtted under
section 90.404, clear and convincing evidence nust show that the
former offense was actually commtted by the defendant. State v.

Norris, 168 So. 2d 541, 543 (Fla. 1964); Chapnman v. State, 417 So.

2d 1028 (Fla. 3d DCA 1982). In the trial below the prosecutor
insinuated that M. Butler had kidnapped and sexually battered
Leslie on March 11th by questioning M. Butler regarding his
awar eness of the state attorney's office's contenplation of filing
t hese charges. The prosecutor nmade this serious allegation despite
the conplete lack of any supporting testinony indicating the
commi ssion of these felonies. The only introduced evidence of the

March 11th incident indicated that M. Butler may have battered
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Leslie resulting in red marks on her back and an injured shoul der.
[ V11: 147- 48, 154] The tenuous proof of these collateral charges is
hi ghli ghted by the state's failure to actually charge M. Butler
with the felony offenses. By suggesting that M. Butler was guilty
of ki dnappi ng and raping Leslie, the prosecutor introduced into the
trial a collateral elenment consisting of unsubstantiated hearsay
and attenpted to stanp this evidence with legitimcy by refering to
the prosecutorial agency's position on the matter.

In addition, the 1993 al | egati ons of domestic vi ol ence are not
rel evant to the charged nurder because they are, tenporally, too

renote fromthe nurder. See, Giswld v. State, 77 Fla. 505, 82

So. 44 (1919) (holding that it is reversible error to admt
evidence that is msleading or confusing and so renote as to be
legally irrelevant). Years, not nonths, passed fromthe time of
the alleged violence to the tinme of the nurder during which M.
Butler and Leslie continued their relationship. Even if the
clainmed incident in 1993 had been established, this proof says
not hi ng about the subsequent nurder, anynore than a bouquet of
roses reveals the quality of a marriage, years |ater

The collateral evidence in this case is simlar to the

excl uded evidence in Suarez-Mesa v. State, 722 So. 2d 843 (Fla. 2d

DCA 1998). In that case, the defendant was charged with the nurder
of his estranged wfe. During the defendant's trial, the
prosecution submtted to the jury a videotape of the defendant's
prior bond hearing on col |l ateral charges concerning the defendant's

arrest for the sexual battery and aggravated assault of his
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estranged wife. [d. In this videotape, the defendant was dressed
in prison clothes. 1d. On appeal the district court ruled that
the col |l ateral evidence of the videotape was "clearly i nadm ssible
as evidence of other crines." 1d. at 844. The court found that
the evidence was relevant only to show the defendant's bad

character or propensity to conmt crines.

Li ke the prosecution in Suarez-Mesa, the prosecution in the
i nstant case suggested M. Butler's conm ssion of prior crines
against the victim as a neans of showing his bad character and
propensity for violence. The cases are simlar too in the
superficial assurances of guilt that were suggested by the

collateral evidence. |In Suarez-Msa the defendant's conm ssi on of

the prior crinmes was suggested by his wearing prison clothing

Simlarly, the jury in the instant case could conclude M. Butler
was gquilty of a prior kidnapping and sexual battery by the
prosecutor's suggestion that these charges were considered by his
of fice.

Keen v. State, 504 So. 2d 396 (Fla. 1987), is also simlar to

the present case. |In Keen the prosecutor asked the defendant, who
was charged with nurder, about an unrelated incident occurring
years earlier when allegedly Keen and his brother attenpted to
nmurder Keen's brother's wife by hitting her in the head with a
rock. Id. at 401. At trial defense counsel objected to the
guestion as being inflammatory and prejudicial. This court agreed
with the objection, ruling that the coment was so unfairly

prejudicial as torequire a newtrial because it was relevant only
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to show the defendant's bad character or propensity for violence.
Id. at 402.

Even if the collateral evidence in this case has sone mar gi nal
rel evance to a material issue, this relevancy is outweighed by the
danger of unfair prejudice. "Relevant evidence is inadmssible if
its probative value is substantially outweighed by the danger of
unfair prejudice. . ." 890.403, Fla. Stat. (1997). Even though
the collateral evidence is found to be relevant to a material

i ssue, section 90.403 nust still be addressed. Sexton v. State,

697 So. 2d 833. Under this section, the trial court nust "bal ance
the inport of the evidence with respect to the case of the party
offering it against the danger of unfair prejudice.” |d. at 837.
This section "is directed at evidence which inflanes the jury or
appeals inproperly to the jury's enotions.” Ehrhardt, Florida
Evi dence 8403.1 (1998 Edition).

The prosecutor in the trial below certainly appealed to the
jury's enotions by phrasing enotionally charged questions such as

the follow ng: suggesting that M. Butler had "put his foot on her

[Leslie's] throat choking her"; "choking her to the point of
unconsci ousness where she cannot breath anynore?"; "Defendant
punched and struck Leslie Flem ng?"; "lIsn't is a fact that she was

all eging that you conmtted forcible rape against her?"; and "She
was scream ng during that i ncident?" [V15: 825- 26, 827; V16: 1070, 1073-
74] These questions encouraged the jury to convict M. Butler for

conduct that was unrelated to the charged of fense. See, Pulliamuv.

State, 446 So. 2d 1172 (Fla. 2d DCA 1984) (Court finds that the
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rel evancy of the prosecutor's coments regarding an ongoi ng drug
i nvestigation involving the def endant was outwei ghed by the danger
of unfair prejudice.).

Under either section 90.404 or 90.403, the adm ssion of the
col l ateral evidence was not harm ess. The state cannot denonstrate
beyond a reasonable doubt that the adm ssion of the inproper

evi dence did not affect the verdict. State v. Diguilio, 491 So. 2d

1129 (Fla. 1986); See also, Goodwin v. State, 24 Fla. L. Wekly

S583 (Fla. Dec. 16, 1999), (Harmess error standard set forth in
Diguilio applies despite the enactnent of the Appell ate ReformAct,
section 924.051, Florida Statutes (Supp. 1998)). The i nproper
guestioning by the prosecutor characterized M. Butler as violent
in his relationship with Leslie. Wen a final act of violence was
commtted on Leslie, M. Butler becane nore than a suspect: he
became--as the prosecutor stated--"automatically" a target for a
conviction. However, this type of guilt by association, wthout
regard to the facts of the case, is the very prohibition guarded
agai nst by sections 90.404 or 90.403. Contrary to these rules of
evi dence, the adm ssion of the collateral evidence permtted the
jury to convict M. Butler on the basis of unfairly prejudicial and
irrelevant evidence. This conclusion is all the nore likely in a
case where the evidence of the identity of the perpetrator was not
conpelling. One bloodstain on a tennis shoe found in a dunpster
and the weak testinmony of a child witness constitute the only

substanti al evidence of guilt in this case.
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In addition, the jury may have inproperly considered the
evidence in reaching its advi sory sentence. As argued in issue siX
of this brief, Leslie's death resulted from a violent act of
passi on and jeal ously. The prosecutor's suggestion of prior acts
of violence, however, encouraged the jury to view the nurder as
just one nore exanple of M. Butler's violence against Leslie.
Thus the prosecutor's comments, in effect, advocate a death
sentence as punishnent for the nurder and |ong-term abusive

behavi or. This result is fundanmentally unfair. See Castro v.

State, 547 So. 2d 111 (Fla. 1989) (Adm ssion of inproper coll ateral
evi dence was harnml ess as to the guilt phase of the trial but not as
to the penalty phase.). Under these circunstances, this court
shoul d correct the trial court error in permtting the introduction

of the irrelevant evidence by granting M. Butler a newtrial.
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| SSUE TWO
THE TRI AL COURT ERRED I N PERM TTI NG
AN UNQUALI FI ED EXPERT WTNESS TO
TESTI FY CONCERNI NG DNA EVI DENCE.

During the trial below, DNA evidence established that blood
found on one of the sneakers recovered fromthe dunpster bel onged
tothe victim Oher evidence suggested that this sneaker bel onged
to M. Butler. The highly inculpatory evidence |inking M. Butler
to the victims blood cane from a single expert wtness, M.
Jeanni e Eberhardt. Eberhardt's testinony concerning the DNA,
however, does not neet the |egal standard of adm ssibility that

this court has established in Mirray v. State, 692 So. 2d 157

(1997) and Brimv. State, 695 So. 2d 268 (Fla. 1997). The state

di d not denonstrate Eberhardt's expertise on the statistical inport
to be givento the DNA identification. Eberhardt had no know edge,
ei ther personal or otherw se, of the data base she used to make her
statistical conclusions. Consequently, the trial court error in
permtting the DNA testi nmony over the objection of defense counsel
is reversible error.

Eber hardt, a forensic serol ogi st, testified concerning the DNA
evi dence. [V13:374-75] During her testinony, defense counsel
obj ected that she was not qualified to give an ultimte opinion on
the DNA evidence. [V13:396] Def ense counsel's voir dire of
Eber hardt reveal ed that she was not a statistician. [V13:398] Her
only educational background concerning statistics was a "status
cl ass as an undergraduate. " [V13:398] Eberhardt had no i nvol venent
in the creation of the data bases supporting the statistical
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concl usions of her testinony. [V13:399] Eberhardt was unaware of
the basis for the data base that she used other than what was
published in a single article published in 1995. [V13: 399-400] She
attenpted no i ndependent verification of this data base. [V13:400]
Eber hardt knew of no published accounts disputing this article.
[ V13: 400] Al t hough Eber hardt knew of ot her data bases, she did not
conpare her results using these data bases. [V13:402] Eberhardt
was unable to testify to anything concerning a 1996 report by the
Nati onal Research Counsel. [V13:411-12]

Eber hardt testified that she used the product rul e cal cul ation
in determning her statistics. [V13:405] According to Eberhardt,
the product rule was accepted by other experts. [V13:424] To use
the product rule, Eberhardt said one nust "nultiply the frequency
from each allele set that we find." [V13:405] She testified
concerning her use of the product rule in this case: "For the
testing | took the frequency of finding those types at each of the
six different alleles and the six different |ocations, and then
mul tiplied themtogether and that's the product rule." [V13:423]

Based on Eberhardt's testinony, defense counsel objected that
she was not qualified to give an opinion relating to statistical

anal ysis under Murray v. State, 692 So. 2d 157, and Brimyv. State,

695 So. 2d 268. [V13:402] The court expressly declined to conduct
a hearing under Frye v. United States, 293 F. 1013 (D.C. Gir.

1923). [V13:407, 416] Def ense counsel objected to this position
arguing that the statistical analysis nust neet the Frye standard.

[ V13: 408] The court concluded that the product rule calculation
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satisfied the requirenments under Frye. [V13:416, 427] Counsel
renewed his objections when Eberhardt testified before the jury.
[ V13: 455, 477]

During the proffered testinony, Eberhardt indicated that the
DNA present in the blood on the discovered sneaker was consi stent
with a known DNA sanple fromlLeslie. [V13:422] She then offered a
statistical calculation concerning how common that type of DNA
profile would be found in any given population. [V13:422-23]
Eberhardt testified that the DNA profile of both sanples occurred
in "approximately one in 3,000 in the African American popul ati on,
approximately one in 112,800 individuals of the Caucasian, and
approximately one in 538,000 in the Southeastern Hispanic
popul ation.™ [V13:423,479] Eberhardt wused the product rule
calculation to determne the statistical basis. [V13:423]

Beginning in Hayes v. State, 660 So. 2d 257 (Fla. 1995), and

continuing in a series of cases, this court has recognized the
general adm ssibility of DNA evidence provided the DNA testing and
statistical results of this testing ensures reliability. |In Hayes
660 So. 2d at 264, this court ruled "that DNA test results are
generally accepted as reliable in the scientific comunity,
provided that the I|aboratory has followed accepted testing
procedures that neet the Frye test to protect against false
readi ngs and contam nation.” Under the Frye test, the proponent of
the expert testinony has the burden to prove "the general
acceptance of both the underlying scientific principle and the

testing procedures used to apply that principle to the facts of the
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case at hand." Ramrez v. State, 651 So. 2d 1164, 1168 (Fla. 1995).

Accordingly, the trial court nust find an expert qualified before
t he opi nion evidence can be admtted. |d.

In Brimv. State, 695 So. 2d 268, this court noted that the

DNA testing process usually involved two distinct steps. The first
step, which entails principles of nolecular biology and chem stry,
determ nes whether two DNA sanples match. |d. at 270. The second
step provides a probability significance to the match by using
principles of statistics and popul ation genetics. 1d. This court
has enphasi zed the inportance of this second step by quoting from
a 1992 report by the National Research Council (NRC): "[t]o say
that two patterns match, wi thout providing any scientifically valid

estimate (or, at |east, an upper bound) of the frequency wi th which

such matches m ght occur by chance, is neaningless.” Mrray Vv.
State, 692 So. 2d (at 162). Gven the inportance of the

probability calculations formng the basis of the second step of
DNA testing, this court ruled in Brimthat the second step, as well
as the first step, nust neet the Frye test of reliability. Brimuv.
State, 695 So. 2d at 270. This court concl uded, "W heed the NRC s
war ni ng that we shoul d be cauti ous when using standard stati sti cal
principles in the field of DNA testing." |1d. at 271

After noting that the appellate reviewof a Frye determ nati on
was one of a matter of law, this court in Brim found that the
record failed to show the conplete details of the calculation
nmet hods used to determ ne the probability frequencies. 1d. at 275.

Thi s omi ssion prevented the court fromproperly eval uati ng whet her
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t he net hods used to cal cul ate the statistics would satisfy the Frye
test. 1d. This court remanded the case for an evidentiary hearing
on the nmethod used to determi ne the statistics.

The expert in Miurray v. State, 692 So. 2d 157, testified

concerning the PCR testing of the defendant's DNA and the DNA from
the crinme scene. The expert concluded to the jury that the
def endant' s DNA mat ched t he DNA sanpl e and t hat over ninety percent
of the population would have a different DNA type. 1d. at 163.
Def ense counsel objected that neither the PCR testing nor the
probability calculations met the Frye test. Wiile stating the
probability calculations were based on a published study, the
expert admtted he had no know edge of the data base that forned
the basis of the study. Id. at 159, 164. He opined that PCR
anal ysis of DNA is generally accepted in the scientific community.
Id. The lower court admtted the evidence ruling that any
deficiencies in the evidence concerned the weight of the evidence
as opposed to its admssibility. |d at 160-61.

On appeal of the trial court's ruling, this court began by
enphasizing the requirenment in Brim that DNA probability
cal cul ati ons neet the Frye standard. 1d. This court stated, "This
standard requires a determnation, by the judge, that the basic
under | ying principles of scientific evidence have been sufficiently
tested and accepted by the relevant scientific comunity.” 1d. at
163. The trial court in Miurray, this court held, had failed to
apply the Frye standard to the expert testinony. 1d. Even if the
trial court had applied the Frye standard, the deficient
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information offered by the expert could not neet the standard. |d.
This court ruled that the expert's testinony regarding the
probability cal cul ati ons was "unenlightening.” 1d. Specifically,
this court stated, "[T]his expert was sinply not qualified to
report the population frequency statistics at issue here because
the expert had no know edge about the database upon which his
calcul ations were based." 1d. This court further found,

this expert nust, at the very |least, denonstrate a

sufficient know edge of the database grounded in the

study of authoritative sources. Such a know edge was not

denonstrated. In fact, this expert had no insight into

t he assenbly of the rel evant dat abase. The qualification

of this expert witness was clearly erroneous.

Id. at 164; accord, Mles v. State, 694 So. 2d 151 (Fla. 4th DCA

1997) (Court finds record insufficient to determ ne whether
testifying witness was qualified as an expert to testify concerning
popul ati on frequency statistics.).

The decisions in Brim and Miurray are controlling in the
present case. Eberhardt--like the expert in Mirray-- was not
involved in the creation of the popul ati on frequency data base, and
she was unaware of the basis for the data base other than what was
published in a single article. [V13:399-400] W thout either
personal involvenent in the creation of the used data base or any
indication of a study of other authorities addressing the data
base, Eberhardt has hardly "denonstrate[d] a sufficient know edge
of the database grounded in the study of authoritative sources” as

required in Murray. Mirray v. State, 692 So. 2d at 694; See al so,

Jordan v. State, 694 So. 2d 708 (Fla. 1997) (The record did not

show the qualifications of a proposed expert on offender profile
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evi dence where the witness had not conducted an adequate study of
the relevant scientific literature.).

The data base used by Eberhardt is hearsay, which is not
supported by any assurances of reliability. An expert can testify
regarding matters that are not based on firsthand know edge because
of an assunption that "the expert's opinion will have a reliable

basis in the know edge and experience of his discipline.” Daubert

V. Merrell Dow Pharmaceuticals,Inc., 509 U S. 579, 590 (1993).
Eberhardt, untrained in statistics, has denonstrated neither the
know edge nor the experience necessary to be qualified as a wi tness
on DNA popul ation frequencies. Eberhardt attenpted no i ndependent
verification of the data base. [V13:400] Furthernore, she did not
cite any authorities establishing the reliability of the data base.
Al t hough Eber hardt knew of other data bases, she did not conpare
her results using these databases. [V13:402]

Al t hough Eberhardt testified she used the product rule in
determning the statistics, the wuse of this rule does not
automatically validate her statistical conclusions. Undersigned
counsel acknow edges the acceptance in other jurisdictions of the

product rule. See, Cdark v. State, 679 So. 2d 321 (Fla. 3d DCA

1996) ("DNA match probability cal cul ati ons under the product rule

are adm ssible in this district."); People v. Soto, 981 P. 2d 958

(Cal. 1999) (DNA probability calculations under the product rule
are adm ssible.). However, the product rule is used after allele

frequenci es are obtained by using a data base. See, U S. v. Shea,

957 F. Supp. 331 (D.N.H 1997) ("The product rule can be applied
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reliably in the manner described above only if the estimate of
allele frequencies is reasonably accurate.”) Eberhardt explained
her use of the product rule [V13:426]:

If I told you that you're a type AB so your

bl ood type is AB and then | perforned sone

traditional enzynme marker testings, for

exanple, PGM and let's say that as an AB you

are approximately four per cent of t he

Caucasi an popul ation, then the PGV say you

are a type 1,2, say, that is three percent of

t he popul ation, the product rule allows ne and

everyone that use this rule to multiply that

four percent by that, say, the other one was

three percent to actually come up with a

statistical frequency that shows how common it

is to find you as an AB and a 1, 2 PGM type.
Eberhardt's above use of the product rule is only valid if the
percentages used in the final nultiplication are correct. The
percentages actually used in this case were from the data base
which is of unknown reliability.

The state has not nmet its burden of establishing Eberhardt's
qgqual i fications as an expert on DNA popul ati on frequency stati stics.
Therefore, the trial court erred in permtting Eberhardt to testify
concerning this aspect of the DNAtesting. Anewtrial is required
because as in Murray "the State conpletely failed to of fer a proper
expert wtness or to denonstrate the reliability of the DNA

processes and cal culations utilized.” Mirray v. State, 692 So. 2d

194. This trial court error cannot be deened harnless. As stated
above, a DNA match is neaningless wthout statistical evidence
i ndi cating the frequency of a particular DNA within a popul ati on.
Thus Eberhardt's testinony that the sanpled DNA was one in

t housands has no probative value. Furthernore, the i nadequaci es of
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her testinony render her testinony conpletely inadm ssible rather

than nmerely going to the weight of the evidence. Brimyv. State,

695 So. 2d 270.

The DNA evidence in this case was critical evidence |inking
M. Butler to the murder. Wthout the DNA testinony of Eberhardt,
t he state cannot establish whose bl ood was on the sneaker found in
t he dunpster. Wthout this evidence, the state's case woul d hi nge
on the reliability of LaShara Butler, a young child w tness whose
questionable identification of M. Butler was based on her seeing
his leg, identifying the leg as his "[b]ecause it was big and it
had a lot of hair on it." [V12:233, 254-55] LaShara's cl ai ned
identification of her father as the perpetrator is suspect for
several reasons beyond her inability to articulate that she clearly
saw himcommt the nurder. The child testified she saw nunbers on
a cable tel evision box when she woke up at the tinme of the nurder.
[ V12: 257] However, this cable box was renoved fromthe apartnent
on March 13th at about noon, a tine prior to the nurder. [V15:801-
02] LaShara also alleged she heard her nother say "stop"” at the
time of the nurder, but the child, in a deposition, related that
her nother said nothing. [V12:231, 242, 243]

That what LaShara may have seen on the night of the nurder
differs from her later clains is consistent with her failure to
relate to Oficer Terence Kelly, the first police officer on the
scene, that her father was involved in her nother's death even
though Oficer Kelly asked her what she had heard and seen.
[ V12: 238-39] In addition, LaShara did not tell Shawna Fl em ng, her
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aunt, anything about what had occurred imediately after the
murder. [V12:204] Only later did LaShara incrimnate Appellant.
One possible explanation for this sudden shift from conplete
silence regarding the nurder to clains of being an eyewitness is
the influence of LaShara's grandnother Vivian Harris. LaShar a
admtted she wanted to make her grandnother happy. [V12:241-42]
Harris had told LaShara repeatedly that M. Butler was the
nmurderer. [V12:241] Harris had also told LaShara that she did not
want LaShara to like M. Butler. [V12:258]

LaShara's weak identification of M. Butler as the nurderer
and the absence of other direct evidence of guilt underscores the
significance of the DNA testinony. Under these circunstances, an
error concerning the reliability of the DNA testinmony is not
harm ess. The state cannot denonstrate beyond a reasonabl e doubt

that the adm ssion of the inproper DNA testinony did not affect the

verdict. State v. Diguilio, 491 So. 2d 1129 (Fla. 1986); See al so,
Goodwin v. State, 24 Fla. L. Wekly S583 (Fla. Dec. 16, 1999),

(Harm ess error standard set forth in Diguilio applies despite the
enactnment of the Appellate Reform Act, section 924.051, Florida
Statutes (Supp. 1998)); State v. Lee, 531 So. 2d 133 (Fla. 1988)

(The DD@uilio standard of harml ess applies to i ssues involving the

erroneous adm ssion of collateral crines evidence.).
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| SSUE THREE

THE TRI AL COURT ERRED | N DENYI NG THE
DEFENSE' S MOTION FOR A NEW TRI AL
FOLLOW NG THE DEFENSE' S DI SCOVERY OF
A PROBATI ON VI OLATI ON REPORT THAT
WAS UNDI SCLOSED BY THE STATE.

Contrary to Brady v. Mryland, 373 U S. 83 (1963), and its

progeny, the prosecution during the trial below wthheld
excul patory evidence fromthe defense. This evidence consisted of
a violation of probation report that revealed that Lola Young, a
state wi tness, suffered from drug-induced psychosis and
hal | uci nati ons. The significance of this report was great in |ight
of Young's claimof observing M. Butler outside of the victins
resi dence at around the tinme of the offense. The state's non-
di scl osure of this inportant evidence mandates a reversal of this
case. The state cannot show that the state's suppression of the
evi dence does not underm ne confidence in the resulting verdict.

On July 10, 1998, defense counsel filed a notion to conpel.
[ V4: 761] This notion requested the disclosure of a probation
viol ation report regarding Young. [V4:761] |In a notion for a new
trial filed on July 9, 1998, defense counsel raised the issue of
the state's non-disclosure of this report. [V4:762] On August 7,
1998, the |l ower court conducted a hearing on the notion for a new
trial. [V10:1698]

Def ense counsel, at this hearing, argued that the state had
conm tted a discovery violation by failing to reveal that Young had
been arrested prior to the jury trial but after her deposition
[ V10: 1702-03] A violation of probation report, dated May 15, 1998,
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i ndi cated that Young had, for a period of eight years, a "history
of intense and chronic crack cocaine use with bouts of cocaine-
i nduced psychosis." [V10: 1704] Young had hallucinations as a
result of her cocaine addiction. [V10:1705] Defense counsel argued
t he report woul d have been beneficial to the defense on the cross-
exam nation of Young. [V10:1705,1723] The report was not provided
to M. Butler until after the filing of the notion to conpel

[ V10: 1704] Defense counsel had not | earned of Young's arrest until
a prosecutor informed him during the trial of the arrest.
[ V10: 1718- 19]

I n response, the prosecutor mai ntained that he had not | earned
of the violation until well after the jury trial. [V10:1719] The
prosecutor read from portions of Young's deposition, which was
conducted on Decenber 12, 1997: [V10: 1722]

Okay. What kinds of things have you been arrested for?"

Sal e and possession

Ckay. Are you on probation right now?

Yes, | am I'min treatnent. [|I'min a drug treatnent
now.

Do you have an attorney this last tinme?
M chael Tool e, public defender.

When was the last tine you went to court?
Sept enber the 22nd.

So how may tinmes do you think you' ve been you have been
convicted of a felony?

Si X, seven
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Follow ng the state's argunent, the trial court denied the notion
for a new trial wthout explanation. [V10:1724]
Florida Rule of Crimnal Procedure 3.220 sets forth the

state's obligation to provide the defense wth exculpatory

evi dence:
As soon as practicable after the filing of
the charging docunent the prosecutor shal
disclose to the defendant any material
information within the state's possession or
control that tends to negate the guilt of the
def endant as to any offense charged,
regardl ess of whether the defendant has
incurred reciprocal discovery obligations.
This rule is one of constitutional magnitude. In Brady v.

Maryl and, 373 U.S. 83, 87 (1963), the United States Suprenme Court
held that: "[S]uppression by the prosecution of evidence favorabl e
to an accused upon request viol ates due process where the evidence
is material to guilt or to punishnent, irrespective of the good
faith or bad faith of the prosecution.” The due process
requi renent of disclosure under Brady applies regardless of a
def ense request for the evidence, and the requirenment extends to

i npeachnent evidence. Strickler v. Greene, 527 U S. 263 (1999);

Young v. State, 739 So. 2d 553 (Fla. 1999). A Brady violation has

t hree conponents: first, the wundisclosed evidence nust be
excul patory or inpeaching; second, the prosecution nust have
willfully or inadvertently suppressed the evidence; and three, the
non-di scl osure nust have resulted in prejudice to the defense

Strickler v. Greene, 527 U. S. at 1948.

The non-di scl osed evidence of Young's probation violation

report neets the above requirenents of a Brady violation. As
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i npeachnent evidence, the content of the violation report is
favorable to the defense. The violation report's excul patory
nature as well as the resulting prejudice fromits non-disclosure
is clear given Young's role as a critical eyewitness in the trial
below. Only a single adult w tness, Young, observed M. Butler at
or within the imediate vicinity of the victims residence around
the time of the nurder. Young, who lived across the street from
the victim clainmed she saw M. Butl er behaving suspiciously near
some hedges that were near the victims apartnent. [V14:656-
57,660, 661] According to Young, she made this observation during
the early norning hours of March 14th. [V14:659] Young maintai ned
she identified M. Butler despite |ighting conditions that another
state wi tness described as "not the best in the world." [V14:693]
In addition, a defense witness testified that Young, when she nade
her identification, would have been about 147 feet away fromthe
person she clainmed was M. Butler. [V15:774]

The evidence contained in the probation violation report
woul d have dealt the final blow to Young' s already questionable
identification of M. Butler. The report indicated that Young was
a chronic crack cocaine user who experience cocaine-induced
psychosi s and hal l uci nati ons. [V10: 1704, 1705] As stated by defense
counsel below, this information would have benefitted the defense's
cross-exam nation of Young, severely questioning her ability to
identify M. Butler on the night of the nurder. Furthernore, this
evi dence may have led to further excul patory evidence that would

have underm ned Young's role as a key prosecutorial wtness.
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Wt hout Young's testinony, the state would have no credible,
adult eyewitness that could place M. Butler near the victins
residence around the tinme of the offense. The inportance of
Young's testinony prevents the state from neeting its burden of

showing that the non-disclosure of the evidence eroding her

credibility did not prejudice M. Butler. See generally,
Ri chardson v. State, 246 So. 2d 771, 775 (Fla. 1971) (The State

nmust prove t he def endant was not prejudiced, and "the circunstances

establ i shing non-prejudice ... [nust] affirmatively appear on the
record."). In order to satisfy the requirenments of a Brady

violation, the degree of prejudice from non-disclosure need not

result in evidence that is legally insufficient. Kyles v. Witley,

514 U.S. 419 (1995). Rather, the prejudice nust be such that the
nondi scl osed evi dence "reasonably could be taken to put the whole
case in a different light so as to underm ne confidence in the
conviction.” 1d. at 435. In this case, the evidence of Young's
cocai ne-induced hallucinations and psychosis so danmage her
testinmony that the case appears in a different light in which no
credi bl e witness has placed M. Butler at or near the scene of the
crine.

This case is simlar to State v. Gunsby, 670 So. 2d 920 (Fl a.

1996), where this court found a Brady violation. In GQunsby the
state failed to disclose in a nurder case that a key eyew tness had
adj udi cation withheld on four crimnal charges in exchange for his
testinmony, that he was arrested on new burglary charges before

trial, and that another inportant wtness was arrested for

66



viol ati ng probation before she testified. 1d. at 922. This court

ruled that the state's non-disclosure required a reversal for a new

trial. See also, Roman v. State, 528 So. 2d 1169 (Fla. 1988) (The
failure to disclose awitness' prior statenents indicating that the
def endant was drunk around the tinme of the conm ssion of the crine
when that witness testified to the contrary at trial was reversible
error despite the introduction of other evidence inpeaching the
W tness.).

The state may argue that the record does not establish the
prosecutor's awareness of the violation report. However, neither
actual awareness nor wllful suppression of the exculpatory
evidence are prerequisites to a Brady violation. The state is
charged with constructive know edge and possession of evidence

wi thhel d by other state agents. Gorhamyv. State, 597 So. 2d 782

(Fla. 1992); Antone v. State, 355 So. 2d 777 (Fla. 1978). In

Antone this court stated, "Just as there is no distinction between
di fferent prosecutorial offices within the executive branch of the
U S CGovernnment for purposes of a Brady [footnote omtted]
vi ol ati on, there 1is no distinction between corresponding
departnents of the executive branch of Florida's governnent for the

sanme purpose.” Antone v. State, 355 So. 2d at 778. In the present

case, the state is charged with the know edge of the report that
was prepared by probation authorities, other agents of the state.

See, Wiites v. State, 730 So. 2d 762 (Fla. 5th DCA 1999) (The state

had constructive know edge and constructive possession of a

ballistics report for the purposes of rule 3.220 because the report
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was contained in the records of the police departnent.). Even
t hough t he suppression of this report may not have been deli berate,
M. Butler has, nonethel ess, sustained prejudice fromits absence

at trial. See, Young v. State, 739 So. 2d 553 ("Under Brady an

i nadvertent nondi scl osure has the sane inpact on the fairness of
t he proceedi ngs as deli berate conceal nent.").

The probation report was val uabl e evidence to the defense. By
referring to this report, trial counsel for M. Butler could have
severely undermned Young's credibility. The state had
constructive possession of this report but failed to notify defense
counsel of its existence until after the trial. The state's
failure to produce the probation docunent deprived M. Butler of a
fair trial where all excul patory evidence known to the state was
avai l abl e to the defense. This court should correct this injustice
by reversing the | ower court's judgnent and sentence and remandi ng

this case for a new trial.
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| SSUE FOUR

THE TRI AL COURT ERRONECQUSLY
| NSTRUCTED THE JURY THAT THE ONLY
PROPOSED STATUTORY AGGRAVATOR HAD
BEEN ESTABLI SHED BY THE EVI DENCE

Only a single statutory aggravator supports the death sentence
in this case, the "heinous, atrocious or cruel” nature of the
murder. Follow ng the presentation of evidence during the penalty
phase, the court instructed the jury, "The aggravating circunstance
that you may consider is limted to the following that is

established by the evidence: The crine for which the Defendant is

to be sentenced was especially heinous, atrocious or cruel."
(emphasi s added) [V17:1314] This instruction expressly inforned
the jury that the one aggravator under consideration had been
established by the evidence. Contrary to the state and federa
guar ant ee of due process, the instruction relieved the state of its
burden of proof to establish the aggravating factor and usurped the
jury's fact-finding role to determ ne aggravators. The trial
court's instruction is, consequently, in error.

Arbitrariness and capriousness should have no part in the

i nposition of the death penalty. The Suprene Court in Proffitt v.

Florida, 428 U S. 242, 258 (1976), enphasized the |egal guidance
necessary in death penalty cases:

It appears incontestable, then, that to a |arge extent
"the sentencing authority's discretion (must be) guided
and channeled by requiring examnation of specific
factors that argue in favor of or against inposition of
the death penalty, thus elimnating total arbitrariness
and capriciousness in its inposition.
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Guidance in the formof instructions to the jury that permt the
jury to properly determine and wei gh aggravating and mitigating
circunstances is paranmount to the proper admnistration of the

death penalty. Pangburn v. State, 661 So. 2d 1182 (Fla. 1995).

The great weight that the trial court nust give the jury's advisory
sentence enphasi zes the significance of correct jury instructions
during the penalty phase. 1d. at 1188.

The trial court's instructions concerning the sol e aggravat or
inthis case offered gui dance but only of a m sleading nature. At
the outset, the court correctly stated that the jury nust first
determ ne "whet her sufficient aggravating circunstances exist to
justify the inposition of the death penalty. . ." [V17:1314] This
instruction presented two questions for the jury: one, whet her
aggravating circunstances exist; and two, whether the existing
circunstances justify the death penalty. Unfortunately, the trial
court quickly answered the former question for the jury by
instructing themthat the heinous, atrocious, and cruel aggravator
had been established by the evidence.

This instruction was i nproper because it relieved the state of
its burden to prove beyond reasonabl e doubt the existence of the
aggravating circunstance. As such, the instruction also
constituted an inpermssible judicial comment on the evidence.

See, Witfield v. State, 452 So. 2d 548, 549 (Fla. 1984)

("Especially inacrimnal prosecution, the trial court shoul d t ake
great care not to intimate to the jury the court's opinion as to

the weight, character, or credibility of any evidence adduced.").
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The instruction established the only aggravating circunstance
wi thout regard to proof. Absent sufficient proof of the single
aggravating circunstance, the defendant's sentence of death cannot

stand. See, Sawyer v. Witley, 505 U S. 333 (1992) (An absence of

aggravating factors woul d result in "actual innocence"” of the death
penal ty.).

The instruction given by the trial court is not one contai ned
in the standard jury instructions. The applicable standard jury
instruction does not contenplate a singular aggravator: "The
aggravating circunstances that you may consider are limted to any
of the follow ng that are established by the evidence:" Standard

Jury Instructions in Crimnal Cases No. 96-1, 690 So. 2d 1263 (Fl a.

1997). The standard instruction does have an interpretation of
l[imting the weighed aggravators to those "that have been
established by the evidence.”" The instruction differs fromthe one
in the present case where the jury is told in effect that only a
single aggravator is under consideration and that it has been
established by the evidence. Having two different instructions
inplying two different evidentiary standards, one for cases
involving a single aggravator and one for nultiple aggravator
cases, results in a suggestion of a different |evel of proof in the
two cases, di sadvantagi ng the def endant facing a single aggravator.
This inconsistency introduces the forbidden elements of
arbitrariness and capriousness into the adm ni stration of the death
penalty. An appropriate instruction in a case involving a single

aggravator would provide for the fact-finding role of the jury.
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For exanple, the instruction could read, "The aggravating
circunstance that you may consider is limted to the follow ng

circunstance, if you find that it is established by the evidence."

Unfortunately, this instruction was not given in the court bel ow
The court gave a deficient instruction that is, at best, contrary

to the clarity of instruction that this court has called "the

yardstick by which jury instructions are neasured.” Perrinman v.
State, 731 So. 2d 1243, 1246 (Fla. 1999).

In the court below, defense counsel did not object to the
i nappropriate instruction. However, the jury instruction given by
the trial court is an error so significant that its comm ssion
amounts to fundanmental error and a violation of due process. In
regard to jury instructions, "[F]undanental error occurs only when
the omssion is pertinent or material to what the jury nust

consider in order to convict." Stewart v. State, 420 So. 2d 862,

863 (Fla. 1982). The error nust anount to a denial of due process.

State v. Johnson, 616 So. 2d 1 (Fla. 1993). A jury instruction

erroneously establishing the only aggravating factor in a death

case is basic to the decision under review and is a denial of due

process. Sawer v. Witley, 505 U S 333; See, Sarduy v. State,
540 So. 2d 203 (Fla. 3d DCA 1989) (An instruction that effectively
directs ajury to find an essential elenent of a crine violates due
process.). In this case, the erroneous instruction directs the
jury to find an essential elenent of the death sentence, the only
aggravating factor; therefore, the unl awful instruction constitutes

fundamental error. This error requires this court to reverse the
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sentence of death and remand this case for a new penalty phase

before a jury.
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| SSUE FI VE

THE TRI AL COURT ERRED I N FAILING TO
CONSIDER A STATUTORY M Tl GATI NG
Cl RCUMSTANCE PROPOSED BY THE DEFENSE
DURING THE PENALTY PHASE OF THE
TRI AL BELOW
During a conference on the jury instructions to be given
during the penalty phase, defense counsel requested an instruction
on the statutory mtigator concerning the inpairnment of the
defendant's capacity to appreciate the crimnality of his conduct
or conform his conduct to the requirenents of law [V17:1277-78]
The state did not object to the giving of this instruction.
[ V17: 1280] The court, subsequently, gave the instruction.
[ V17: 1316] Absent, however, from the trial court's witten
sentencing order is a consideration of this mtigating factor. The
only statutory mtigator that the court considered was M. Butler
bei ng under extreme nental or enotional disturbance. [V5:832-33]
The failure of the lower court to extend its review of mtigating

factors to evidence indicating inmpairnment is error.

When applying the death penalty, a trial court nust give

weight to all mtigating evidence. Eddings v. klahoma, 455 U. S
104, 114-15 (1982); Cooper v. Dugger, 526 So. 2d 900 (Fla. 1988).

Mtigating evidence requires trial court consideration if it is

found anywhere in the record. Robinson v. State, 684 So. 2d 175,

177 (Fla. 1996); Ellis v. State, 622 So. 2d 991, 1001 (Fla. 1993).

The court nust find a statutory mtigator if it is established by

the greater weight of the evidence. Jackson v. State, 704 So. 2d

500 (Fla. 1997).
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One of the enunerated statutory mtigators in section
921.141(7), Florida Statutes (199 ), concerns whether the
defendant's capacity "to appreciate the crimnality of her or his
conduct or to conformher or his conduct to the requirenents of | aw
was substantially inpaired.” This mtigator recognizes that a
defendant's nental condition is very significant in the

consideration of mtigation. Hoskins v. State, 702 So. 2d 202

(Fla. 1997). Accordingly, evidence of a defendant's nental
inmpairment is relevant if it has sone bearing on the crine or the

defendant's character. Cheshire v. State, 568 So. 2d 908 (Fla.

1990). If the evidence of inpairnment is relevant, the trial court
must wei gh the evi dence when accessi ng the appropri ateness of the
death penalty. Id. at 912. The weighing of the evidence of
i mpai rment nust occur even though the disturbance i s not so extrene
as to constitute the statutory mtigator. [d.

The defense, in the court below, did present evidence
suggesting that M. Butler's nental capacity was inpaired by his
use of cocaine on the night of the offense. Testinony established
that M. Butler used cocaine on nultiple occasions during this
time. Dennis Tennell testified he and M. Butl er used cocai ne t hat
evening at the notel roomwhere M. Butler was staying. [V15:927,
928] M. Butler confirnmed this cocaine usage and i ndi cated he al so
i ngested cocaine at Wlliams residence. [V16: 1041, 1042, 1043, 1053]
Not surprisingly then, Antonio Strappy testified that M. Butler
was acting, while at WIllianms' residence, "kind of paranoid, |ike

he needed sonme drugs or sonething." [V15:913, 917]
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In addition, the defense presented expert testinony |inking
cocaine usage to the manner of violence that resulted in the
victims death. Dr. Mchael Scott Mher, a psychiatrist,
interviewed M. Butler with regard to his cocaine habit and
psychi atric background. [V10:1735-36,1740] M. Butler inforned Dr.
Maher that he had used a | ot of cocaine on the night of the nurder.
[ V10: 1740-41] Dr. Maher testified that one effect soneti nes caused
by cocai ne was "perseveration" or irrational, repetitive action.
[ V10: 1736] Dr. Maher stated that one experiencing perseveration
engages "in behavior which is -- the phrase that cones to m nd,
unfortunately, is overkill, doing sonething again and again and
again and again, past the point were it serves any reasonabl e,
rati onal basis or purpose. The nunber of stab wounds in this case
suggests that pattern of behavior." [V10:1738]

Despite the presentation of the above evidence of cocaine
usage and its effects, the trial court, inits witten sentencing
order, gave no consideration to the defendant's conprom sed
capacity as a statutory mtigator. This omi ssion violates the
requi renent that the trial court expressly consider inthe witten
sentencing order each mtigating circunstance proposed by the

defense. Canpbell v. State, 571 So. 2d 415 (Fla. 1990); Ellis v.

State, 622 So. 2d 991 (Fla. 1993). The absence of an express
witten ruling on the mtigator provides no assurances that this
court considered this inportant mtigation evidence when inposing
the death penalty. The absence of consideration of the mtigator

al so deprives an appellate court of a neaningful review of the
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i nposed death penalty. See, Jackson v. State, 704 So. 2d at 506

(The requirenent of a witten consideration of aggravators and
mtigators is necessary for meaningful appellate review of the
deat h sentence).

Def ense counsel did not list the statutory mtigator in its
witten sentencing nenorandum This absence, however, did not
permt the trial court to ignore this evidence. As stated above,
atrial court nust consider all mtigating evidence found anywhere
inthe record. The defendant's inpairnment in this case is evident
in the above-nentioned facts that were a part of the record. In
addition, the defense argued this mtigator during closing
argunent. [V17:1308] Defense counsel also apprised the court of
the statutory mtigator when requesting an instructiononit. [V17:
1277-78] The court granted the request for an instruction w thout
an objection from the state. [V17:1280] The granting of the
instructionis in accordance with the rule requiring instruction on
a proposed mtigator when the evidence supports the mtigator.

Bryant v. State, 601 So. 2d 529, 533 (Fla. 1992). The court

correctly gave the instruction, and the mtigator was properly
before the jury. Whether or to what extent the mtigator was
considered by the court is, however, unknown.

In Lucas v. State, 568 So. 2d 18, 24 (Fla. 1990), the court

stated, "[T]he defense nust share the burden and identify for the

court the specific nonstatutory mtigating circunstances it is

attenpting to establish. [enphasis added]” Under si gned counse

contends that this burden has been net by trial counsel's request
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for ajury instruction on the statutory mtigator in question. 1In
the alternative, the rule established in Lucas does not apply to

statutory mtigators. This court in Consalvo v. State, 697 So. 2d

805 (Fla. 1996), distinguished between statutory and non-statutory
mtigationin the context of the Lucas rule. Because non-statutory
mtigation is largely undefined, this court found that defense
counsel had a burden to notify the trial court of potential non-
statutory mtigators. Id. at 818. This court in Consalvo,
however, failed to express such a requirenent for statutory
mtigators and noted that these mtigating factors were defined by
stat ute.

The evi dence of M. Butler's inpairnment fromcocai ne usage was
significant. The trial court's sentencing order provides no
assurances, however, that this evidence was considered when
determ ning the sentence. Because of this failure to consider al
mtigating evidence in this case, this court nust reverse M.

Butler's sentence and remand this case for resentencing.
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I SSUE SI X
MR. BUTLER S DEATH SENTENCE IS
EXCESSI VE, DI SPROPORTI ONATE, AND I S
CRUEL AND UNUSUAL PUNI SHVENT UNDER
THE FEDERAL AND FLORI DA
CONSTI TUTI ONS.
M. Butler's sentence of death is a unique punishnment, one
that is irrevocable and heedl ess of rehabilitation. State v.
D xon, 283 So. 2d 1, 7 (Fla. 1973). Because of the unusual
finality of a sentence of death, the law affords a nore intensive
| evel of judicial scrutiny over a death sentence than |esser

penalties. Porter v. State, 564 So. 2d 1060 (Fla. 1990). This

court's proportionality review is one aspect of this scrutiny.
This court has described proportionality review as foll ows:

Because death is a unique punishnent, it is
necessary in each case to engage in a
t houghtful, deliberate proportionality review
to consider the totality of circunstances in a
case, and to conpare it with other capital
cases. It is not a conparison between the
nunber of aggravati ng and mtigating
ci rcunst ances.

Tillman v. State, 591 So. 2d 167, 168 (Fla. 1991). Proportionality

review is necessary to ensure that a sentence of death is not
i nposed based on facts where in a simlar case the death penalty
was deened inproper. |d. Such inconsistency would violate the
constitutional prohibition against unusual punishnments. [d.; Art.
|, Sec. 17, Fla. Const. The recognition that the death penalty is
a unique penalty, "requiring a nore intensive |evel of judicial

scrutiny,"” also provides a basis for proportionaltiy review

79



Tillman v. State, 591 So. at 168; Sinclair v. State, 657 So. 2d

1138 (Fla. 1995).
Proportionality reviewis arecognition that the death penalty

is "reserved only for those cases where the nost aggravating and

| east mitigating circunstances exist." Terry v. State, 668 So. 2d

954 (Fla. 1996); See also, State v. Dixon, 283 So. 2d at 8 (The

| egislature intends that the death penalty is only appropriate for
"the nost aggravated, the nost indefensible of crines.").
Proportionality review requires a wighing of all of the
ci rcunst ances of a case, not sinply a cal culation of the nunber of

aggravating and mtigating circunstances. Terry v. State, 668 So.

2d 954; Porter v. State, 564 So. 2d 1060 (Fla. 1990). In the

consi deration of proportionality in the present case, a thoughtful
study of the all of the facts results in tw conclusions that
greatly outweigh any arguable justification for a death sentence:
one, only a single aggravator is present and only tenuously so;
two, the murder in this case was a crinme of passion resulting from
| ong-term donestic strife as were the nurders in many cases where
this court has found the death penalty inappropriate.

This court has declared that a sentence of death based on a
singl e aggravating factor is only appropriate in those cases where

there is little or no mtigation. Ni bert v. State, 574 So. 2d

1059, 1063 (Fla. 1990); Songer v. State, 544 So. 2d 1010, 1011

(Fla. 1989); Thonpson v. State, 647 So. 2d 824, 827 (Fla. 1994).

This ruling is consistent with the reservation of the death penalty

for the nost aggravated and |least mtigated of cases. Terry v.
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State, 668 So. 2d at 965 (Death sentence was di sproportionate where
supported by only a single aggravator even though little was

presented in mtigation.); See also, Hardy v. State, 716 So. 2d 761

(Fla. 1998) (Single aggravating factor of wvictim being |aw
enforcenment officer did not support death penalty.).

In the court below, the state argued for and the court found
only a single aggravating factor, the "heinous, atrocious or cruel”
(HAC) nature of the murder. Al though undersigned counsel does not
mai ntain that the finding of this aggravator was inproper as a
matter of law, the inposed death sentence indicates that this

factor was given too much weight. In One v. State, 677 So. 2d 258

(Fla. 1996), this court held that a defendant's nental or enotional
defects do not affect the application of this aggravator. However,
O ne recognized that a defendant's nental condition is used to
wei gh agai nst the total case in aggravation. One suffering froma

mental infirmty may have difficulty formng the torturous intent

required for the HAC aggravator. See, Jones v. State, 332 So. 2d
615 (Fla. 1976) (Death sentence not warranted in case where victim

was stabbed 38 tinmes as a result of psychosis even though HAC

aggravator was found.). In Buford v. State, 403 So. 2d 943 (Fl a.
1981), this court held that killings conmtted in an "enotiona
rage" were not heinous, atrocious, or cruel. Simlarly, this court

has reversed death sentences where the hei nousness of the nurder
resulted from the defendant's drug or alcohol intoxication.

Hol sworth v. State, 522 So. 2d 348 (Fla. 1988); Ross v. State, 474

So. 2d 1170 (Fla. 1985).
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What di mi ni shes the wei ght of the HAC aggravator in this case
istw-fold: M. Butler, along-termcocai ne user, was i ntoxicated
by the narcotic on the night of the offense, and he acted
consistently with an enoti onal rage brought about by jeal ously and
the pain of separation fromthe victim |If the nurder had been
acconplished by only a single stab wound, the HAC aggravator would
not apply because of a l|lack of evidence establishing that the
defendant intended that the victim suffer unnecessary pain or

ment al angui sh. See, Anpbros v. State, 531 So. 2d 1256 (Fla. 1988)

(HAC not present where cornered victim shot three tinmes after

tryingto flee); Cheshire v. State, 568 So. 2d 908 (Fla. 1990) (HAC

not evi dent where the defendant shot a second victimw thin m nutes
of shooting another person within sight of the second victim).
Expert testinony established an explanation for the nmultiple stab
wounds suffered by the victim Dr. Maher testified that one effect
soneti nes caused by cocaine was "perseveration" or irrational,
repetitive action. [V10:1736] St abbi ng over forty tinmes--many
times beyond what was necessary to act on an intent to kill--
certainly constitutes the perseveration described by Dr. WMher.
Thus the multiple stabbings that arguably establish the HAC
aggravat or al so di m ni sh the aggravator's weight in a consideration
of proportionality.

A second consideration undermning the significance of the
singl e aggravator in this case and pl acing the circunstances of the
case firmy within a category of cases in which this court has

found the death penalty di sproportionate i s the enotional character

82



of the murder. A nurder occurring during heated passion within a
donestic violence context has rarely if ever been cause for
i nposition of the death penalty. Indeed, many cases have found an
absence of preneditation altogether, thereby reducing the crine to
second degree murder, where the killing occurred when the accused

acted fromuncontrol |l able passion. Febre v. State, 30 So. 2d 367

(Fla. 1947), is one such case.

As in the instant case, the defendant in Febre di scovered his

wife with a nude man in their house. The defendant had been
separated fromhis wife for a nonth. 1d. at 367. The defendant
shot and killed the nude man. |d. at 368. In reversing the

defendant's first degree nmurder conviction, the court quoted the

decision in Collins v. State, 88 Fla. 578, 102 So. 880, 882 (Fla.

1925): "The act of the seducer or adulterer has always been
treated as a general provocation. Sexual intercourse with a female
relative of another is calculated to arouse ungovernabl e passi on,
especially in the case of a wfe." Id. at 369. The court
concl uded insufficient evidence supported preneditation although
t he defendant did not testify that he acted in the heat of passion.
The court stated, "[the defendant's] actions speak | ouder than any

testi nony he m ght have given." 1d. at 369; See also, Tien Wang v.

State, 426 So. 2d 1004 (Fla. 3d DCA 1983) (Court holds that the
defendant's repeated beating and subsequent nurder of the
st epfat her of the defendant's estranged wi fe was as consistent with

showi ng an absence of an intent to kill as it was show ng

preneditation); Douglas v. State, 652 So. 2d 887 (Fla. 4th DCA
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1995) (Defendant's chopping of his wife to death with a machete in
the mdst of a heated argunent sustained conviction of second-
degree nurder.).

In conducting proportionality review in capital cases, this
court has placed great significance on the mtigating nature of a
murder's occurrence as an act of passion within a donestic setting.
"[T]his Court [has] stated that when the nurder is a result of a
heated donestic confrontation, the death penalty is not

proportionally warranted.”" Garron v. State, 528 So. 2d 353, 361

(Fla. 1988). Consistent with this position, this court has rul ed
the death penalty disproportionate in nunmerous cases involving

domestic viol ence. In Blakely v. State, 561 So. 2d 560 (Fla

1990), the defendant bludgeoned his wife to death with a hamrer.
The trial court found two aggravating factors, that the nurder was
hei nous, atrocious, or cruel, and that it was conmtted in a cold,
cal cul ated, and preneditated manner. 1d. The court found only one
mtigating circunstance of no significant prior crimnal activity.
Id. This court, after conparing the facts of the case with other
cases i nvol vi ng donestic viol ence, concluded the deat h sentence was
di sproportionate. 1d. at 561. This court noted that the nurder
of Blakely's wife was "the result of a |ong-standing donestic
di spute.” 1d.

Wlson v. State, 493 So. 2d 1019 (Fla. 1986), is another

donestic violence case where this court found the death sentence
di sproportionate, and this caseis factually simlar to the instant

case. In Wlson this court found that the HAC aggravator was
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satisfied by the defendant's brutal beating and final shooting of
the victimwhile the victimattenpted to defend hinself. |d. at
1023. Despite the presence of no mtigation, this court concl uded
that the sentence of death was not proportionate because "the
result of a heated, domestic confrontation and that the killing,
al t hough preneditated, was nost |ikely upon reflection of a short
duration.” |d.

As in Wlson and Blakely, M. Butler's actions, although
brutal and unwarranted, were a passionate outburst directed at
Leslie with whom M. Butler had maintained an intense personal
rel ati onshi p. The violence was the culmnation of years of
donestic disputes, heightened by the victims relationship with
anot her man, Adonis Hartsfield. M. Butler's relationship with
Leslie spanned about seven years prior to  her deat h.
[ V12: 171, 172, 194] M. Butler and Leslie had three children
together, and they lived together as a famly, sonetines in the
apart ment wher e Leslie was | at er nmur der ed. [ V12: 172-
73,194;V16: 1014] M. Butler testified that he | oved Leslie very
much. [V16: 1014]

The rel ationship was not to | ast, however. Months before her
death, Leslie attenpted to end her relationship with M. Butler.
[ V12: 195] During this period of a breakup, Shawna Felm ng
testified that M. Butler would not | eave Leslie alone. [V12:195]
M. Butler tried to get Leslie to cone back to their apartnent.
[ V12: 196; V15:816] Attenpts at reconciliation were unsuccessful;
M. Butler noved out of the apartnent on March 9, 1997. [V12:173-
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74] M. Butler was unhappy about the break-up of the relationship.
[V12: 178]

In the mdst of this storny rel ationship was Adonis Hartfi el d.
M. Butler knew that Leslie had been having an affair with Adonis.
[ V12: 178-79; V15: 816] Adonis had in fact maintained a sexual
relationship with Leslie since the early 90's. [V15:808,809] On
t he Tuesday ni ght before her death, Hartsfield spent the night with
Leslie. [V15:812] M. Butler was upset over this affair. [V12:179]
According to Hartsfield, M. Butler did not |ike himand was angry
at their relationship. [V15:814-15]

In the final days before the nurder on the night of March
13th, the already tumultuous relationship between M. Butler and
Leslie expl oded. On March 9th, M. Butler noved out of the
apartnment at Leslie's request. [V12:197] On March 11th, the sane
night that Leslie spent with Hartsfield, M. Butler was arrested
for donestic violence. [V15:812] Wen he got out of jail on March
13th, M. Butler was "broken hearted" and angry at Adonis. [V15:
818,894,896-97] M. Butler made threats directed at the victim
[ V12: 185, 188] The frenzied violence that ensued occurred on the
ni ght of the follow ng day shortly after M. Butler had repeatedly
i ngested cocai ne.

Like the victins in Wlson and Blakely, Leslie died at the
hands of sonmeone whose passi on and anger had becone ungover nabl e.
Compounding M. Butler's extrene enotional state was his use of
cocaine. Intoxication at the tine of the nurder occurring as the

result of a donestic dispute supported a finding of
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di sproportionality in Ross v. State, 474 So. 2d 1170 (Fla. 1985);

See also, Wiite v. State, 616 So. 2d 21 (Fla. 1993) (In finding the

death sentence disproportionate, this court notes that the
def endant had a cocai ne addiction and was under the influence of
t he drug when he nurdered a wonman he had been dating.).
Under si gned counsel is mndful that no per se rule prohibits
application of the death penalty for nurders occurring as donestic

vi ol ence. Pooler v. State, 704 So. 2d 1375 (1977). However, in at

| east two cases this court has found the death penalty proportional
in a donestic violence setting only when the defendant had

commtted prior nmurders. Spencer v. State, 691 So. 2d 1062 (Fl a.

1996); Lenon v. State, 456 So. 2d 885 (Fla. 1984), cert. deni ed 469

U S 1230 (1985). In Spencer this court noted in conparing that
case to the facts of Lenon, "both defendants killed wonen wi th whom
they had a relationship and both had a previous conviction for a
simlar violent offense.” Id. at 1065. M. Butler, however,
nmurdered no one prior to the instant offense.

In short, nothing distinguishes M. Butler's case from the
many cases involving donmestic violence in which this court has
found the death sentence di sproportionate. The nurder in this case
was an act of passionate rage. The long-termintense relationship
between M. Butler and Leslie and the manner of the nurder do not
suggest ot herw se. Under these circunstances, the sentence of
death is sinply not an appropriate penalty, and inposing death in

this case after reversing death sentences in cases simlar to the
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present one would contravene the principals that this court has

established in regard to proportionality.
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CONCLUSI ON

Based on the above argunents and authorities, Appellant
respectfully requests that this court grant the following relief:
as to issues one, two, and three of this brief, reverse the
j udgment and sentence of the |lower court and remand this case for
anewtrial; as to issues four and five, reverse the ower court's
sentence and remand for resentencing; as to issue six, reverse the
lower court's sentence and remand with directions to enter a

sentence of life inprisonment.
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