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STATEMENT CERTI FYI NG SI ZE AND STYLE OF TYPE

This brief has been prepared using 12 point Courier New, a

font that is not proportionately spaced.

STATEMENT OF THE CASE AND PROCEDURAL HI STORY

Ki ght was convicted of nurder and sentenced to death in 1984.
Hi s conviction and sentence were affirned on direct appeal. Kight
v. State, 512 So.2d 922 (Fla. 1987). Al t hough Kight did not
chal l enge the sufficiency of the evidence on appeal, this Court
“reviewed the record” and found “sufficient evidence to support
Kight's conviction for first degree nmurder.” |d. at 931. Kight
al so did not challenge the sufficiency of the evidence to support
the two statutory aggravating factors found by the trial court: (1)
that the murder was commtted during the course of a robbery, and
(2) that the nurder was especially heinous, atrocious or cruel
The trial court found no statutory mtigating factors, but did find
two nonstatutory mtigators: (1) that Kight had once commtted the
good deed of chasing down and apprehendi ng a robber, and (2) that
Ki ght’ s codefendant Gary Hutto coul d recei ve a maxi numsent ence of
life inprisonnment by virtue of his plea of guilty to second degree
mur der . This Court affirmed the trial court’s findings as to

aggravation and mtigation and rejected Kight's argunent that his



death sentence was disproportionate, finding “sufficient record
support for the jury’'s conclusion that Kight ‘actually’ killed
Butler,” and stating: “From our review of the entire record, the
death penalty was proportionately inposed.” 1d. at 933.

Kight attenpted to raise on direct appeal an i ssue concerning
concessions allegedly nmade by the State to state witnesses in
exchange for their testinony and only “just discovered” by the
defense. This Court did not reach the nmerits at this tine, noting
that the claimcould be raised in a rule 3.850 notion, “thus giving
the trial court an opportunity to determne if the alleged
undi scl osed concessions were in fact made and, if so, whether a new
trial is nmandated under the standards set forth by the United
States Suprene Court ...” 1lbid.

Thereafter, Kight filed his initial 3.850 notion for
postconvictionrelief inthe circuit court. H s primary contention
in circuit court was that the state had failed to disclose
concessions it had made to four jail inmates in exchange for their
testinmony at trial.? The circuit court conducted an evidentiary
hearing on this issue, follow ng which the court denied the claim

stating:

LAl other clainms raised by Kight in his first postconviction
notion were summarily deni ed.



[ After] viewng each wtness and their
denmeanor on the w tness stand, their frankness
and lack of frankness in answering the
attorneys’ guesti ons, and the bias and
prejudices brought out on sonme of the
W tnesses, ... [t]lhis court 1is satisfied
beyond any doubt that the jailed inmates
were not given any inducenents for their
testinony prior to or after the trial of the
Def endant, M. Charles Kight.

(5PCR 670-71) (enphasi s supplied).? This Court affirnmed on appeal,
finding the evidence, although in conflict, “sufficient” to support

the trial court’s denial of the claim Kight v. Duqgger, 574 So. 2d

1066, 1073 (Fla. 1990). This Court also affirmed the circuit
court’s summary denial of all other clains raised by Kight, and, in
addition, denied the petition for habeas corpus Kight had filed in
this Court. |bid.

Kight then filed a second petition for wit of habeas corpus
in this Court conplaining about the jury instruction as to the

hei nous, atrocious or cruel statutory aggravating factor. This

2 Because of the nature of Kight's claim here, it will be
necessary to refer not only to the record in the instant appeal,
but also to the record of his original trial and to the record of
his first postconviction notion. The State will cite to the record
in this successive state postconviction proceeding as “R” To
differentiate, the State will refer tothe original trial record as
“TR’ and to the first state postconviction record as “PCR ” Vol une
nunmbers will precede the record identification and page nunbers
will follow, thus, for exanple, page 459 of volunme three of this
successi ve postconviction record would be: “3R 459.”
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Court summarily denied relief. Kight v. Singletary, 618 So.2d 1368

(Fla. 1993).

Kight next filed a petition for wit of habeas corpus in the
United States District Court for the Mddle District of Florida,
asserting sone eighteen clains. The federal district court denied
relief without holding an evidentiary hearing. Kight appealed to
the Eleventh Circuit Court of Appeals. That Court affirnmed. Kight

V. Singletary, 50 F.2d 1539 (11th Cr. 1995). One of the issues

specifically addressed by the Eleventh GCrcuit was Kight's
assertion that the state failed to disclose concessions made to
four jailhouse inmates in exchange for their testinony at trial.
Kight argued that the federal district court should not have
accepted the state court’s findings “because the factual dispute
concerning the Brady violation was not fully resolved by the state
court and because the court’s concl usi ons were not supported by the
record.” Id. at 1547. The Eleventh Circuit found no nerit to
t hese assertions, holding that “the state court’s findings that
there were no undisclosed deals is entitled to a presunption of
correctness and the district court correctly declined to hold an
evidentiary hearing.” [|bid.

The Eleventh Crcuit also specifically addressed and

specifically rejected Kight’'s claimthat the state trial court had



erred in failing to find that Kight's alleged borderline nenta
retardati on and chil dhood abuse were mtigating. 1d. at 1548-49.

On Septenber 9, 1997, Kight filed in the circuit court of
Duval County a successive notion for state postconviction relief,
contending in daiml he had new y di scovered evi dence--as outlined
in an affidavit from convicted nurder WIlliam O Kelly--which
“establishes that M. Kight is innocent of the offense for which he
was convi cted and sentenced to death” (2R 167). This new evi dence,
Ki ght cont ended, “exonerates” and “excul pates” Ki ght and
“conpl etely absolves himof the nurder” (2R 167). Kight alleged
in the notion that OKelly would testify that Kight’'s codef endant
Gary Hutto had stated to him that Kight “did not kill the taxi

driver” (2R 168).% Kight alleged in the notion that had O Kelly

3Inthe affidavit, OKelly stated that he was a cell mate with
Ki ght’ s codefendant Gary Hutto in the Duval County Jail. OKelly
further stated:

Gary Hutto told nme that he was in jail for
killing a black taxi cab driver. Gary told ne
t hat he stabbed the cab driver in the neck and
then stabbed him a nunber of other tines.
Gary said he then put the body in the trunk
and just drove around in the cab for awhile.
Gary also told me that he was going to put the
bl ame on a retarded guy nanmed Charles Kight.
Gary said he was going to blanme Kight so that
he (Hutto) would not be sent to the electric
chair. Gary told me that Kight did not kill
the taxi cab driver. [3R 378] [Enphasis
suppl i ed. ]



been available to testify at his original trial, “a jury would
probably acquit M. Kight of first degree nurder” (2R 170).
Al though Kight’'s primary insistence in Claiml was that his all eged
new y-di scovered evi dence woul d exonerate him he presented a one-
sentence alternative claimat the very end of Claiml that the jury
“woul d have consi dered evidence of M. Hutto’ s greater cul pability,
yet nore favorable treatnent, and recommended a |ife sentence for
M. Kight” (2R 171). Nowhere in this postconviction pleading did

Ki ght raise any issue of proportionality of his sentence.*

4 1n his Statenment of the Case, Kight spends several pages
discussing (1) the state’s notion for reconsideration of the
circuit court’s determnation that Kight was entitled to an
evidentiary hearing on the new y-di scovered-evi dence issue, based
upon the state’s all egation that, subsequent to the court’s ruling,
O Kel ly had repudi at ed what purported to be his affidavit and (2)
the state’s alleged resistance to divulging O Kelly' s |location. As
to the fornmer, the circuit court nerely ruled that an evidentiary
hearing would be necessary to resolve conflicting factual
allegations. As to the latter, after listening to allegations of
m sconduct agai nst assistant state attorney Laura Starrett, the
court told Kight's attorney:

This case has been pending for quite sone
time. The fact of the natter is you are where
you are because you just didn’t put your case
together. The only reason you have any idea
whether M. OKelly is even alive is because
the state found him

| am ... going to have them tell you their
best information about where he is. They have
offered to produce him for a deposition to
perpetuate his testinony which it seens --
which seens to me would be clearly adequate

6



After hearing the evidence, the circuit court, the Honorable
Hugh A. Carithers, denied all relief. Judge Carithers noted
first, “that the evidence at trial that the Defendant was directly
involved in the nmurder was overwhel m ng” (3R 448). | ndeed, his
trial attorney had not even contended at trial that Kight was
“conpl etely innocent” of the nurder; instead he tried to prove that
Gary Hutto had actually caused the death of the victimor at |east
was the nore cul pable of the two defendants (3R 449).

The “new y-di scovered evidence,” Judge Carithers found, did
not excul pate Kight. The “new witness, WlliamOKelly, testified
that, while he and Gary Hutto were incarcerated together awaiting
trial, Hutto had adm tted stabbing the victim but “significantly”
OKelly did not testify that Hutto either absolved Kight of the
crime or gave any indication that Kight did not stab the victim
Thus, taken in the light nost favorable to Kight, this “new
evidence would not have indicated that Kight was innocent and
“coul d not have resulted in an acquittal onretrial” especially “in
light of the overwhel mi ng evidence of guilt produced at the trial”

(3R 451-52) .

for your purposes, and for you to make these
accusations about them wi thholding [O Kelly]
is shocking to ne and it’s unprofessional on
your part. Now let’s nove on. [3R 519]

7



Nor, Judge Carithers found, would the new evidence “probably
produce a life sentence if a new penalty phase trial and sentencing
hearing were granted.” OKelly's testinony would have been “at
best” cunul ative to evidence produced at trial by the defense to
the sane effect. Therefore, Judge Carithers found, “[i]t is hard
to imagine how the new evidence ... could have affected any
significant conclusion drawn by the jury or the trial judge” (3R
452) .

Finally, Judge Carithers briefly addressed proportionality, an
issue raised by Kight for the first tinme in the post-hearing
menor andum ° This issue was “troubling” to Judge Carithers,
because “an over-all reviewof the record herein indicates that M.
Hutto's cul pability for the nurder was at |east equal to that of
M. Kight’'s.” Therefore, “the death sentence herein appears
unconstitutionally disparte [sic]” (4R 452). However, Judge
Carithers concl uded:

the relative involvenment of the two was well
known at the tinme of the trial, and argued
vigorously at that time. Thus, this Court

concludes that Defendant is procedurally
barred fromraising the i ssue again here.

51t should be noted that the parties were required to file
si mul t aneous post-hearing nenoranda (4R 668). Because it had no
prior notice of this issue, the State did not address
proportionality in its nmenorandum

8



(4R 453). Judge Carithers denied relief on all grounds. |[bid.

STATEMENT OF THE FACTS

A. INTRODUCTION

The State cannot accept Kight's m sleading, argunentative
i naccurate and often irrelevant statenent of the facts. Ki ght
attenpts to reopen every i ssue he has, or should have, raised, and
to relitigate issues which either were, or could have been,
litigated to a conclusion a long time ago, including allusions to
a possible conflict of interest within the Public Defender’s office
in its representation of Kight (who was represented at trial by
private counsel, and who raised this issue in the trial court, but
not on appeal to the Florida Suprene Court), and accusations that
the State had made deals wth inmate w tnesses and had know ngly
introduced perjured testinony at trial (these accusations were
found wholly baseless in previous litigation). The State w |
present its own sunmary of the evidence presented at trial, at the
evidentiary hearing in 1989, and at the evidentiary hearing in
1999.
B. THE TRIAL RECORD

On Decenber 14, 1982, Dennis Reed was riding a notorcycl e near

the river when he saw a wallet. There was no noney in it but he



found a picture identification of sonmeone naned Butler. Reed
| ooked around and saw a body lying 30 feet away. He drove to a
fish canp and called police (26TR 1763-64).

Det ective Kesinger was called to the scene, just over half a
mle fromHeckscher drive (26TR 1777). Fifteen feet fromthe body
was a belt hanging in a small tree; just a few feet north of that
Kesinger found a pair of nmen's trousers; 36 feet further away,
Kesi nger found two shirts (26TR 1778). The victim s wallet was on
a dirt road 20 feet from the paved road (26TR 1778). The area
surrounding all this was “swanpy brushy area” with no nearby hones
or businesses (26TR 1779). The victim was lying on his back
wearing jockey shorts (26TR 1782). He had been stabbed in the
chest and neck (26TR 1782-83). M. Butler was a black male who
appeared to be in his md thirties or forties (26TR 1783).

The body was positively identified as that of Donal d Law ence
Butler, a cab driver (26TR 1802-03, 1943).

Dr. Bonifacio Floro conducted the autopsy. Butler had been
stabbed at least 51 tines, 10 tinmes on the right side of the neck,
four tinmes on the left side of the neck, 12 tines in the back of
the neck, and 25 tinmes in the chest (26TR 1815-16). The wounds to
t he neck were nonfatal except for one to the front side of the neck

which was |arger and deeper than the others and which cut the
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carotid artery and the jugular vein (26TR 1824). Sone of the stab
wounds to the chest would have been fatal but not imediately so;
the victimcould still have, for exanple, run a short di stance, but
he soon woul d have becone unconscious and died (26TR 1828). The
neck wound to the carotid artery and jugular vein would have
greatly hastened Butler’'s death (26TR 1831).

Ki ght was already in custody when Butler’s body was found,
havi ng been arrested on Decenber 7 for the robbery of another cab
driver, Herman MGoogin. McGoogin testified that he picked up
Kight and Gary Hutto between 9 and 9:30 pm on Decenmber 7 (27TR
2119-20, 2131). Kight sat imedi ately behind McGoogin while Hutto
sat in the right-hand side of the back seat (27TR 2120).°% MGoogin
was directed to O ark Road (27TR 2121). As he approached Heckscher
Drive while heading north on Main, Hutto directed himto “turn
here,” onto O ark Road, and then |l eft on Kentucky road (27TR 2121-
22). Hutto then told himto stop. Wen he did, Kight put a knife
to his throat and told him“don’t nove you bl ack nigger, you bl ack

son of a bitching nigger” (27TR 2123). McGoogin testified that

6 McGoogin did not know their nanes at the tine, of course,
but he identified Kight in court during his direct exam nation
(27TR 2120), and identified Gary Hutto when he was brought into
court by the defense at the outset of cross-examnation (27TR
2131). For convenience, the State will just use Kight's and
Hutto’ s nanes i nstead of repeating McGoogi n’s testinmony about “this
man” or “the other one,” etc.

11



when Kight put the knife to his throat, Hutto asked him “what in
the hell he was going to do,” and put his hand on the knife (27TR
2135).7 MGoogi n managed to break free and run away, but as he was
doi ng so, Kight reached between the seat and door and renoved $20
from McGoogin’s shirt pocket (27TR 2124-25). McGoogin ran to a
near by house to call police while Kight and Hutto ran away (27TR
2126). Shortly thereafter, he was brought to C ark Road where he
identified both of them (27TR 2129).

Oficer Scott Sinmmons testified that he heard the report of
t he robbery and, being nearby, went to investigate (27TR 2138-39).
On d ark Road, he saw a man he later identified as Kight. Simmons
identified hinself as a police officer and told Kight he needed to
talk to him Kight's first words were, “1 can expl ain everything”

(27TR 2140). Si mons asked himif he had just gotten out of a

7 On page 14 of his brief, Kight asserts that McGoogin felt
that Hutto was daring Kight to do sonething with the knife.
Al though that is one possible inference fromtestinony about what
Hutto had said and done, the state’s objection to MGoogin's
“conclusion” was sustained and the trial court’s ruling was
affirmed by this Court on appeal. Kight v. State, supra, 512 So. 2d
at 922. Thus, the “testinony” to which Kight refers in his brief
does not exi st and, although not a matter of great nonent, Kight’'s
reliance on this excluded testinony nevertheless is inproper. The
State woul d note that McGoogi n was not necessarily the best w tness
concerning Hutto’'s intention in placing his hand on Kight's knife,
and considering that MGoogin, unlike Butler, was able to break
free, it is not unreasonable to infer that Hutto, as he later
testified (28TR 2186), was trying to prevent Kight from stabbing
the victim

12



taxi; Kight answered, no, he had just conme froma rel ative’'s house
on the other side of the expressway (27TR 2141). Simons frisked
hi mand found a knife. He told Kight there had just been a robbery
and they were | ooking for two suspects. He asked Kight if he had
seen them Ki ght said yes, he had seen two white mal es wearing
bl ue j eans and dark bl ue jackets (27TR 2141). This description fit
the one provided by McGoogin “to a T,” and sounded persuasive to
Si mmons, who returned the knife to Kight and asked himto wait in
the car, thinking he was nerely a useful wtness (27TR 2141-42).
However, O ficer Butler arrived and told Simmons they had just
apprehended one of the robbers and Kight had to be the other one.
Butler took the knife back from Kight (27TR 2142). McGoogi n
arrived a fewnonents |later and identified Kight (27TR 2143). When
McGoogin did so, Kight called hima “lying nigger” (27TR 2143).

O ficer Simons described the knife he took from Kight as a
| ocki ng bl ade type knife simlar to a buck knife (26TR 1840). The
knife had been in a sheath attached to Kight's belt (26TR 1841).

Kight was arrested and taken to jail, charged at this tinme
only with robbery. However, after Butler’s body was di scovered on
Decenber 14, robbery detective Weks collected Kight's clothes to
send to the crine |aboratory for analysis (26TR 1857). As he was

doi ng so, Kight told Weks he was not afraid of “the electric chair

13



because Hutto stabbed the guy and cut his throat and he’s still got
the man’s watch” (26TR 1883).

After being advised of his rights, Kight elaborated,
ultimately giving a statenent which was reduced to witing by
Det ective Kesinger. In this very detailed statenent, Kight
recounted how he had nmet Hutto a couple of weeks earlier. On the
eveni ng of Decenber 6, 1982, Kight was at the “Qdessy” club at Main
and Ashley Street. Sonetinme after mdnight, Hutto canme in and
began talking to Kight, saying he had called a cab to visit a
friend and wanted Kight to acconpany him A blue cab arrived; a
bl ack male was driving. Hutto told the cab driver to go out
Heckscher Drive towards the ferry. The victimdrove north on Main
Street and turned onto Heckscher. Then Hutto directed the victim
down a dirt road. Very soon thereafter, Hutto pulled a knife on
the victim telling himto stop and put the cab in park. Wen the
driver reached toward his left, Hutto began stabbing himin the
chest. The driver got out of the cab and started to run, but Hutto
grabbed him and told him to renove his clothes. The driver,
according to Kight's statenment, was wearing a bl ack | eat her jacket,

a white shirt and dark trousers. As directed, he stripped down to

14



his underwear.® Hutto renpved the victinis watch and two rings,
one of which was described by Kight as a gol den weddi ng band and
the other as a silver ring with one stone. The driver was
reluctant to give up his wedding band, but Hutto stabbed him and
told himto shut up. The victim fell but was still breathing.
Hutto stabbed himagain in the chest and stomach, and t hen dragged
himinto the bushes. Kight stated that he had gone back into the
bushes al so and saw Hutto stab the victimagain. Finally, Hutto
cut the driver’s throat because he was still breathing. Hut t o
t hen, according to Kight, gave Kight the knife. They then got into
the victims cab and drove to the AOd Trout River Bridge on Mn
Street. It had been barricaded to traffic, but you could drive
right off the end into the river. Hutto got two bricks and put
them on the gas pedal, put the gear shift lever in drive and the
cab started rolling. Kight heard crashi ng noi ses at the end of the
bridge. Hutto wanted to go check to make sure it went off into the
water, but Kight did not, so they left, walking to the Clock
Restaurant on Main Street, where they ate breakfast and talked to

a friend named Roger. Kight and Hutto then wal ked to a condemed

8 The State pointed out in closing argunment that there were no
hol es in or blood on the victinm s clothes and therefore Hutto could
not suddenly, w thout participation by Kight, have begun stabbing
the victimfromthe back seat, while the victimwas still dressed
(29TR 2419-21).

15



house “just a couple of houses north of Samis Liquors on the sane
side of the street.” Hutto put the rings into a nedicine cabinet
in one of the back roons. Hutto then gave Kight $23 cash.
Al t hough Ki ght clained not to have taken noney fromthe victim he
admtted having picked up the victims wallet from the seat and
handled it.°® While in jail, he saw an article in the paper about
the murder and kept it.1® Kight stated that the knife taken from
himat the tine of his arrest had belonged to the victim (26TR
1912-1916) . 1

Ki ght stated he could take the police to the area where the
victims cab was and also could take themto where the victims
rings were (26TR 1886). Detectives Weks and WIllians went with

Kight to the Od Trout River Bridge. There was a barrier across

°1n closing argunent, the state rhetorically asked why Ki ght
had nentioned handling the wall et and suggested it was to provide
an i nnocent explanation in case the State found his fingerprints on
it and not Hutto's (29TR 2423-24).

10 The St ate al so wonder ed why, and how, soneone who supposedly
could not read would cut an article about the crinme out of the
newspaper (29TR 2424).

11 On pages 22 through 24 of his brief, Kight attenpts to
reargue the guilt-phase admssibility of testinony by Dr. Krop and
Dr. MIller concerning Kight's nental condition as a circunstance
under which his confessions were made. The exclusion of their
testinony at the guilt phase, however, was upheld not only by this
Court on direct appeal, 512 So.2d at 930-31, but also by the
Eleventh CGircuit Court of Appeals in Kight's appeal from the
federal district court’s denial of federal habeas corpus relief.
Kight v. Sinagletary, supra, 50 F.3d at 1545-46.
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the bridge so at first the officers thought “it was a fix” (26R
1886). They went | ooking for another bridge, but Kight was adamant
it was the Trout River Bridge (26TR 1886-87). Kight then took the
officers to the 1100 block of Market Street to the “Daniels
Apartnent Buil ding,” an abandoned structure, w ndows knocked out,
doors ajar, and filled wwth litter (26TR 1886). Ki ght took the
police into and through the abandoned apartnent buil di ng, wal ked
into a bathroom opened the nedi ci ne chest, and handed t he officers
the two rings inside (26TR 1887). They were, as Kight had earlier
described, a gold wedding band and a silver ring with a stone.
Kight told the officers that they had bel onged to M. Butler (26TR
1887) .

Det ective Kesinger testified that he and Detective Pruett went
back to the bridge Kight had described and discovered that the
barrier could be lifted and noved by hand. At the end of the
bri dge, Kesinger observed scrape marks and netal as if sonething
had run off (26TR 1916). Bel ow was a bul khead, having | arge bolts
t hat had been bent down; in addition, there was sone gl ass |ying on
sone tinbers (26TR 1917). The next day, a police boat and divers
found the victims vehicle; due to the current it had drifted a
coupl e of hundred feet into the river (26TR 1917). SWAT teamdi ver

Thomas Wiite testified that they found it by dropping into the

17



wat er under the bridge and floating for about the length of tine it
woul d have taken the cab to sink; they reached an area where they
were no |onger noving, and dove straight down to the cab (26TR
1933). Wien the car was pulled out of the water and processed, a
concrete bl ock was on the accelerator, holding it down (26TR 1947).

The victinms wife identified the gold weddi ng band and the
silver ring wwth a stone, which Kight had recovered for the police
from the nedicine chest of the abandoned apartnent, as having
bel onged to her husband (26TR 1944-45). 12

Serol ogi st Paul Dol eman testified that, although there was
sone possibility of error due to the age of the sanple, blood on
the defendant’s jeans was consistent in type and one enzynme wth

that of the victimand inconsistent wwth that of Kight (27TR 1964-

12 Kight asserts on page 8 of his brief that “Hutto had the
victims watch and |ighter when he was arrested.” |In fact, Hutto
testified wthout contradiction that he had bought the watch and
had picked up the lighter at a bar (28TR 2297). Although these
i tenms had been sei zed by police when Hutto was arrested (28TR 2192,
2194-95) (defendant’s exhibit 2 was the watch, while 3 was the
lighter), and were available for identification, neither the
victims wife nor anyone else identified either of these itens as
havi ng ever belonged to the victim
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66, 1972-73).¥ |In addition, blood on Kight's knife was the sane
type as that of the victim (27TR 1963).

The first inmate witness to testify, Eddie Hugo, testified
t hat he had been in the Duval County Jail follow ng Kight's arrest.
Ki ght told himhe would beat his case, stating: “last week | cut a
taxicab driver’s throat” (27TR 1992). A couple of days |ater,
Ki ght descri bed how they had run the taxicab off the end of the
bri dge, and had forcefully taken the victinm s rings and wal |l et and
had hi dden the rings in an abandoned house (27TR 1995). Sonetine
after that, Kight told Hugo “he wasn’'t going to catch a nurder
case, that ... [hl]e was going to put it on another man” (27TR
1997). Kight told Hugo that he and the other man had ri dden a t axi
to this spot, they had knifed the driver several tinmes, they had
struggled to get his watch and rings, and they had pul |l ed hi mover

to sone palnetto bushes. Kight then stated: “I wal ked away and I

13 Kight asserts in a footnote on page 22 of his brief that the
prosecutor “lied” in closing argunent about the blood on Kight’'s
| eans. However, although Dol eman acknow edged a mathenati cal
possibility that the blood on Kight's jeans was his own (as the
prosecut or acknow edged in his argunent, 29TR 2374), nevert hel ess,
Dol eman’ s opi nion remai ned that the bl ood was consistent with that
of the victimand inconsistent wwth that of Kight. Furthernore,
there is no evidence that Kight had any visible injuries when he
was arrested less than 24 hours after the nurder, and there is
nothing in the record to explain how Kight's own bl ood coul d have
gotten on his jeans. The prosecutor did not “lie,” and the
accusation by Kight’s appellate attorney i s i nproper and unet hi cal .
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heard the man breathing | i ke he was sucki ng bl ood t hrough his | ungs
and 7 wal ked back and 1 slit the man’s throat” (27 TR 1998-
99) (enphasi s supplied).

Hugo testified that he was not getting any help from the
State; he had only been convicted of burglary and was due to be
paroled in less than a year in any event (27TR 2000, 2006).

The next inmate wi tness was Fred Mbody, who net Kight in jail
in February of 1983 (27TR 2014). Moody told Kight he was facing
three years on a drug charge and Ki ght | aughed, telling himhe had
not hi ng to worry about; Kight showed hi mhis booki ng sheet charging
himw th nmurder (27TR 2014). Moody asked, “this doesn’t bother
you?” and Kight |aughed again, stating he would “get off on
insanity” (27TR 2014-15). Mody overheard Ki ght tal king to soneone
el se about the nurder, but he was not sure if Kight had said “1” or
“we” or “he” had stabbed the cab driver (27TR 2015). He did not
cone forward i n exchange for any deal ; he was schedul ed for rel ease
in six days, and actually would have gotten out sooner if he had
not been a witness (27TR 2022-23). He cane forward because “Ki ght
was trying to put the whole thing off on Gary Hutto” (27TR 2022).

Ri chard El |l wood was the third inmate witness. He testified he
met Kight in Decenber of 1982 at the Duval County Jail; they were

cellmates. Wien Kight first arrived, a tel evision newscast canme on
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about a mssing taxicab driver; the next day it was reported that
the driver’s body had been found but that the cab was still
m ssing. Kight stated that he could tell them where the cab was
(26TR 2026). Kight then told El Il wood about the robbery; he and his
codef endant had taken a cab, stopped it at sonme point, and told the
driver it was a robbery and they wanted his noney and his jewelry.
The driver pulled out a buck knife, but Kight took it from the
driver and began stabbing himin the chest with it (27TR 2026).
After a struggle, “they” dragged the man behind a bush. Ki ght
could hear the man “breathing through the holes, he was gurgling
bl ood through the holes in his lungs,” so Kight “went back behind
the bush” and in Kight’s words, “cut the nigger’s throat” (27TR
2027). Ellwod admitted on cross-exam nation that he had thirteen
fel ony convictions (27TR 2030), for burglary and grand theft (27TR
2033). He acknowl edged havi ng been in a drug cl ass on one occasi on
with Gary Hutto, but stated that he had never talked to him (27TR
2031, 2033).

The fourth and final inmate witness testifying for the state,
Charles Sins, testified that before he was sent to Baker
Correctional Institute, where he resided at the tinme of the trial,
he had been in Duval County jail wth Kight (27TR 2035). Kight

told Sins that he “was going to tell people” that Gary Hutto had
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killed the cab driver, even though he had not, because he had once
been a correctional officer and the state would not give himmnuch
time. Kight stated he planned to play crazy to mnimze his tine
(27TR 2036). Sins also testified to a later incident in which
Ki ght had started an argunent with an ol der inmate over the use of
a tel ephone. Wen Sins cane to the older inmate’ s defense, Kight
told him “nigger, I will kill you the same way | killed that bl ack
cab driver” (27TR 2037). Sinms acknow edged that a state attorney
had offered to talk to Sins’ parole officer, but while Sins
“appreciate[d]” the offer, he did not volunteer to testify to get
help for hinself, but only to tell the truth (27TR 2040-41).

After the State rested, Kight's trial attorney asked the court
to call Gary Hutto as a court’s witness so he would not have to
vouch for him(28TR 2163). Over the state’s objection (28TR 2164),
the court did so (28TR 2169). Hutto deni ed ever having admtted to
anyone that he stabbed and cut the throat of Lawence Butler (28TR
2176-77). \Wien asked by the state to describe the events of the
murder, Hutto testified that he was heavily under the influence of
drugs and al cohol before and during the tinme of the nurder; that
Ki ght (whom he had only known for a day) asked himif he wanted to
go to the fish canp; Hutto agreed and the next thing he renenbered

was sitting in the back seat of a cab; he awoke to realize that

22



Kight was at the rear of the vehicle; Hutto got out and saw t hat
Ki ght had soneone in the trunk and was stabbing himin the chest;
the victimwas clad only in his undershorts and maybe a sock; Ki ght
told Hutto that he had robbed the cab driver and now had to Kil
him the cab driver sonmehow nmanaged to get up and run 30-40 feet
and fell down; Kight went to himand kneel ed down; Kight returned
to the car and they drove off; Kight went to a bridge on Miin
Street, put a block on the gas pedal, and drove it into the water;
they wal ked to a bar, tal ked to “Roger,” and went to a vacant house
on Market Street where they spent the night; the next norning Hutto
coul d not renenber what had happened, but he recovered his nenory
over the next four nonths; the next evening, he and Kight took a
cab to a party, and Kight put a knife to the driver’s throat and
tried to rob him this driver escaped; Hutto and Kight ran away,
but they were arrested within m nutes (28TR 2179-86).

Det ective Kesinger testified that Hutto had told him he was
“so blasted |I could hardly walk, that’s the only reason | done it”
(28TR 2199).

Ser ol ogi st Paul Dol eman testified that bl ood on Hutto’ s jeans
was consistent with that of the victimand inconsistent with that

of Hutto (28TR 2219-20).
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Lee Forman, fornerly Larry Forman, testified that she net
Hutto at the Odyssey Lounge in Jacksonville early in the evening of
Decenber 7, 1982 (28TR 2204, 2206). Forman testified that he was
a man dressed as a woman that evening (28TR 2206-07). Hutto was
wearing a bl ack | eather jacket and told Forman he “stabbed a ni gger
to get it” (28TR 2205). Hutto also showed Forman a knife he
clained to have used (28TR 2205).% Forman adnmitted on cross-
exam nation that in April of 1983 (the trial was June of 1984), she
could not renmenber the date this encounter had occurred (28TR
2208). In any event, she had not believed Hutto; she thought he
said it to inpress her so he could have sex wth her (28TR 2124).

Finally, inmate Clifford Cutwight testified. He nmet Hutto in
jail. Hutto told himthat Kight had not known the nurder was goi ng
to happen; Hutto had pulled the knife and started stabbing the cab
driver; Kight had tried to stop it; Kight had gotten stabbed
hi msel f; when Kight then exited the cab and ran off, Hutto called
hima chicken shit and a winp; Hutto had dragged the driver into
the bushes by hinself and had cut his throat; Hutto took the
victims ring and watch and jacket and drove the victim s car until

he picked Kight up; Hutto then got into the back seat; they drove

14 Al t hough Ki ght states that Forman saw bl ood on this knife,
she actually said only that Hutto “ told me there was bl ood stains
on it” (28TR 2205) (enphasis supplied).
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the cab into the river and then walked to town (28TR 2304-05).
According to Cutwight, Hutto planned to get Kight by hinself and
kill himto keep himfromtelling on him (27TR 2305). On cross-
exam nation, Cutwight admtted that, although he has since been
charged with nurder and attenpted sexual battery, he had originally
been in jail on a 30-day sentence and had not then infornmed anyone
of these statenents by Hutto (28TR 2308-09).

On page 26 of his brief, Kight presents as established fact
proffered mtigation which was rejected by the trial court after
full consideration of all the evidence and testinony. The State
woul d note that, on direct appeal, this Court fully reviewed the
evi dence presented at the penalty phase and found no error in the
trial court’s rejection of Kight's alleged nental retardation and

deprived childhood in mtigation. Kight v. State, supra, 512 So. 2d

at 932-33. The trial court’s rejection of this proposed mtigation
al so was affirmed by the Eleventh Grcuit Court of Appeals. Kight

V. Singletary, supra, 50 F. 3d at 1548-49. The State woul d add t hat

al though Dr. Krop did, as Kight contends, testify that Kight's IQ
is 69 (which according to Dr. Krop was borderline nentally
retarded), Dr. MIller testified by way of deposition offered in
evi dence at the sentencing hearing before the judge (32R 2720) and

relied upon by trial counsel in argunent to the court (32R 2725)
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that Kight’s IQwas in fact sone 10 points higher, i.e., between 77
and 80, based upon “overall responsiveness to nental status,
and also ... the rapid assessnent intelligence test” (4R 647). Dr.
Krop testified that such an 1Q score would not show nental
retardation (31R 2606). Dr. Mller opined that Kight was
intelligent enough to have a driver’'s |icense, do construction
work, and to followinstructions and execute (4R 645), and Dr. Krop
acknow edged that Kight was capable of functioning independently
and was capable of initiating aggressive activity, even if he were
in association with one nore intelligent than he (31R 2609-10).

The State would note also that Kight's trial attorney offered
in evidence Hutto's guilty plea and supporting docunents (4R 670-
79) which indicate not only that Hutto was a year younger than
Kight (22 vs. 23) but also that, except for a couple of
m sdeaneanor charges, Hutto had no prior crimnal record, unlike
Ki ght who did have a prior crimnal record (4R 659).
C. THE 1989 STATE POSTCONVICTION HEARING

At page 9 of his brief, Kight states that his suspicion that
the State had nmade deals with inmte w tnesses in exchange for
their testinony was “confirned” at this hearing. Kight fails to
acknow edge the explicit finding by the circuit court that, having

heard all the testinony, the court was satisfied “beyond any doubt
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that the jailed inmates ... were not given any inducenents for
their testinony prior to or after the trial of [Kight]” (5PCR 670-
71). Because the issue of the existence of any inducenents was
expressly litigated to a concl usion which was affirnmed by both this
Court and the Eleventh Circuit Court of Appeals, and because
Kight’ s all eged new y-di scovered evi dence adds nothing new to the
issue of the existence of any inproper and/or undisclosed
i nducenents, the State will argue that neither the facts all eged by
Ki ght nor any of the testinony adduced at the hearing is rel evant
to this appeal. However, since Kight devotes sone 19 pages of his
brief to a discussion of the testinony presented at this hearing,
the State wll offer its own presentation of the evidence
presented. By doing so, the State does not waive any claimthat
the prior determnations of this matter are dispositive of any
issue inregard to the inmte w tnesses.

As Kight notes in his brief, Richard Ell wod testified at this
hearing that he had |lied at Kight's trial and that he in fact had
never heard Kight confess (7PCR 173). He clained to have | earned
his facts fromTV and the newspaper (7PCR 177). He wanted to help
Hutt o because he had heard that Kight was going to turn state’s
evi dence against Hutto and El Il wood did not “m nd busting the State

Attorney” (7PCR 178). So he called Hutto’ s attorney Bob Li nk about
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it and gave Link’s investigator a statenment (7PCR 180). However

when he found out in Decenber that Hutto was a former correctional
officer, Ellwod tried to back out of helping Hutto. But Link
al ready had Ell wood’ s deposition and sworn statenment (7PCR 182).
Then Hutto pled and Ellwbod and the others ended up as State’s
w tnesses (7PCR 182). Ellwod told every assistant state attorney
he tal ked to, including Baker King, Mark Mahon and Deni se Watson,
that his story was a lie and that Kight had not confessed, but they
all told himit did not matter, that his sworn statenent and
deposition were all they cared about (7PCR 187-88, 195). El I wood
and the other inmate witnesses were placed in the sanme room shown
pi ctures and instructed on the facts of the case, allowed to read
each other’s depositions, and prepped by these assistant state
attorneys on exactly what to say (7PCR 191, 203, 206, 209). The
inmate w tnesses were threatened with perjury if they refused to
testify (7PCR 193). |If they did testify, they would get help with
their sentences (7PCR 196). The state refused to put anything in
witing, however, because then if the witnesses were asked if they
had a deal, they would have to answer yes (7PCR 198). The inmate
W tnesses were instructed by the assistant state attorneys to lie
and testify that no deals were made, if asked (7PCR 199, 201).

El | wood cl ai med that al though he had a “deal ,” the State failed to
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carry out its end of the bargain (8PCR 217, 219, 237). He admtted
he tol d assistant state attorney Watson that he “could really screw
the State” (8PCR 239-40). He also admitted he would |like to see
Hutto “fry” because he was once a correctional officer (8PCR 241).

Virtually every significant aspect of Ellwood' s testinony was
contradi cted by other wtness. For exanple, Louis Eliopoulos,
prior to 1985 an investigator for the Public Defender’s office,
testified that he went to the jail to talk to i nmates who had been
there wwth Kight (11PCR 492). Eliopoulos testified that he had no
contact with Ellwod prior to his visit to jail and had no
information going in that Ellwod m ght know sonethi ng about the
Butler nmurder (11PCR 493). However, he told Ellwod he did as a
bluff (11PCR 493). EIIlwood | ooked concerned and tol d Eli opoul os he
di d not know how El i opoul os had got that information, but admtted
to Eliopoul os that Kight had nade statenents to hi mabout the case
(11PCR 493-94). Al though Eliopoul os warned El |l wood that the Public
Def ender’ s office sinply was not in the position to offer any deals
in exchange for information, Ellwod gave a witten statenent,
whi ch i ncluded details that had not been publicized on TV or in the
newspapers (11PCR 494, 497). El i opoul os then contacted other
i nmat es who woul d have been in contact with Kight, including Edward

Hugo and others (11PCR 495). These inmates also had talked to
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Kight and also knew details of the crine that they could not
ot herwi se have known (11PCR 497). Eliopoul os checked to see if any
of themhad ever been cellmates with Gary Hutto, and concl uded t hat
they had not (11PCR 497-98).

El | wood’ s testinony that Charles Sins and Edward Hugo had |ied
at trial was contradicted by both of them Although Sins did claim
that the state had offered hima deal, he testified that his trial
testinmony was true (9PCR 295, 315-16); Kight did tell himthat he
was going to put the nurder off on the other guy, Kight did tell
Sinms that he had killed the cab driver and had slit his throat, and
Kight did threaten to kill Sins just |ike he had killed the black
cab driver (9PCR 307-08, 310). In fact, Kight later tried to carry
out his threat, and tried to kill Sinms wth a razor (9PCR 309).

Hugo also stood by his trial testinony; he testified that
Ki ght had indeed admtted killing the cab driver by slitting his
throat (12PCR 510). Hugo was first contacted by Eliopoul os, not
the state (12PCR 511). Hugo had been a cellnmate with Kight for
four nonths (12PCR 512); he did not know anythi ng about Hutto, but
he knew Ki ght was guilty and did not want to see the wong man on
death row (9PCR 513-14). Hugo testified that the state offered him
not hi ng and nade no prom ses; he was rel eased on parole, but no

earlier than schedul ed (12PCR 514-16). He has not been back in



jail since being released (12PCR 521). Hugo had never before
hel ped the state attorney’'s office (12PCR 548). Hugo never got
together with Ellwod to concoct a story, and no one with the
prosecution coached himto lie, told hi mwhat to say, or threatened
him (12PCR 516-17). Nor did the state speak to the inmate
W t nesses as a group; Ms. Watson spoke to themindividually (12PCR
519). Hugo did talk to Ellwod after they had testified and
El l wood told himhe “was madder than hell” that the state had not
done anything for himand he prom sed “he woul d get back at thent
(12PCR 517).

Victor Bostic was an inmate who did not testify at trial.
Al though Bostic testified that he would have been wlling to
concoct testinony in exchange for a deal, Bostic admtted that the
state never offered or prom sed him anything for his testinony
(11PCR 469- 70) .

(Then) State Attorney Ed Austin and forner assistant state
attorneys Baker King, Mark Mahon and Deni se Watson testified. M.
Austin testified that the policy of his office was full disclosure
to the defense of any and all concessions or deals with state
w tnesses (11PCR 480-81). Unfair and unethical prosecutorial
conduct is not tolerated (11PCR 483). Ki ng, Mahon and Watson

testified in no uncertain terns that they did not suborn perjury in
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this case, did not coach wtnesses, did not give them access to
state files other than their own depositions, and did not nake any
prom ses in exchange for testinony (9PCR 320 et seq; 10PCR 383 et
seq; and 12 PCR 558 et seq). As these prosecutors noted, the
inmate witnesses who testified were al ready under sentence (10PCR
434); generally, as defense attorney Robert Link acknow edged, when
there is a “deal in exchange for testinony,” the sentencing occurs
after the trial; it is unusual for an already sentenced person to

testify against an unrel ated defendant (12PCR 622). 1

15 Ki ght enphasi zes that, despite the prosecutors’ testinony,
inmates did receive benefits after trial (Initial Brief at 42-44).
This al one, however, fails to show any pre-existing agreenent or
i nducenent . Furthernore, not a single inmate got tinme off his
sentence; any post-trial favorable treatnment was limted to
conpensating for gain tine lost by having to remain in the Duva
County jail for a lengthy period of time rather than being in
prison, or providing drug treatnment, or arranging transfers for
i nmat es whose lives were denonstrably in danger as the result of
having testified for the state in a capital nmurder case (12PCR 568-
71, 585-86, 602-04).
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D. THE 1999 EVIDENTIARY HEARING

Wlliam OKelly testified that he was in inmate in Duva
County Jail fromOCctober 1983 to Novenber 1984, charged wi th nurder
(4R 536).'® Gry Hutto was his cellmate for a nonth or nore (4R
536-37). Hutto told himhe and a codefendant were in for killing
a cab driver (4R 538). Hutto told him he had stabbed the driver
(4R 538). Hutto did not, however, tell OKelly what Kight’'s
i nvol venent was (4R 556), he never told O Kelly he had acted al one
in stabbing the cab driver, and he never told O Kelly that Kight
had not stabbed the cab driver (4R 563).

O Kelly did not come forward with this information initially
because he had “problens of his own” at the tine; but even as late
as 1989, when “people cane to nme,” OKelly still did not divul ge
what he supposedly knew about this case (4R 541). However, for
reasons which O Kelly could not explain, in 1996 he told a CCR
i nvestigator nanme Rick what he knew about Kight (4R 542). He
signed an affidavit at a copy center (4R 543). O Kelly did not
wite out the affidavit (4R 558)

In Cctober of 1998, O Kelly lived in Chicago (4R 545). As he
was getting ready to nove back to Col orado, he was arrested and

taken to jail on a Colorado warrant for assault on police officers

16 See Kokal v. State, 492 So.2d 1317 (Fla. 1986).
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(4R 545, 547). He was not “mstreated” at the jail (4R 546).
Wiile there Assistant State Attorney Laura Starrett and an
i nvestigator naned Barry spoke to hi m(4R 547). They were “really,
really nice.” M. Starrett “never nmade any pron ses, any threats,
not hi ng.”

O Kel ly was picked up at the Jacksonville airport and taken to
a hotel the evening before the hearing by “Christine” (4R 559-60).
He left the roombut returned at m dni ght when “Christine” tal ked
to hi mabout “what | was going to say today” (4R 561). He did not
tell “Christine” right away that he had lied to Ms. Starrett and
M. Abronow tz about having signed a sworn affidavit when he had
talked to themin Chicago; it took sonme two hours of talking to her
(4R 651-62). He acknow edged that Ms. Starrett had never told him
to lie or to say anything but the truth, but neverthel ess he had
not up to the day of the hearing told her that sone of what he had
told her earlier was a lie (4R 562). He reiterated, though, that
even though he had signed an affidavit which stated to the

contary,” Hutto had never told himthat Kight did not kill the cab

7 As noted in footnote 3, supra, OKelly stated in the
affidavit: “Gary told ne that Kight did not kill the taxi cab
driver” (3R 378)
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driver (4R 568). Inthis regard, his testinobny was consistent with
his statenent to Abranovitz in Chicago.!®

Kight's trial attorney Bill Sheppard testified, basically,
that if O Kelly had been available as a witness at the tine of the
trial, he would have called him Sheppard did acknow edge,
however, that he “was stuck in a case and | think we do this from
time totime, | guess you call it around the defense bar, as a sl ow
plea of guilty on the guilt phase trying to inpact the penalty
phase” (4R 605). He also admtted that he would not be “as

thrilled” to use OKelly if OKelly had recanted his affidavit (4R

605), but would still have called him*®“sinply because this type of
witness ..., you don’t know what they' re going to say until they' re
sitting here and saying it so, | nmean, he could have recanted 36

times and that wouldn’t have surprised ne if you put it that way
because these type of witnesses do this” (4R606). Evenif OKelly
had recanted his affidavit, Sheppard woul d have cal | ed hi m“because
|"d have nmade himeat every piece of this paper” (4R 606).

Barry Abranovitz, state attorney investigator testified that

he went to Chicago to speak to O Kelly about his affidavit (4R

8 In the statenent to investigator Abramowitz in Chicago,
O Kelly denied having been sworn (2R 359), denied signing the
affidavit (2R 361), denied being afraid to cone forward earlier (2R
360), and denied stating that Hutto had told himthat Ki ght did not
kill the taxi cab driver (2R 360).
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625). Chicago authorities had | ocated O Kelly by runni ng an NCI C,
whi ch was standard procedure for locating a witness (4R 627-28).
Abranovitz informed O Kelly that he was not charged with anything
in Florida. O Kelly was not threatened and spoke voluntarily and
willingly (4R621). OKelly told Abranovitz that statenments in his
affidavit were not true; he had no doubts about it, was indeed
enphatic about it (4R 622).

SUMVARY OF THE ARGUMENT

Ki ght obtai ned an evidentiary hearing on his successive 3. 850
notion by alleging that he had newly discovered evidence which
woul d exonerate Kight and prove his innocence. Having failed
utterly to present any evidence which exonerates him Kight now
attenpts to relitigate the 1issues of proportionality and
prosecutorial m sconduct, neither of which were raised in the 3.850
nmotion, and both of which were presented and decided | ong ago.
Bot h of these i ssues are procedural ly barred, not only because t hey
were not tinely raised even assum ng that his “new evidence bears
on either of those issues, but also because his “new’ evidence
fails to call into question the prior determ nations as to these
i ssues. Kight long ago had a full and fair opportunity to litigate
any issue of proportionality and prosecutorial msconduct. He is

not entitled to relitigate those issues.
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The record fully supports Judge Carither’s determ nation that
O Kelly' s testinmony sinply could “not have affected any significant
conclusion drawn by the jury or the trial judge,” including any
conclusion as to the relative culpability of Kight versus Hutto.
The evidence in this case anply supports the concl usi on reached by
both the jury and the trial judge that Kight was the actual killer.
O Kelly' s testinmony is not sufficient to underm ne that concl usi on
Therefore, Kight is not entitled to either a new trial or a new

sent enci ng.
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ARGUVMENT
| SSUE |
THE TRIAL COURT DID NOT ERR IN REFUSING TO
CGRANT RELIEF AS TO SENTENCE ON GROUNDS OF
PROPORTI ONALI TY; TH'S ISSUE IS NOT ONY
PROCEDURALLY BARRED, I T IS MERI TLESS
Ki ght | eads off his argunent with an issue not raised in his
3.850 notion, and decided | ong ago adversely to the Kight by this
Court on direct appeal. On direct appeal, this Court reviewed all
t he evi dence, including evidence presented by Ki ght indicating that
Hutto m ght al so have stabbed the victim and determ ned (1) that
the trial court’s findings in aggravation and mtigation were
proper, (2) that “there was sufficient record support for the
jury’s conclusion that Kight ‘actually’ killed Butler,” and (3)

that “the death penalty was proportionately inposed” on Kight.

Kight v. State, supra, 512 So.2d at 933. This finding is the |aw

of this case, unless Kight can present newy discovered evidence
materially calling into question the relative involvenent of the
two codefendants. Because Judge Carithers determ ned that the new
evi dence does not, and could not “have affected any significant
conclusion drawn by the jury or the trial judge,” it would seem
that Kight would first have to denonstrate how Judge Carither’s
eval uation of the new evidence was erroneous. | nst ead, Ki ght

argues this issue as if the relative culpability of Kight versus
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Hutto is an open question never before resolved. The State’s
position is this: absent newy discovered evidence which “affects
any significant conclusion drawn by the jury or the trial judge,”
the issue of proportionality is procedurally barred as one which
was raised on direct appeal and decided by this Court, just as
Judge Carithers found (3R 453).

This is not a case like Scott v. Dugger, 604 So.2d 465 (Fl a.

1992), in which a codefendant received a |life sentence after this
Court affirmed the defendant’s death sentence on appeal. In such
a case, the life sentence subsequently i nposed nay constitute newy
di scovered evidence. In this case, it was known to all parties and
to the courts, not only on direct appeal, but also at trial, that
Hutto had pled guilty to second degree nurder and thus was
ineligible for a death sentence. |In fact, this circunstance was
found to be mtigating by the trial court in its sentencing order.

Ki ght, supra, 512 So.2d at 932. Thus, Hutto's sentence is nobst

enphatically “new’ evidence.

Nor is this a case |like Puccio v. State, 701 So.2d 858 (Fl a.

1997), in which this Court found on direct appeal that the trial
court’s determ nation that Puccio was the actual killer was not
supported by sufficient evidence. In this case, this Court

explicitly found on direct appeal that the record supported the
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determ nation that Kight was the actual killer. Kight, supra at

933. 1 Furthernore, Judge Carithers explicitly found that Kight's
new evi dence coul d not have affected this conclusion (3R 452).

This caseis controlled by Steinhorst v. Singletary, 638 So. 2d

33 (Fla. 1994). As in Steinhorst, Kight's proportionality claimis

successi ve; absent new evidence materially affecting any judgnment
made at that time, Kight cannot relitigate this issue.

This issue is also procedurally barred because it is not
tinely raised. Rule 3.850(b) contains a one-year tinme limtation
for filing notions to vacate judgnent and sentence in capital
cases. An exception is made for notions based on new y-di scovered
facts. Rule 3.850 (b)(10). dains filed after the one-year period
has el apsed are procedurally barred unless “the facts on which the
claimis predicated were unknown to the novant or the novant’s
attorney and coul d not have been ascertai ned by the exercise of due

diligence.” Henderson v. Singletary, 617 So.2d 313, 316 (fn. 3)

(Fla. 1993). Assuming that OKelly was a newy di scovered w tness
in 1996, when he all egedly signed his affidavit, then Kight had one

year to bring a newclaimfor relief based upon that new evi dence.

19 Although this Court’s opinion refers to the jury’s
determ nation, it should be noted that the trial court also nade
this explicit determ nation, stating that the evidence, althoughin
di spute, “supports a clear finding that the defendant actually
commtted the hom cide” (4TR 663-64).
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MIls v. State, 684 So.2d 801, 804-05) (Fla. 1996). Nowhere in the

3.850 notion does Kight allege that his death sentence is
di sproportionate. The proportionality issue was rai sed and argued
for the first tinme in Kight's post-hearing nenorandum filed
simul taneously with the State’s in March of 1999--sone three years
after OKelly gave his affidavit. \Wat has happened, the State
woul d suggest, is that having failed mserably in his attenpt to
“exonerate” Kight with OKelly's testinony, he has belatedly, and
sone two years too |late, raised proportionality. This pieceneal
presentation of ever-shifting | egal theories is exactly the kind of
[itigation on the installnment plan that the tine limtations
incorporated into 3.850 are supposed to prevent, and his
proportionality claimis tinme barred.

In any event, this issue is not only procedurally barred, it
isneritless. Kight's death sentence is not di sproportionate, with
or without O Kelly' s testinony. Al t hough the evidence is not
conpl etely undi sputed (and was not at trial), it was and is nore
than sufficient to support the conclusion that Kight was t he actual
killer.

Virtually all of Kight's argunment on this issue is nerely a
rehash (and an i naccurate rehash at that) of evi dence presented and

argunents nmade at the original trial and on appeal. For exanple,
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he reargues the proffered mtigator of Kight's low intelligence
which was rejected by the trial court, by this Court on direct
appeal, and by the Eleventh Crcuit on appeal from the summary
deni al of federal habeas relief. He asserts as indisputable fact
that Kight had an 1Q of 69 and that Hutto was much nore intelligent
(page 64 of his brief). Actually, however, some of Kight's own
evi dence at sentencing indicated that his 1Qwas 77-80 and that he
was not nentally retarded. Moreover, other evidence in the case
supports a conclusion that Kight is not nentally retarded,
i ncl udi ng t he statenent he gave to police accurately describing the
victim his dress, the rings taken fromhim the col or of his cab,
t he stab wounds, and manner in which he and Hutto di sposed of the
victims cab; also corroborating Kight’s intelligence was his
ability to take the police to the place where the car had been
di sposed of and to the place where the victims rings were hidden,
as well as his ability to concoct a story sufficient initially to
persuade officer Simons that Kight was not involved in the
McGoogi n robbery. Furthernore, although it was the defense theory
of the case that Hutto was nuch nore intelligent, there is no
actual evidence of Hutto's 1Q and his background working briefly
in construction and as a correctional officer hardly establishes

that he was any kind of whiz nentally.
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Ki ght al so argues (page 67 of his brief) that Hutto had the
victims watch and lighter in his possessi on when he was arrested,
but that fact was never established; on the contrary, the failure
of the victims wife toidentify these itens found on Hutto when he
was arrested strongly suggests that these itens did not belong to
the victim

Kight argues that “with the addition of M. OKelly's
testinmony,” is is now clear that Kight was telling the truth when
he identified Hutto as the killer. Initial brief at 68. But all
O Kelly says is that Hutto admtted stabbing the victim OKelly
does not claimto have heard Hutto say that Kight did not stab the
victim Thus, OKelly s testinony, even if believed (and that is
a stretch in view of his conflicting statenments and | engt hy del ay
incomng forward with this information) does no nore than indicate
that Hutto nay have participated in the stabbing wwth Kight. But
t hat has al ways been the case. The state never clainmed that Kight
acted alone or that Hutto was innocent. Hutt o obviously was a
party to the murder, and pled guilty to second degree nurder. The
state acknow edged at trial that Hutto' s participation may have
been greater than he was willing to admt. Furthernore, evidence
was presented at trial that Hutto may have stabbed the victim

Ki ght said he did, and Lee Forman and Clifford Cutwight testified



that Hutto had admtted to them that he had stabbed the victim
Neverthel ess, the jury found that Kight ®“actually” killed the
victim and the nothing OKelly has to say calls into question that
conclusion. Even if Hutto al so stabbed the victimat sone point,
the State presented substantial evidence at trial establishing that
Ki ght not only had stabbed the victim but had adm nistered the
“coup de grace” by slitting the victinms throat after the victim
had been dragged into the bushes.?® Not only did Kight admt to
several persons that he was the one who had killed Butler and cut
his throat, but it was Kight, not Hutto, who put a knife to
McGoogin’s throat the next evening. And not only did Hutto not
attack McGoogin with a knife, he did not even have one; it was
Ki ght, not Hutto, who had a knife when arrested, and it was not
merely loose in his pocket, but in a sheath attached to his belt.
It was Kight, not Hutto, who could accurately describe the victims
rings and who took the police to them and it was Kight, not Hutto,
who explicitly acknow edged handling Butler’s wallet, just as it

was Kight, not Hutto, who took McGoogin's noney. Finally, and the

20 The State would note that this Court has held that such act
shows not only heightened preneditation, but also such deliberate
rut hl eness as woul d support a finding of the cold, calculating and
preneditated statutory aggravator. Foster v. State, 654 So.2d 112
(Fla. 1995)(after stabbing victim and dragging himinto bushes,
def endant adm nistered fatal wound because victim was still
br eat hi ng) .
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State considers this relevant to any issue of proportionality, at
the tinme Butler was nurdered, it was Kight, not Hutto, who had a
crimnal record. The evidence thus supports a conclusion that
Ki ght was the nore cul pable of the two, and Kight’'s “new evidence,
even if believed, does not contradict this, or add anything new to
testinmony presented at trial. Kight has failed to denonstrate any
valid reason for this Court to redetermne an issue it resolved

nmore than ten years ago on direct appeal.



| SSUE 11

THE TRI AL COURT PROPERLY DETERM NED THAT KI GHT

IS ENTITLED NEITHER TO A NEW TRIAL OR NEW

SENTENCI NG

Judge Carithers determned that Kight is not entitled either
to a newtrial or to a new sentencing. As to the forner, Judge
Carithers noted that the “evidence at trial that the Defendant was
directly involved in the nurder was overwhel mng.” The new
evi dence, even taken in the |ight nost favorable to Kight, could
not “absolve” himof guilt and “thus could not have resulted in an
acquittal on retrial.” Kight barely tries to refute this,
di sposing of the issue of guilt in one sentence. But it is obvious
that Kight was a party to this nurder even if he had not stabbed
the victimat all. Even his own trial attorney admtted as nuch
(4R 594). Judge Carithers clearly was correct in determ ng that
O Kelly' s testinony did not warrant a retri al
O her than the one sentence all uded to above, Kight focuses on

the sentence, arguing that his “new’ evidence entitles himto a new
sentenci ng hearing. Judge Carithers, however, concluded “that the
new evi dence woul d not probably produce a |ife sentence if a new
penal ty phase trial and sentencing hearing were granted” (3R 452).
The new evi dence, he noted, woul d have been “at best” cunul ative to

evi dence presented at trial. Judge Carithers found it “hard to
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i magi ne how the new evidence, then, could have affected any
significant conclusion drawn by the jury or the trial judge” (3R
452) .

Much of what the State argued as to Issue |, above, is
applicable here. The State would note that O Kelly, who failed to
cone forward with any information for over a decade because he just
did not want to be involved, has given three materially different
statenents to the parties and to the court. H's delay in com ng
forward, his lack of good reason for comng forward, and, as well,
as the inconsistencies in his statenents do not reflect well on his

credibility. Jones v. State, 709 So.2d 512, 521-22 (Fla.

1998) (proper for court to consider inconsistencies and |ength of
delay, as well as reason witness failed to cone forward sooner).
Even if OKelly is to be believed, however, his testinony
fails to contradict in any way evidence presented at trial
establishing to the satisfaction of the jury and the trial judge
that Kight was the actual killer. As the State argued previously,
evi dence presented at trial indicated that Hutto participated in
the nmurder, and may well have stabbed the victima tinme or two
hi nsel f. However, the evidence established beyond a reasonable
doubt that Kight stabbed the victim and adm nistered the fina

fatal stab wound to the neck which severed the victims jugular
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vein and carotid artery. O Kelly s testinony sinply adds not hi ng
new to the sentencing cal cul us. Thus, there is no reason to
believe that the jury or the trial court would have cone to any
different conclusion if OKelly's testinony had been presented.

Kight is not entitled to a new sentenci ng heari ng.

| SSUE 111
KI GHT HAS NO RI GHT TO RELI Tl GATE THE | SSUE OF
ALLEGEDLY | MPROPER | NDUCEMENTS TO STATE
W TNESSES UNDER THE GUISE OF “CUMJLATI VE
REVI EW
Here, Kight seeks to relitigate an issue fully resolved years
ago under the guise of a “cumulative review,” w thout presenting
any new evi dence which mght call into question any determ nation
made either by the trial court, this Court or the Eleventh Crcuit
Court of Appeals, all of which have addressed the i ssue of all eged
state m sconduct in offering undisclosed inducenents in exchange
for testinony and in suborning perjury. O Kelly' s testinony sinply

does not inpact on this issue, and provides no possible basis for

reopening the issue. Downs v. State, 24 Fla. L. Wekly S231, S232

(Fla. May 20, 1999)(noting that successive notion may be di sm ssed
if it fails to allege new or different grounds for relief and the

prior determnation was on the nerits); Teffeteller v. Dugger, 734

So.2d 1009, 1016 (Fla. 1999)(3.850 proceedi ngs not be be used as
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second appeal to relitigate clainms previously raised and found

meritless); conpare Lightbourne v. State, 24 Fla. L. Wekly S375

(Fla. July 8, 1999) (successive Henry claimallowed where def endant
al l eged and presented newy discovered evidence bearing on that
i ssue).

Kight insists that this Court’s opinion in State v. Gunsby,

670 So.2d 920 (1996), required Judge Carithers to consider and
wei gh “evi dence that does not satisfy the newly di scovered evi dence
test.” Initial Brief of Appellant at 84. But Gunsby does not
all ow a defendant to relitigate an i ssue as to which he has al ready
had a full and fair hearing. Gunsby dealt with an initial 3.850,
not a successive one. Thus, neither the effectiveness of tria
counsel nor the question of new y-discovered evidence had been
previously raised. |In considering the testinony of four allegedly
new y-di scovered w tnesses presented at the 3.850 hearing, this
Court found that, to the extent that at | east sonme of the testinony
shoul d have been di scovered through due diligence at the tinme of
the trial, trial counsel’s performance was deficient. In these
“uni que” circunstances, it was not necessary to determ ne whet her
or not the evidence was adm ssi bl e as newl y-di scover ed evi dence or
as evidence of trial counsel’s ineffectiveness; it was in any event

adm ssi bl e under either one theory or the other. Gunsby does not
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even hint, much less hold, that a claim found to be wholly
meritless may be relitigated de novo ten years later in a
successi ve postconviction notion.

The State would rely on Jones v. State, 591 So.2d 911 (Fl a.

1991), which like this one, involved a successive 3.850 notion.
After unsuccessfully litigating a postconviction claim of
ineffective assistance of counsel at which Paul Mrr testified
about statenents made to him by den Schofield, Jones attenpted
four years later to offer Marr’'s statenents in support of a
successive postconviction claim of newly discovered evidence of
i nnocence. This Court found the use of Paul Marr’s testinony
procedurally barred in the successive 3.850 notion, because Jones
had previously “unsuccessfully sought to introduce Marr’s testi nony
in support of his claimof ineffective assistance of counsel.” |d.
At 916, fn. 2. This Court reaffirmed this ruling in Jones v.
State, 709 So.2d 512, 522 (fn. 7) (Fla. 1998), when it “reject][ed]
Jones’ argunent that we nust consider all testinony previously
heard at the 1986 and 1992 hearings, even if the testinony had
previously been found to be barred or not to qualify as newy
di scovered evi dence.”

OKelly's testinobny was sinply that Hutto rmade an

incrimnating adm ssion to him which failed to excul pate Kight.



Nothing in OKelly's testinony supports or contradicts any cl aim
that the state was guilty of seriously unethical and even cri m nal
activity at Kight's trial, as alleged in the previous 3.850 notion,
and Kight has no right to attenpt to relitigate that issue.
Furthernmore, the claimis absurd. It is obvious from any
review of the transcript of the 1989 hearing that Kight failed
present any renotely credible evidence of prosecutorial inducenent
or suborning of perjury. Not only was Ellwood s testinony
contradicted by every other wtness, but to believe Kight's theory
on this issue, one would have to believe that the entire Duva
State Attorney’ s office was not only so incredibly dishonest and
unethical that it actively suborned perjury not only as to the fact
of any deals but also as to the substantive i ssue of whether or not
Ki ght had confessed, but in addition, was so i ncredibly stupid that
it did soin the presence of all the witnesses collectively in the
nost bl atantly obvi ous manner possible with w tnesses who coul d not
possi bly have been regarded as trustworthy co-conspirators in the
conmi ssion of a serious crine, given that, anong ot her things, they
were involved in this case precisely because they did not keep
silent after having obtained incrimnating evidence of serious

crimnal activity.
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O Kelly's testinony standing alone, or considered in
conjuction with the testinony from the 1989 hearing, does not
underm ne confidence in Kight's conviction or sentence. Ki ght’s

“cumul ative effect” claimis neritless.
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CONCLUSI ON

Kight’s 3.850 notion was properly denied. Nei ther his
convi ction nor sentence is unconstitutional for any reason urged,

and this Court should affirmthe denial of relief.
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