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PRELIMINARY STATEMENT

Thi s proceeding i nvolves the appeal of the circuit court's
denial of M. Kight's notion for post-conviction relief. The
noti on was brought pursuant to Fla. R Cim P. 3.850. The
follow ng synbols will be used to designate references to the

record in this appeal:

"R'" -- record on appeal to this Court;
"T" -- transcript of 1989 evidentiary hearing;
"PCR" -- record on appeal to this Court follow ng the 1999

evidentiary hearing;

"Def. Exh." -- defense exhibits.

REQUEST FOR ORAL ARGUMENT

M. Kight has been sentenced to death. The resol ution of

the issues involved in this action will therefore determ ne

whet her he lives or dies. This Court has not hesitated to all ow
oral argument in other capital cases in a simlar procedural
posture. A full opportunity to air the issues through oral
argunent woul d be nore than appropriate in this case, given the
seriousness of the clains involved and the stakes at issue. M.
Ki ght, through counsel, accordingly urges that the Court permt

oral argunment.

STATEMENT OF FONT

M. Kight's Initial Brief is witten in Courier font, size

12.
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STATEMENT OF THE CASE

M. Kight was indicted for first-degree nurder on January 6,
1983 (R 13-14). He was convicted on June 4, 1984 (R 571). The
jury recommended a death sentence by a vote of 8 to 4 (R 636).
The circuit court accepted the jury recommendati on and sent enced
M. Kight to death (R 653). The court found two aggravating
factors: comm ssion during a robbery and hei nous, atrocious or
cruel (R 673-74). The court found two mtigating circunstances:
that M. Kight once apprehended a robber and M. Kight's co-
def endant entered a plea agreenent that allowed himto avoid the
death penalty (R 673). The sentencing order specifically states
that "[t]he evidence is in dispute as to who actually killed the
victim" (R 674).

This Court affirmed M. Kight's conviction and sentence on

direct appeal. Kight v. State, 512 So. 2d 922 (Fla. 1987), cert.

denied, 485 U. S. 929 (1988). During those proceedings, this
Court noted that the evidence against M. Kight consisted of his
statenents to the police -- which indicated that M. Hutto was
the actual killer -- and his adm ssions to jail house informants.
This Court also noted that newly di scovered evidence that the
State had presented false testinony and failed to disclose
evi dence of deals it had made with the informants shoul d be
raised in a Rule 3.850 proceeding.

After Governor Martinez signed a warrant on Septenber 27,
1989, M. Kight filed a notion to vacate in the circuit court and

a petition for habeas corpus relief in this Court. The circuit



court conducted a limted evidentiary hearing on M. Kight's

claimthat the State had violated Brady v. Maryvland. The circuit

court denied relief on all other clainms including the ineffective
assi stance of counsel and nental health issues.

This Court affirmed the circuit court's denial of relief,
noting that although there was "conficting testinony concerning
whet her the State nade concessions in exchange for the
informants' testinony, it was wthin the trial court's discretion
to find the state's witnesses nore credible than those of the

defense.” Kight v. State, 574 So. 2d 1066 (Fla. 1991). This

Court also denied M. Kight's petition for wit of habeas corpus.
On May 17, 1991, M. Kight filed a petition for wit of
habeas corpus in the United States District Court for the Mddle

District of Florida. The petition was denied w thout an
evi denti ary heari ng.

On Cctober 20, 1992, M. Kight filed a petition for wit of
habeas corpus in this Court based on the Suprenme Court's decision

in Espinosa v. Florida. The petition was denied. Kight v.

Singletary, 618 So. 2d 1368 (Fla. 1993).

On Septenber 9, 1997, M. Kight filed his second Mdtion to
Vacat e Judgnents of Conviction and Sentence presenting newy
di scovered evidence of his co-defendant's cul pability. The
circuit court denied relief on Novenber 7, 1997. M. Kight filed
a notion for reconsideration which was granted on Decenber 17,
1997.

On August 14, 1998, the circuit court conducted a Huff



heari ng and schedul ed a hearing on M. Kight's newly discovered
evi dence claimfor January 21, 1999.

On Novenber 24, 1998, Assistant State Attorney Laura
Starrett filed a Mdtion for Rehearing regarding M. Kight's
entitlement to a hearing (PCR 355-61). In support of her
nmotion, Ms. Starrett included a transcript of a taped interview
with Wiliam O Kelly, the newy discovered witness who was
scheduled to testify on behalf of M. Kight. During the
interview at the Chicago jail with Ms. Starrett, an investigator
fromher office, and a representative of the Chicago prosecutor's
office, M. OKelly recanted the affidavit he provided to M.

Ki ght's counsel stating that M. Kight's co-defendant confessed
to the nmurder and planned to blanme M. Kight. Ms. Starrett's
notion alleges that the affidavit is "false" and she requested
"that the defendant be conpelled to provide the Court with the
original affidavit so the Court can consider sanctions." (PCGR
355). Ms. Starrett explained the basis for this allegation:
The signature on the affidavit submtted

by CCR appears identical to the signature of

Ri chard Hays, who was an investigator with

CCR in 1996. OKelly recalls that the

i nvestigator he spoke to was naned Ri ck, but

does not renenber his |last name. The State

Attorney's Ofice has a copy of Hays'

signature from anot her investigation.

Paral egal Sally Parsons fromthe State

Attorney's O fice has checked with the State

of Col orado, and determ ned that the notary

stanp on the affidavit is not consistent with

Col orado requi renents. They al so indicated

that R chard Hays was not a notary in that

state in 1996.

(PC-R 355).



On Decenber 17, 1998, the circuit court held a hearing on
the State's notion. M. Starrett expanded upon the allegations
against M. Kight's counsel that were contained in her notion:

M. OKelly represented to us that, one,
he -- the things in this affidavit were not
true and, two, that he had never sworn to
these facts. He indicated that the only
contact he had had with anyone fromC C R
was when he was in Col orado, an investigator
who he only renenbered the nane Rick nmet with
himin a gay bar and it was just the two of
them He indicated that there was no notary
present that he was aware of.

He al so indicated, however, that it did
appear to be his signature on -- all we have
ever seen is a copy of this affidavit.
However, he has no idea how t hat happened.

In further investigating we tried to
determ ne who had notarized this, and it's
hard to read. The only thing that appears --
appears to be the nane Richard.

M. Abranmowi tz has had a previous

dealing with a Richard Hays who is an

investigator with or was formally [sic] an

investigator wwith CC R The signature

appears to be the sane. W are not

handwiting experts, and since we don't have

the original we haven't been able to go any

further than that.
(PCR 473-74). Ms. Starrett also told the court that M.
O Kelly had denied the contents of his affidavit: "it is of
great concern how M. O Kelly's nane has appeared on this when he
deni es ever signing it and has nmade clear that none of these --
he woul d never have sworn to these facts because they are not
true." (PGR 475). According to Ms. Starrett, M. OKelly had
"no desire to cone back to Florida, and he certainly has
i ndi cated that he would never testify in behalf of CCR to
these facts." (Id). The circuit court granted Ms. Starrett's

4



request that the original affidavit be provided to the court but
denied her notion to reconsider M. Kight's right to an
evidentiary hearing (PCR 479-80). Pursuant to the circuit
court's order, counsel for M. Kight filed the original affidavit
(PCGR 367-71). M. Starrett later withdrew her request that the
court inpose sanctions based on the affidavit (PCGR 528).

During a January 5, 1999, hearing on M. Kight's pre-hearing
nmotions, during which Ms. Starrett resisted requests to provide
M. OKelly's location to counsel for M. Kight, Ms. Starrett
reveal ed that she was still in comunication with M. OKelly
after he was extradicted to Colorado. M. OKelly had called M.
Starrett directly from Col orado and once asked her to have an
ankl e bracelet renoved (PCR 510). M. OKelly was out on bond
on m sdeneanor charges and had been told that the Duval County
State Attorney's Ofice requested that he be restrained by the
ankl e bracelet (PGR 510). M. Starrett indicated that she
contacted Col orado authorities to have the bracelet renoved
(1Id.). M. Starrett also revealed that her office had been
instrunmental in arranging M. OKelly's arrest in Chicago (PCR
521-22).

At the evidentiary hearing on January 21, 1999, WIlIliam
OKelly testified that Gary Hutto confessed to himthat he
stabbed the victimin this case (PCR 553). M. Hutto also said
that he was going to save hinself by blamng M. Kight for the
mur der because he believed that a nentally retarded person could

not be sentenced to death in Florida (PCR 555-56). M. OKelly



al so testified about the events that occurred in Chicago when he
recanted his affidavit. He explained that he had been arrested
on an out standi ng Col orado warrant for m sdenmeanor crim nal

m schief (PC-R 545, 547). Wen M. O Kelly spoke to M.

Starrett and her investigator, he was handcuffed to the wall of a
hol ding cell and told them what they wanted to hear because he
believed this was the only way he would be permtted to | eave the
jail (PC-R 546, 549).

The circuit court found that M. O Kelly's testinony proves
that M. Kight's death sentence is unconstitutional in |ight of
his co-defendant's |ife sentence:

In his trial nmenorandum Defendant al so

pl aced great enphasis on the fact that the

deat h sentence was inposed upon him as

opposed to the | esser sentence M. Hutto

received. That aspect of the case is very

troubling to this Court. An over-all review

of the record herein indicates that Mr.

Hutto's culpability for the murder was at

least equal to that of Mr. Kight's. Thus,

the death sentence herein appears

unconstitutionally dispar[a]te.
(PCGR 452). However, the circuit court found that M. Kight's
di sparate sentence argunent was procedurally barred because it
had been raised at the tinme of M. Kight's trial. This appeal

f ol | owed.



STATEMENT OF THE FACTS

A. INTRODUCTION.

M. Kight was convicted and sentenced to death for the
robbery and nmurder of Lawence Butler, a taxicab driver. M.

Ki ght and his co-defendant Gary Hutto were arrested on Decenber
7, 1982, for the robbery of Herman McGoogi n, another taxicab
driver. M. Hutto gave a statenment incrimnating M. Kight; M.
Ki ght declined to be interrogated. The Public Defender's Ofice
was appointed to represent both M. Hutto and M. Kight; no one
fromthe public defender's office visited M. Kight at the jail.
After the discovery of M. Butler's body on Decenber 14th,

suspi cion focused on M. Hutto and M. Kight. On Decenber 17th,
M. Kight gave two statenents to the police indicating that he
was present at the nmurder, but that M. Hutto was the actual
killer. M. Kight, who cannot read, had been given a standard
advice formby the Public Defender's Ofice; he had still not
spoken to an attorney. M. Kight and M. Hutto were both
arrested for the nmurder of M. Butler. The Public Defender's
Ofice then noved to withdraw fromrepresenting M. Kight on
Decenber 22, 1982. M. Kight's statenment to the police was cited
in support of the notion to w thdraw.

During pretrial proceedings, M. Kight's counsel noved to
disqualify the Public Defender's Ofice fromrepresenting M.
Hutto. Subsequent to the appoi ntnent of substitute counsel, M.
Hutto entered a plea agreenent with the State that allowed himto

avoid the death penalty. The State allowed M. Hutto to pl ead



guilty to second-degree nurder if his attorney disclosed the
names of jail house snitches to whom M. Kight had allegedly
confessed. The nanes of the snitches had been obtained on M.
Hutto's behalf by the Public Defender's O fice which had al so
represented M. Kight. The trial court denied a notion to
exclude these witnesses due to the conflict of interest created
by the Public Defender's O fice's joint representation of M.

Ki ght and M. Hutto.

M. Kight's attorney presented evidence that M. Hutto had
made an incrimnating statenent to the police, that he had
confessed to a friend the day after the nmurder, and that he had
confessed while incarcerated. The evidence al so showed that M.
Hutto had the victims watch and |ighter when he was arrested and
that the blood on his clothes was consistent with that of the
victimbut could not have been his own. The State's strongest
evi dence agai nst M. Kight was that of the four jailhouse
i nformants whose nanes had been provided to the State by M.
Hutto pursuant to his plea agreenent. This was only evidence to
rebut the defense theory that M. Hutto was the actual killer and
it also contained other prejudicial details such as M. Kight's
plan to blame the crime on M. Hutto; M. Kight's |laughter when
asked whet her he was worried about the charges; M. Kight's
recounting of the victims begging; and M. Kight's plan to get
off by feigning insanity. The four snitches all testified that
t hey had no expectations of receiving any benefit in exchange for

their cooperation, and the State enphasi zed in closing argunent



that the informants had al ready been sentenced and coul d not be
hel ped by the State Attorney's Ofice. M. Kight's trial
attorney suspected that the informants had deals with the State
Attorney's Ofice and expected assistance in exchange for their
cooperation but he | acked any evidence with which to inpeach
t hem

These suspicions were confirnmed in 1989 when Richard El | wood
and Charlie Sins, two of the snitches who hel ped to convict M.
Kight, revealed that they had lied at the trial. They testified
that M. Kight never confessed to them that they |earned details
of the crinme fromtelevision and from M. Hutto, that they were
prepped for trial in the State Attorney's Ofice by review ng
depositions, police reports, crine scene photos, and the autopsy
report. Most significantly, they revealed that the State
Attorney's O fice promsed all four informants that they would
recei ve assistance in exchange for their help in convicting M.
Kight. M. Kight's attorneys presented docunentary evi dence
proving that after M. Kight's trial the State Attorney's Ofice
filed notions to vacate sentences on behalf of the snitches and
stipulated to notions to reduce sentences. Al of these notions
specifically refer to the witnesses' participation in M. Kight's
trial as the basis on which to grant them sentencing relief.

The hearing testinony of M. Ellwod and M. Sins is
corroborated by newy discovered evidence that was presented in
1999. William OKelly testified that M. Hutto confessed to him

when they were incarcerated together at the Duval County Jail.



M. OKelly testified that M. Hutto believed that because M.
Kight is nentally retarded he could not get the death penalty and
that M. Hutto planned to save hinself by placing full blanme for
the nmurder on M. Kight.

The circuit court agreed that the newy discovered evidence
presented by M. Kight proves that his death sentence is
unconstitutional because his codefendant, who is at the | east
equal ly cul pable to M. Kight, received a | esser sentence. M.
Hutto entered a plea bargain with the State in exchange the nanes
of witnesses (jail house snitches) who woul d corroborate his own
testinmony shifting the blane entirely to M. Kight. Evidence
di scovered since M. Kight's trial proves that the w tnesses
supplied to the State by M. Hutto were instructed by hi mabout
their testinony and that in exchange for their false testinony
they al so received | esser sentences and ot her assistance fromthe
State. M. Kight's disparate sentence is the result of the
State's decision to plea bargain wwth M. Hutto in order to
secure evidence against M. Kight. Wile the jury that sentenced
M. Kight to death was aware of M. Hutto's plea to second-degree
murder and the fact that he could not be sentenced to death, it

was m sl ed about his participation in this crine.

B. THE TRIAL RECORD.
The main evidence against M. Kight at his trial consisted
of his statenents to the police, the testinony of Herman

McGoogi n, and the testinony of four jailhouse snitches. M.

10



Kight's statements and M. MGoogin's testinony all support the
defense theory that M. Hutto had planned and commtted the crine
and that M. Kight was present but did not participate in the
murder. The only evidence indicating that M. Kight was actually
involved in the nurder cane fromthe testinony of the jail house
snitches. Al the other evidence, including the State's serol ogy
anal ysis, indicated that M. Hutto was the nore cul pable co-

def endant who had acted alone in killing Lawence Butl er.

The State introduced two statenments that M. Kight made
after his arrest for the McGoogin robbery. 1In both statenents,
M. Kight admtted his presence at M. Butler's nurder and told
the police that M. Hutto had planned and commtted the crine
al one. Detective Ross Weks testified that he had a conversation
with M. Kight:

He said | amnot afraid of the chair,
man, and | said what chair are you talking
about? And he said the electric chair
because Hutto stabbed the guy and cut his
throat and he's still got the man's watch.
He was a taxicab driver.
(R 1883). After making this statenment, M. Kight, who is
illiterate, was put in an interview roomwhere he signed a form
wai ving his rights and nade a statenent to Detective Kesinger.
At the trial, Detective Kesinger read the foll ow ng statenent
whi ch he had witten during the interview
| met this guy Hutto about two weeks
ago. | don't know his first name but his
nickname is Tiger. Hutto refers to ne as
Chuck or by my nanme Bear. On the 6th of
Decenber, 1982, | was at the Odessy C ub at
Main and Ashley Street. | got to the club
around 10:00 a.m in the norning and | stayed

11



around the club all day.

| was seeing a friend naned Donut, a
dark skinned fermale. Shortly after m dnight
Hutto arrived, we both sat at different
tables in the bar talking to different
people. Hutto had been to the bar earlier
about 4:30 p.m but he had left.

After a few mnutes of Hutto being in
the bar he canme over and started talking to
me. He said that he wanted to go out to
Heckscher Drive to visit a friend. Hutto
said he had already called a cab and he
wanted me to go wth him

Hutto said his friend woul d be honme at
about 1:00 a.m W then wal ked out si de and
wai t ed about ten mnutes and the cab finally
arrived. The color of the cab was blue and a
bl ack mal e was dri vi ng.

Hutto got into the right front
passenger's seat and | sat in the right rear
seat. Hutto then told the cab driver he
wanted to go out Heckscher Drive towards the
ferry. W then drove north on Main Street
and turned onto Heckscher Drive.

We drove for a while and Hutto directed
the driver dowmn a dirt road. W just went a
short distance on this dirt road when Hutto
put a knife to the driver's throat and told
himto stop and put the cab in park.

The driver started reaching towards his
left and Hutto stabbed himin his chest. The
driver was able to get conpletely out of the
cab and he started to run. Hutto junped out
and grabbed the driver and told himto take
off all of his clothes.

The driver then started undressing. The
driver was wearing a black | eather jacket, a
white shirt and dark trousers. The driver
was stripped down to his underwear. By this
time, I was standing out of the cab. Hutto
then renoved the man's watch and two rings.
One was a gol den weddi ng band and the other a
silver ring with one stone.

The driver didn't want to give up the

12



weddi ng band but Hutto stabbed himin the
chest again and told himto shut up. The
driver then fell onto his back. He was still
breathing. Hutto then stabbed himagain in
the chest and stonmach. Hutto then dragged

hi m back into the bushes. | went back into

t he bushes al so and saw Hutto stab the victim
again. Hutto also kicked the driver in the
side and he then cut the driver's throat on

t he side because he was still breathing.

Hutto then give ne the driver's knife he
had. W then got into the cab and Hutto
drove. He drove to AOd Trout R ver Bridge on
Main Street. The bridge had been barricaded
off so you can't go across it any nore. |
believe we were on the south part of the old
bri dge headed north. There were no barriers
and you can drive right off the end into the
river.

Hutto got two bricks and placed them on

the gas pedal. This made the engine run
fast. He then placed the gear shift in drive
and the cab started rolling. | heard the cab

maki ng scratching and crashi ng noises at the
end of the bridge. Hutto wanted to go check
and see if it was in the water but | didn't
want to so we then left, walking.

W wal ked down on Main to the C ock
Restaurant at 44th and Main Street. W then
ate breakfast and Hutto paid for it. |
talked briefly with a friend of mne who owns
and runs the bar at 8th and Wal nut Street.
Roger is a white male. Roger gave ne and
Hutto a ride to 8th and Main Street. | guess
it was about 3:45 a.m in the norning.

Me and Hutto then wal ked to a condemed
house where Hutto was staying. | believe the
house i[s] just a couple of houses north of
Sam s Liquors on the sane side of the street.
W went in the front door and into the
downstairs room Hutto put the rings into a
medi ci ne cabinet in one of the back roons.

Hutto then give nme $23 cash which he
possi bly had taken fromthe cab driver during
the robbery of the cab driver. | remenber
handling the driver's wallet. | picked it up
fromthe seat and handled it. Wile in the

13



jail | saw an article in the paper about the
murder of the cab driver. | cut this article
out and kept it.
Also the night I went with Hutto I was
dri nking heavily and al so took sonme Quaal udes
seven fourteens. The next day | was arrested
by the police. The knife they took from nme
is the one that bel onged to the cab driver.
(R 1913-16). This statenent was witten by Detective Kesinger
(R 1886). The police testified that M. Kight was cooperative
and that he led themto the jewelry taken fromthe victimand the
spot where the victims taxi had been dunped in the river (R
1887, 1916).
The State al so presented Herman McGoogi n who testified about
anot her incident in which M. Kight and M. Hutto robbed him
M. MGoogin is also a taxi driver who picked up M. Kight and
M. Hutto. After they got in the cab, M. Hutto directed him
where to drive, when to sl ow down, and when to stop (R 2134-35).
He testified that after M. Hutto ordered himto stop the car,
M. Kight put a knife to his throat and told himnot to nove (R
2123). M. MGoogin testified that M. Hutto then "asked this
guy here [M. Kight] what in the hell was he going to do" and
Hutto "placed his hand on [Kight's] hand and started pressing the
knife against ne." (R 2124, 2136). M. MGoogin felt that M.
Hutto was daring M. Kight to do sonething wwth the knife (R
2135) .
M. Kight was convicted primarily on the basis of the fal se

testinmony of the four jailhouse snitches whose names had been

provided to the State Attorney's Ofice by his co-defendant Gary
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Hutto as part of his plea agreenment. The informants al
testified that M. Kight had confessed to them at the Duval
County Jail. Al denied receiving any prom ses or expecting any
benefits in exchange for their testinony. Unlike the other
evi dence presented by the State which indicated that M. Hutto
was the primary actor and M. Kight a mnor acconplice, the
snitches all placed full culpability for the nurder on M. Kight.
Edward Hugo testified that M. Kight told him"that he would
beat the case, that |ast week | cut a taxicab driver's throat."
(R 1992). M. Hugo el aborated:
Okay. We're still tal king about the
story of Charles Kight and he had befriended
me, whatever, and he said at that point after
t hey had been with himthey took the taxicab
and brought it back sonewhere around the
Ri bault R ver, a dock behind the fish canp or
bri dge or sonething of that nature, |'m not
exactly sure.
Okay. They ran the taxicab off the end
of the bridge. GCkay. It went over the
bridge. Then they had taken sone things,
evidently it was a wallet and a ring and a
wat ch. He was tal king about there was a
struggl e over sonething, a ring that was on
his finger or watch, |I'm not exactly sure
whi ch one.
Ckay. They had taken it off and taken
it to an abandoned house sonewhere, | have no
i dea where this abandoned house is.
(R 1995). According to M. Hugo, M. Kight later said that "he
wasn't going to catch a nurder case, that there was sonebody el se
with himthat commtted this crinme and he was going to put it on
him that he wasn't going to go to jail for killing sonebody. He

was going to put it on another man." (R 1997). On cross-
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exam nation, M. Hugo admtted that he had nmet M. Hutto in drug
rehabilitation class at the Duval County Jail (R 2003). M.
Hugo testified that he had not been prom sed any assistance in
exchange for his testinony and that he did not expect any help
fromthe State Attorney's Ofice (R 2002, 2005). On redirect,
M. Hugo expl ained why he was testifying against M. Kight:
"We're tal king about a nurder, you know, a heinous crine and |
feel as though, you know, justice should be teached.” (R 2007).
Fred Mbody testified that when he asked M. Kight whether he
was worried about the nurder charge, "he smled and he | aughs and
says no, man, | amgoing to get off on insanity.” (R 2014-15).
M. Mody also testified about a conversation he overheard at the
jail between M. Kight and another cellnmate: "he said that he
stabbed a cab driver in the chest and that they robbed himand I
don't know if he said | or we, but they dragged hi m outside of
the cab into sone bushes.” (R 2015). On cross-exam nation, M.
Moody admtted that he had told M. Hutto he would hel p himon
his case (R 2019). On redirect, he explained that he offered to
help M. Hutto because "fromeverything that | had heard about
the trial | understood that Charles Kight was trying to put the
whol e thing off on Gary Hutto and that's why | nmade the offer.™
(R 2022). M. Mody testified that he had no expectation of
recei ving assistance fromthe State in exchange for his testinony
(R 2021). In fact, M. Mody clainmed that he had suffered a
detrinment as a result of his cooperation: "this trial has caused

me to lose. | would have been out a couple of nonths ago." (R
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2023).

Richard Ellwod simlarly testified that M. Kight had
stabbed M. Butler: "when he [the victin] pulled out the knife
Charl es grabbed the knife fromhimand started sticking himin
the chest.” (R 2026). M. Ellwood continued:

[He said there was a little struggle,

then he said they went out behind the cab and

they drug the man behind a bush and he said

he coul d hear the man breathing through the

hol es, he was gurgling bl ood through the

holes in his lungs and he said he went back

behi nd the bush and cut the nigger's throat.
(R 2027). M. Ellwod admtted on cross-exam nation that he
knew Fred Moody and Charlie Sins and that he had attended the
drug rehabilitation class wth Eddi e Hugo and Gary Hutto (R
2030-31). M. Ellwood denied ever talking to M. Hutto about the
case (R 2033).

The fourth informant, Charles Sins, also testified that M.
Ki ght had confessed to the killing and planned to incrimnate his
co-defendant: "He said he was in jail on a nurder case and
sayi ng that himand another guy he was in the jailhouse with him
with the nurder case and he was going to tell the people that the
guy killed this cab driver which the guy didn't kill the cab
driver." (R 2036). M. Sins el aborated:

No, the guy did not kill the cab driver.
He's saying that he was going to tell the
people that the guy killed the cab driver to
get himoff fromgetting tine in jail for it
because he wanted to get back honme to his
famly and he was going to play crazy and try
to go to the crazy house to get less tinme for
himto get back out on the street real soon
since this guy was a correctional officer at
sone place, he could tell the people that
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he's the guy that killed the dude, right, and
that the State wouldn't give himthat much
time because he used to work for the State.

(R 2036). M. Sins also testified that he later had a fight
wth M. Kight over use of the phone, and M. Kight said "nigger
Il will kill you the sanme way | killed that black cab driver." (R
2037). On cross-examnation, M. Sins admtted that M. Hutto
had of fered hi m noney and cigarettes in exchange for his
cooperation and that the State Attorney had promsed to talk to
his parole officer (R 2040). However, M. Sins insisted that
his notives for testifying were pure: "I conme here to tell the
truth about what | was told by Kight, what Kight told ne. |
didn't come here to get help." (R 2041).
In his closing statenent, Assistant State Attorney Baker
King urged the jury to rely upon the testinony of the four
snitches; he specifically vouched for their credibility by
stressing that they had nothing to gain by testifying:
Now, you al so heard testinony from four
people in the jail, four people who are now
in state prison, four people who overheard
this man, Charles Kight, tell themwhat he
had done. | was going to play it off as
insanity. | went and told the police what
happened, but | put it all on Hutto.
Ladi es and gentl enmen, consider those
statenents that they nmade, and M. Sheppard
woul d have you believe that there is a giant
conspiracy by these four individuals, but
consider any of the factors that back that
up. Was there ever shown any aninosity or
any reason to dislike M. Kight or was it
ever shown that there was any aninosity or
reason to like M. Hutto or was it ever shown

that there was any reason or benefit that
t hey m ght have received fromthe State.
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They are all under sentence. They don't
have a pending case. They are not in a
situation to cut any deal or to do anyt hing.
They are sentenced and in the state prison.
|"d submt it you |l ook, you couldn't
find one single reason for themto cone in
and testify to what they heard other than
it's the truth. Plainly and sinply, it's the
truth.
(R 2374-75). M. King later urged the jury to consider "the
credibility of M. Hugo, M. El[l]wod, M. Mody and M. Sins
who had nothing to gain by taking the wtness stand."” (R 2381).

The defense evidence focused on the theory that M. Hutto
had commtted this crime. Gary Hutto testified that he graduated
fromhigh school with a "B" average (R 2294). He had worked as
a correctional officer for the State of Florida and as a truck
driver; M. Hutto had also started his own | awn service conpany
and had run his father's construction business (R 2294-96). M.
Hutto admtted that he had pled guilty to second-degree mnurder
for M. Butler's death and that as part of his plea agreenent,

t he nanes of four snitches were turned over to the State as
W t nesses against M. Kight (R 2297).

M. Hutto denied that he had ever confessed to killing M.
Butler (R 2177). He denied that he ever told Detective Kesinger
that the only reason he conmtted the crine was that he was
"bl asted" (R 2177). He denied telling Lee Forman that he had
stolen a | eather jacket fromM. Butler after stabbing him (R
2177). He denied showi ng Ms. Forman a bl ood-stained knife and
telling her that he had used it to kill a cab driver (R 2178).
He denied telling Aifford Cutwight that he had killed M.
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Butler and was going to blane M. Kight for the crine (R 2178).

M. Hutto clainmed that he had passed out and woke up in the
back seat of a taxi (R 2180). M. Kight was at the rear of the
cab, stabbing the driver who was in the trunk (R 2181). M.
Hutto tried to stop M. Kight because the victimwas still alive
(R 2181). M. Butler ran to the bushes at the side of the road,
and M. Kight followed; M. Hutto could not see what el se
happened (R 2182). M. Hutto and M. Kight left the scene
together, and M. Kight then ran the taxi off a bridge (R 2183).
M. Hutto clainmed that he remenbered nothing for four nonths (R
2184). He admtted that he renenbered this detailed story only
after a twenty-hour nmeeting with his |Iawer during which they
basically "put the story together." (R 2299).

The defense presented three wi tnesses who directly
contradict M. Hutto's testinony that he never confessed to
killing M. Butler. First, Detective Kesinger testified that M.
Hutto made the follow ng statenment in regard to the Butler
murder: "l was so blasted I could hardly walk, that's the only
reason | done it." (R 2199). \Wen Detective Kesinger asked M.
Hutto, "You nean kill or nurder the man?", M. Hutto refused to
talk any further, telling Detective Kesinger, "After | talk to an
attorney I wll get back with you and talk to you." (R 2202).

Lee Forman testified that the day after the nurder, M.
Hutto was wearing a |l eather jacket and he told her "he had
st abbed a nigger to get it." (R 2204-05). M. Hutto al so showed

Ms. Forman a bl ood-stai ned knife and told her that he had used it
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to stab soneone (R 2205).
Cifford Cutwight also testified that M. Hutto had
confessed to him

D scussions were that he admtted to
murder. Gary thought hinself that M. Kight
did not know that the nurder was going to
happen, that when Gary Hutto called the
t axi cab conpany he had sent himon a hoax and
they went out to a designated area and,
therefore, M. Hutto had pulled a knife out
of his pocket and started stabbing the cab
driver, that M. Kight tried to stop himfrom
stabbing the cab driver and while doing so he
had got stabbed hinself and when he proceeded
to get out of the cab and run away and that
M. Hutto called him-- pardon the | anguage -
- chicken shit and a winp and then proceeded
to kill the cab driver hinmself; M. Hutto,
that is, and then had drug the cab driver
fromthe cab into the bushes there for
cutting his throat.

He took the ring, a ring, a watch and a
j acket fromthe cab driver and put it on to
keep hinself from being seen with bl ood on
himfromthe cab driver. He then took the
cab, drove down the road, found M. Kight
down the road, picked himup, told himto get
in the cab. M. Kight indicated that he got
in the back seat of the cab where he was
originally in the beginning and therefore
started comng to town and then furthernore
he had went and stated that he had took the
cab and drove it into a river of sonme sort,
and that they had wal ked into town fromthere
and went directly to a bar at which tinme he
had bragged that he killed a cab driver to a
bar maid of sone sort and then after that he
had told nme that he was trying to get M.
Ki ght by hinself so he could kill M. Kight
to keep himfromtelling on himfor killing
the cab driver.

(R 2304-05). On cross-examnation, M. Cutwight testified that
M. Hutto "boasted about how he was going to get out of going to

prison and send an innocent man to the electric chair." (R
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2312). He explained that he was testifying because "I woul dn't
want to see he or a she of any kind be lied on and sent to the
electric chair for sonething they did not do and did not
participate in doing." (R 2310).

The defense al so presented evidence that the victinms watch
and lighter were in M. Hutto's possession when he was arrested
(R 2194). In addition, the defense recalled the State's
serol ogy expert who had tested the blood found on M. Kight's and
M. Hutto's clothes. Paul Doleman testified that "[t]here's no
guestion that the blood on M. Hutto's jeans is consistent with
M. Butler's and could not be his own." (R 2219-20). M.

Dol eman repeated his previous testinony that "there is a
possibility that the blood on M. Kight's jeans was, in fact, his
own blood." (R 2220).1

M. Kight's trial attorney attenpted to present the
testinmony of Drs. Harry Krop and Carl MIler. Dr. Krop's
testinony that M. Kight has an I.Q of 69 and exhibits distinct
personality traits was relevant to the defense theory:
"Essentially based on both the intellectual testing and the
personality testing M. Kight denonstrated various personality
difficulties of being a very dependent person, a very passive
person, a person easily influenced, a person who had the need to

i npress others and woul d generally be a follower in al nost any

The State lied in its guilt phase closing statenent about
the serol ogy evidence: "M. Doleman testified that in his expert
opi nion the blood on the pants of M. Kight is consistent with
that of the victimand not consistent wwth that of M. Kight."
(R 2373).
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situation.” (R 2229-30). Dr. Krop also explained that "the

| ower a person is hinself intellectually, the less |likely that
person would be able to manipulate in such a way as to nake it
appear that it is a genuine kind of act." (R 2235-36). Dr. Krop
also testified that M. Kight |acks the sophistication necessary
to create an el aborate schene to bl ane soneone else for a crine
he had conmtted (R 2238). Dr. Carl MIller agreed with Dr. Krop
that M. Kight is "essentially passive in the manner that he
relates to the world and thus he would fall generally into the
category of follower versus leader." (R 2241). Dr. MIller also
agreed with Dr. Krop's testinmony that M. Kight is nentally
retarded (R 2244).

M. Kight's trial attorney, Bill Sheppard, explained that
the expert testinony was relevant to restore M. Kight's
credibility because the State had attacked his statenent to the
police incrimnating M. Hutto as the killer. The expert
testinmony about M. Kight's retardation proved the defense theory
that the statement was in fact true because M. Kight |acks the
intellectual capacity to fabricate a confession inplicating his
codefendant and to mani pul ate the police (R 2251-52). The
expert testinony, therefore, was relevant to prove the identity
of the actual killer (R 2251). M. Sheppard summarized: "The
primary reason that | think the Court ought to allowit is
because of the peculiar facts of this case wth regard to the
credibility of the statenent and our defense of nere presence and

who is nost likely to have been the | eader and whet her Charl es
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Ki ght was capable of being in a | eadership position which
testinmony would reflect that." (R 2252-53). The circuit court
expressed concern that the testinony would confuse rather than
enlighten the jury because there was no expert testinony
regarding M. Hutto's intellectual capacity (R 2257).
Therefore, the jury that convicted M. Kight did not know that he
is nentally retarded and functions in the | owest two percent of
t he popul ati on.

In his closing statenent, Assistant State Attorney Mark
Mahon responded to the defense evidence suggesting that Gary
Hutto was the nore cul pable party. First, he told the jury that
it is "irrelevant" whether M. Hutto actually killed M. Butler
because M. Kight could still legally be convicted of first-
degree murder (R 2364). M. Mhon then urged the jury to
convict M. Kight of first-degree nurder despite the evidence of
M. Hutto's guilt:

[Ultimately what | was saying with
regard to the law, and allows you to breathe
easier and allows you to relax is ultimately
what M. Sheppard is showi ng and what M.
Sheppard was telling you and what M.
Sheppard was trying to prove does not matter
because under the law if you find that M.

Ki ght knew what was goi ng on that night, that
they took Lawence Butler out there and knew
what he was doi ng and knew that there was a
robbery going on, you -- and you should and
you must convict him of first degree murder,
and the law is as simple as that.

M. Sheppard wants you to try M. Hutto.
Mr. Hutto is not on trial here. With regard
to his involvement it's a difficult question.
It is honestly a difficult question, and
that's why Mr. Sheppard wants you to
concentrate on that. That's the difficult
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question.

Ladi es and gentlenmen, don't |ose focus
of this. Focus on M. Kight and consi der
what M. Kight did.

(R 2380) (enphasi s added).

The State also argued that M. Kight's statenents to the
police had been fabricated (R 2371). Because the court excluded
the expert testinony about M. Kight's nental retardation, the
jury had no evidence with which to evaluate the credibility of
M. Kight's statements or the State's argunent that he was
sophi sticated enough to mani pul ate the police and incrimnate M.
Hutto. |In addition, the false testinmony that M. Kight had
confessed to this crine provided the State with a sufficient
basis to argue that M. Kight's statenment to the police was
false. M. Mhon described the snitch testinony:

[T]here is a thread of truth that runs
through all of their testinony and that is
that M. Kight was the man that did the
stabbing and that M. Kight was the man that
did the killing of M. Butler, and then M.
Kight is the man that went over to the police
and gave this statenent, and M. Kight is the
man that told them! put it all on M. Hutto.
| put it all on M. Hutto. That's what they
testified to.

(R 2377). M. Mhon then told the jury to weigh M. Kight's
credibility against that of the snitches:

See if you believe with all those
factors that this statenent is honestly the
truth, that M. Kight was telling Detective
Kesinger the truth. Read it carefully. Find
one piece of involvenment that M. Kight says
he had and see if you think that's
believable. Find one thing that M. Kight
says in here that he did and see if you think
that's believabl e.
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Use your common sense when you wei gh

that. Use you common sense when you | ook at

it. Ladies and gentlenen, | would submt

t hat once you have done that, once you | ook

at the statenent and | ook at all the factors

surrounding this nmurder, weigh the

credibility of the witnesses, the credibility

of M. Hugo, M. EI[|I]wood, M. ©Mody and M.

Sims who had nothing to gain by taking the

W t ness stand.
(R 2381). The State relied upon the jailhouse informants not
only as the sole evidence indicating that M. Kight had conmtted
the nmurder, but also to rebut any suggestion that M. Kight was
telling the truth when he said that M. Hutto was the actual
killer. At the tinme of trial, the defense had little evidence
with which to rebut this argunent.

The focus of the penalty phase was M. Kight's nental
retardation and his di sadvantaged chil dhood. Dr. Harry Krop
testified that M. Kight's 1.Q is 69 and that his intellectua
functioning places himin the bottomtwo percent of the
popul ation (R 2590-91). M. Kight functions devel opnental |y at
the level of an eight- or ten-year-old child (R 2599). Dr. Krop
also testified about M. Kight's personality: "he would be very
passi ve, he would be very dependent, he would be very easily
i nfl uenced, he could be very easily manipulated . . . he does not
have the cognitive capacity to be able to reason to think things
out, to think things ahead or to plan in any kind of conpletion
kind of way." (R 2593-94). Dr. Krop also testified that M.
Kight "definitely [does] not have the ability to be a | eader"” and
that "he would be easily influenced by another individual." (R
2599-600). M. Sheppard presented this evidence not only to
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argue that the death penalty was inappropriate for M. Kight but
al so to strengthen his argunent that M. Hutto was the real
killer:

Charles Kight is nore likely not to act
on his own. Charles Kight has a dependent
personality. Charles Kight cannot fabricate
on a sophisticated level. Charles Kight is
the type of person who will tell people that
he did things to be a nacho, to show off
because he's so socially imuature.

Now, let's consider Gary Hutto for a
moment. Gary Hutto was with Charles Kight on
the 6th of Decenber. Gary Hutto testified
that he was also with Charles Kight on the
7th of Decenber. | would submt to you as |
have subm tted before and | don't think by
your finding Charles Kight guilty that you
necessarily disagree with my argunent before.
| ask you not to disagree with it now

Gary Hutto is sophisticated, he
graduated from high school with a B average,
he becane enpl oyed by the Florida Departnent
of Corrections as a correctional officer, he
was in charge of supervising convicted fel ons
who were in the prison system Gary Hutto is
sophisticated. Gary Hutto knows what to say,
he knows what to get other people to say and
he knows how to take soneone who is
unsophi sticated and operates at a | evel of an
eight- or ten-year-old child and get them
involved and is it appropriate to kill that
chil d?

(R 2671-72).

M. Kight's nother and sister also testified about M.
Ki ght's di sadvantaged chil dhood. M. Kight's nother, Ellen
Warren, testified that her first husband, M. Kight's father,
abused her and their son (R 2550). He began abusing Charl es

when he was only two weeks ol d, and when Charles was a toddler,
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his father woul d beat himwhen he wanted nore to eat (R 2547-
48). M. Kight's father spent tinme in prison, and the children
were taken fromtheir nother and put in foster care for several
months (R 2548-49). Catherine Murillo, M. Kight's sister,
testified that their foster father also abused Charles; on nore
t han one occasi on, she saw himhold Charles' head in a toilet
bowl and flush it (R 2575).

M. Kight's father left the famly when Charles was three
years old (R 2551). Ms. Warren remarried three years |ater,
and her new husband was an al coholic who al so abused Charles (R
2557-58). Ms. Murillo testified that their stepfather would hold
Charl es upsi de down by his ankles and beat himwith a belt (R
2579). Ms. Warren also testified that by the tine Charles was
si xteen he had reached the ninth grade in school because he was
passed al ong through the system although he never |earned to read
or wite (R 2561-62). The Kight famly lived with other people
because they were always too poor to live on their own (R 2547,
2561). Their poverty was so severe that there was rarely enough
for the children to eat, and, as M. Kight's sister explained,
they had to scrounge for food or hope that the neighbors would
feed them (R 2576). In her cross-exam nation of Ms. Wrren,

Ms. Watson asked her whether her son is retarded;, Ms. Warren
admtted only that he is "slow' and stated that she is not
qualified to diagnose himas retarded (R 2567). In her closing
statenment, Ms. Watson nocked Ms. Warren's reluctance to diagnose

her son and al so suggested that despite the expert testinmony M.
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Kight is in fact only "slow' because his own nother woul d not
state that he is retarded: "Well, |adies and gentlenen, | submt
to you if there's one thing a nother knows is whether or not her
baby is retarded, for crying out loud." (R 2655).

In her closing statenent, Ms. Watson relied on the snitch
testinmony to refute the mtigating factor that M. Kight was an
acconplice whose participation was relatively mnor (R 2651).
To reject the mtigating factor that M. Kight acted under the
substantial dom nation of another, Ms. Watson relied on the
snitch testinony and M. Hutto's testinony that he was passed out
in the taxi when M. Kight started stabbing the victim (R 2652-
53). M. Watson also relied on the snitch testinony to argue
again that M. Kight fabricated his statenent to the police and
that this denonstrated his "street smarts" despite the expert
testinmony that he is nentally retarded:

Renmenber, back to the confession: Al

of the internal inconsistencies in the

confession that cover up his participation in

the crime and then he goes over to the jail

and has a laugh of it: | put that one al

over on Gary Hutto because |I'm not taking

responsibility for this thing, thinking that

the guys in the jail aren't going to rat on

him so he goes over and tells them
(R 2657). The State used M. Kight's statement to the police,
which it believed to be false, to argue that M. Kight was not
retarded but that his fabrication of an excul patory statenent
reveals his ability to manipul ate.

Thi s argunment was accepted by the circuit court and appears

t hroughout the sentencing order. The court rejected the
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mtigating factor that M. Kight's ability to appreciate the
crimnality of his conduct was substantially inpaired in part
because he nmade an excul patory statenent to the police (R 671).
The court also referred to M. Kight's "avoi dance techni ques” in
support of its rejection of this mtigator (R 672). To reject
the age mtigator, the court found that Dr. Krop's testinony that
M. Kight functioned at the level of an eight- to ten-year-old
was out wei ghed by his "shrewdness."” (R 672). The court again
relied on its belief that M. Kight's statenent to the police was
fabricated to reject the mtigating circunstance that he acted
under extrene duress or substantial dom nation of another; the
court noted that "[t] he defendant was capable of and did
fabricate and relate with credibility an intentional lie to

m sl ead the police.” (R 671). |If the State had not presented
the false testinony of the jail house informants, there would have
been no evidence to suggest that M. Kight's excul patory
statenent was anything but the truth and the court would have
found the presence of the nental health mtigating factors that

were proven by M. Kight's nental retardation

C. THE 1989 EVIDENTIARY HEARING.

At the 1989 evidentiary hearing, Richard El Il wod and Charl es
Sins admtted that they lied at M. Kight's trial. Both
testified that M. Kight had never confessed to them that they
were prom sed assistance fromthe State Attorney's Ofice, and

that the State Attorney knew that their testinony incrimnating
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M. Kight was false. Their testinony al so i npugned the veracity
of the other jailhouse informants.

M. Ellwod testified that he lied at M. Kight's trial when
he testified that M. Kight had confessed to him M. ElIlwood
explained that M. Hutto told himabout the case and told him
that M. Kight was going to testify for the State against him
M. Ellwod agreed to help M. Hutto and deci ded he "was going to
try to get [Kight] to admt to killing the guy." (R 172). M.

Ki ght woul d not talk to El Il wod about the case, but he "didn't
have to get Kight to talk, it was every day in the newspapers and
it was common tal k about the case.” (R 173). M. El Il wood
expl ai ned that M. Kight "would never el aborate anythi ng about
who actually did anything. | did everything | could to get as
much as | could fromhimand I couldn't get a whole |ot from him
Real |y, he wasn't conprehendi ng any conversation that we had."
(T. 176). Because M. Kight would not tal k about the facts of
the crime, M. Ellwod got the details of the case from

tel evi sion and newspaper reports, and M. Hutto "filled in a | ot
of blanks" (R 176, 179).

M. Ellwod also told Assistant State Attorney Baker King
that he had organi zed the snitches who provided fal se information
incrimnating M. Kight; he explained: "This wasn't sonething
that | put together overnight. These are people that | had
brought together over a long period of tinme. | was in contact
with them | went through the drug programw th them

Every one of them had Bob Link's card to call and | knew t hat
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they could call his office.” (T. 188-89). M. Ellwod expl ai ned
that he, Fred Mboody, and Eddi e Hugo agreed that "Ki ght was goi ng
to get it and we were going to do everything we could to bl ow
it." (T. 184). M. Ellwod later net Charlie Sins at Baker
Correctional and | earned that he had had a fight wwth M. Kight
at the Duval County Jail; he then recruited M. Sins and gave him
M. Hutto's |lawer's phone nunber (T. 192-93). M. El Iwod
testified that he gave the information to Fred Mody, Eddi e Hugo,
and Charlies Sinms and that M. Kight had not spoken to them (T.
189-92). He explained that he was the only source of
i nformation:
And it wasn't nobody really talked to
Kight. They didn't want to talk to him He
was an idiot, why talk to hin? So the only
person that really talked to himwas nme and
|'"d cone back and they'd say what did he say
and 1'd tell them but they didn't have what
Kight told ne, they didn't have not hing.
Only thing they had is what you built.
(T. 191).
M. Ellwod told the State Attorney's Ofice that the
testi nony was fal se:
He [Baker King] told ne he didn't care.
Wll | told himl said you know I'm1ying.
He said he didn't care, he didn't care what |
had to say, he only cared about what was in
t he depositions, and what was in the
st at ement s.
(T. 187). M. Ellwod also told the State Attorney's O fice that
the other snitches were lying and that he was the source of their
information: "I told Denise Watson, | told Baker King, | told

Mar k Mahon, | told just about everybody that was invol ved.
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The said they didn't care, all they wanted was what was in our
depositions.” (T. 190-91). M. Ellwod testified that the State
Attorneys did not care whether the testinony was true and that
they threatened perjury charges if the informants did not
cooper at e:
Well, they said it really doesn't matter

because they are going to testify anyway,

it's kind of hard, you know, after we got

into the State Attorney's Ofice, it's kind

of hard to not to testify. W were going to

get perjury charges or we were going to get a

deal .
(T. 195-96).

M. Ellwod also testified that the jail house informants
were brought to the State Attorney's Ofice together before the
trial to reviewtheir testinony. They reviewed depositions,
police reports, the nedical examner's report, and crinme scene
and autopsy photos (T. 203, 205, 209-11). M. Ellwood expl ai ned
why the State Attorneys showed them pictures of the victim "For
poi nting out the grossness of the scene. | guess because it's
how t hey wanted us to conme across to the jury. . . . | know
when | got on that stand by that point |I had al ready convinced
mysel f that | was doing what | was supposed to be doi ng because |
had prepared nmyself for the last tw days for this." (T. 210).
M. Ellwod al so explained that the snitches were given specia
treatnent at the jail during the tine they were cooperating with
the State Attorney's Ofice; they were given cigarettes, provided

access to a phone, and permtted to nove outside the cell wthout

handcuffs (T. 204-05).
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During neetings at the State Attorney's O fice, the snitches
talked to the State Attorneys about what they expected in
exchange for their cooperation:

A | had been raising themall day
because | wasn't certain that | was going to
get what | wanted out of it.

Q And what did you want out of it?

A | wanted a reduction in ny
sent ence.

Q And why weren't you certain?

A Because they weren't wlling to
cone right out and say exactly a set nunber
of years that they were going to get taken
off of my tine.

Q Did any of the other inmates raise
such obj ections?

A Well, | don't know if you call them
objections. W kept discussing it, you know,
exactly what each one of us expected.
(T. 212). M. Elwod wanted his deal in witing, but the State
At torneys expl ai ned why that was not possible:
Deni se Watson said it wasn't appropriate at
that time to get anything like that in
witing because at that point she said that
t he defense coul d ask nme whether or not any
deals were nmade and |1'd have to say yes. She
said if we can verbally state it and then get
it later after the trial then you can go
ahead and say no.
(T. 198). Al of the snitches had been told to testify at the
trial that no deals had been nade (T. 201, 214-15).
Al t hough M. Ellwod denied at M. Kight's trial that he had
any expectation of receiving a benefit in exchange for his

testinony, he revealed at the evidentiary hearing that he was
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told that he "would definitely be able to get retention of
jurisdiction dropped on [his] case.” (T. 196). He expl ai ned:
A Yes, they questioned ne over and
over, am|l going to get up there and do what
| " m supposed to do or get up and try to bl ow
the story.
Q What did you tell thenf

A | told themit depends on what
you're going to give ne.

Q And did they respond in any way to
t hat ?

A Well, they told nme 1'd get rid of
retention of jurisdiction, and the sentence
woul d be reduced.
(T. 202). M. Elwod was al so present when the other snitches
di scussed their deals with the State Attorneys. M. Hugo was
told that "if he cooperates that he will not go back to prison,
that he will go to work rel ease center and that's exactly where
he went." (T. 200). M. Mody was told "that he would go back to
t he judge and get the escape tinme renoved fromhim" (T. 200).
M. Sims was told that he would be released early (T. 212-13).
M. Ellwod |ater net M. Hutto at Lake Butler Reception
Center in 1985 and discovered the truth. Before that neeting,
M. Ellwod "didn't know exactly what had happened, who did the
stabbing." (T. 174). M. Ellwood testified that M. Hutto
confessed that he had done the stabbing and that "Kight was going
to burn for sonething he didn't do." (T. 174). M. El Il wood
expl ai ned:
Did Charles Kight ever admt to you
that he killed the cab driver?
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A No, he didn't.
Q Did you lie at the trial?
A Yes, | did.

Q Did you lie wth the understandi ng
of the State of Florida realizing that you
were |ying?

A Yes, | did.

Q And did you expect to receive a
reward in exchange for your testinony?

A | wouldn't have done it without it.
(T. 224-25).

Charles Sinms also testified at the hearing that M. Kight
had never talked to himabout the case; he explained that "Kight
was -- he was never -- he wasn't ever say nothing to nobody. He
woul dn't bot her nobody." (T. 282). Contrary to his trial
testinmony, M. Sins admtted that he got all the details of the
case fromM. Hutto (T. 277-79, 282). M. Sins also testified
that M. Hutto had confessed to stabbing the victim (T. 278-79).
After M. Hutto heard about the fight M. Sins had with M. Kight
at the jail, he attenpted to recruit M. Sins to testify against
M. Kight:

Well, Hutto -- Hutto told ne if | was to

tell his P.D. that Charles Kight was the one

that said -- told ne that he the one killed

the cab driver that he would get his people

to send ne sone noney in ny account, but |

told himl couldn't do that.

(T. 281).
M. Sins changed his m nd about hel ping M. Hutto when he

talked to the State Attorneys who were prosecuting M. Kight:
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Q Did either M. Mahon or Ms. WAtson
of fer you anything in exchange for your
telling them about --
A Well, this is the way they put it.
They say they couldn't really offer us
nothing right at the nonent till the case was
over with but they was -- they will nake sure
that we will get what we ask for after the
case was over wth.
(T. 284). Contrary to his trial testinony, M. Sins admtted at
the hearing that Ms. Watson nade specific promses to help himif
he cooperated by testifying against M. Kight:
Q Were you ever told that you would
get any assistance fromthe state in exchange
for your testinony?
A Yes. Denise Watson told ne that
she would give ne -- she would go to the
judge and get ne tine served for the five
years | had.
(T. 285-86). M. Sins also heard the prom ses that were nmade by
the State Attorneys to the other w tnesses who provi ded testinony
against M. Kight. He explained that "Denise [Watson] and Mark
[ Mahon] said well after the case was over with that they woul d
make sure that they get -- everybody woul d get what they wanted."
(T. 286). M. Mody responded that "he would do anything, he
woul d say anything to get out, to get out of jail." (T. 286-87).
M. Sins testified that M. Mody and M. Hugo were told that
they would be rel eased after the trial, and M. El|lwod was told
that his sentence woul d be reduced (T. 292).
M. Sins and the other snitches were instructed to testify
that no prom ses had been nade:

Q Did you ever hear any -- well, let
me just ask you, M. Sinms, nobody ever --
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what was it that they said about that? D d
anybody tell you if anybody asked you about
t hat what you shoul d say about that?

A She said if anybody asked us to
tell us no.

Q Tell them no neani ng what ?

A Meani ng that she didn't say she was
going to help us, to say no because it would
get her in trouble.

(T. 286; see also T. 297-98).

M. Sinms explained that he was prepared to testify at the
State Attorney's Ofice wwth the other snitches and that they
were told to study depositions, police reports, and pictures of
the victim (T. 289-90). He revealed the State Attorneys'
strategy in show ng graphic pictures of the victim "They said
this is what Charles Kight did to an innocent man that had
children and a wife and they was wanting to get Charles Kight the
electric chair for it." (T. 290). M. Sins' testinony was
i nfluenced by what the State Attorneys told himabout the case
and by their instructions to say that all of his information cane
fromM. Kight (T. 290-91).

M. Sinms knew fromhis conversations with M. Hutto that his
testinony against M. Kight was fal se because "[h]e did nore to
the man than Charles Kight did." (T. 297). M. Sins knew this
"because [of] the way Hutto was telling ne how the acci dent
happened." (T. 297). M. Sins testified that the State Attorneys
knew his testinony about M. Kight's confession was false. He
expl ai ned:

Q Did you ever tell any of the
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prosecutors that -- the details of what you
had heard about what happened canme from
Hutto?

A Yes, | did. | told Denise Wtson
what Hutto had told ne about that he was
doi ng the stabbing, also. She said she
didn't want ne to bring that up in the trial

Q And did she ever tell you why or
did M. Mhon ever tell you why?

A No, but the reason she didn't want
me to bring it up she just wanted to put
Charl es Kight on death row

Q Were you ever told the testify as
if you heard everything from Charles Kight?

A Yes.
(T. 290). M. Sins knew that the State was seeking the death
penal ty against M. Kight based on conversations at the State
Attorney's Ofice: "well, both of them[Watson and Mahon] was
saying that they would like for -- to win the case because it
will be the first case they ever won of a white man killing a
bl ack man. They wanted to nake sure that Charles Kight get the
electric chair." (T. 288).

M. Ellwod and M. Sins also testified about Victor Bostic,
anot her inmate who was initially involved in the prosecution of
M. Kight. M. Ellwod testified that M. Bostic was transferred
back to Jacksonville and kept in the cell wth Hugo, Mbody,

El | wod and Sinms (T. 183). He also renenbered that M. Bostic
was at the State Attorney's Ofice when the w tnesses were
readi ng depositions and police reports to prepare for the trial
(T. 203). M. Sins testified that M. Bostic was at the State
Attorney's Ofice the first time the informants were gathered to
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prepare for the trial (T. 284). However, M. Sins testified that
M. Bostic had a fight wth someone, and the State Attorneys
deci ded not to use himas a w tness:
Q In response to whatever it was M.
Bostic said did you hear what the prosecutor
said to hinP

A Said we are going to get himaway
from here.

(T. 285).

M. Bostic also testified at the evidentiary hearing about
his involvenent. He explained that M. Hugo had tal ked to him
about becom ng involved in M. Kight's case: "General subject
matter at that particular tinme that we was going to get together
make up this fictitious story about Charles Kight for what little
Ki ght had told himand we was going to try to get free like
that." (T. 449). M. Bostic admtted that M. Kight had never
tal ked to hi mabout the case (T. 450). However, he wote a
letter to the State Attorney's Ofice claimng that he "net
Charles Kight and he told nme exactly how they kill the cab
driver." (Defense Exhibit 19). 1In the letter, M. Bostic states:
"I amwlling to testified for imunity fromjustice.” (ld.).

M. Bostic admtted that he had no information from M. Kight and
that he only knew what M. Hugo had told him he also testified
that Hugo had told himhe could get out if he provided evidence
agai nst M. Kight (T. 454-55).

After witing the letter, M. Bostic net with M. King:

A Asked ne what | knew about the case
and | told himwhat ne and Hugo had put
t oget her.
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Q Ckay. D d you -- did he ask you if
you would be willing to testify against M.
Ki ght ?
A Yes, sir.
Q VWhat did you tell hin
A | told himat that time, yes, sir.
(T. 457). However, when M. Bostic was |ater brought to the
State Attorney's Ofice with the other snitches, he decided not
to cooperate:
Q Al right. Wen you were in the
roomwith the five or the four other
i ndi viduals, M. Mody, M. Hugo, M.
El  wod, and M. Sinms, was there any
di scussi on goi ng on about the Kight case?
A Yes, sir.

Q Ckay. Cearly you were all there
for the same reason?

A Yes, sir.
Did you at that tine provide any
further information to the State Attorney's
Ofice.
A No, sir, none what soever.
Q Way did you not do that?
A Because | felt like it wasn't
right, sir, when | found out what really
comng dowmn to | felt like it wasn't right so
| decided to back up
(T. 460). M. Bostic knew that he and M. Hugo had nmade up their
story, and he heard M. Ellwood say that his story had al so been
fabricated (T. 463).
Wil e he was involved in the case, M. Bostic heard the

ot her snitches discuss the benefits they expected in exchange for
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their testinony. He testified that "Hugo said they were going to
send himto cook school . . . [Db]ecause he was going to testify
against Kight." (T. 461). He also heard M. Ellwood discuss a
deal: "[He] had nmade a statenent to all of us in the roomthat
the state was going to get himsone type of deal." (T. 462). M.
Moody al so expected help fromthe State in exchange for his
testinony: "He nmade a statenent about he was supposed to get
out." (T. 462).

Counsel for M. Kight also offered docunentary evidence
proving that the State had assisted the wi tnesses who testified
against M. Kight. On July 6, 1983, M. Hugo's notion for
reduction of sentence was deni ed because the court found "no
| egal cause or reason . . . which would entitle [him to a
reduction.” (Def. Exh. 3). After his participation in M.
Kight's trial, M. Hugo, with the assistance of the State
Attorney's Ofice, got the relief that had previously been
denied. On March 20, 1984, M. Hugo wote a letter to Assistant
State Attorney Baker King stating: "l have also given you ny
peposition [sic] and it is ny hope that you will help ne with ny
situation as we have discussed."” (Def. Exh. 2). Then, on
February 7, 1985, M. King filed a Mdtion to Vacate on behal f of
M. Hugo stating that "he rendered inval uabl e assistance in the
case of State of Florida vs CHARLES KIGHT, a first degree nurder
case, which resulted in part upon his testinony in a conviction
and the inposition of the death penalty." (Def. Exh. 35). The

notion also states that M. Hugo "was very hel pful in notivating
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several other inmates to whom Ki ght had admtted his conplicity
in the case to cooperate and give testinony. This testinony
added significantly to the case and hel ped secure a conviction."
(1d.).

The Duval County State Attorney's Ofice also filed a Mdtion
to Vacate on behalf of Charlie Sins after he hel ped the State
convict M. Kight. On Septenber 7, 1984, Assistant State
Attorney Deni se Watson requested that the bal ance of M. Sins'
sentence be suspended based on his testinony against M. Kight:

In May of this year, Charlie Sins
testified for the State in a first degree
murder case as a wtness to statenments made
by the defendant in that case.
The case resulted in a verdict of guilty
and a sentence of death being inposed on the
def endant .
(Def. Exh. 11). This notion was granted on the sanme day that Ms.
Watson filed it (Def. Exh. 12). Prior to his involvenent in M.
Kight's case, M. Sins sought a mtigated sentence but was denied
(Def. Exh. 10).

M. Ellwod also benefitted fromhis participation in M.
Kight's case. On Cctober 25, 1982, the State filed a Notice to
Seek Enhanced Penalty against M. Ellwod (Def. Exh. 6), and on
January 25, 1983, the State filed its Notice of Wllianms' Rule
Evi dence listing sixty-one (61) burglaries that had been
commtted by M. Ellwood (Def. Exh. 17). Docunents fromthe
Fl orida Parol e and Probation Comm ssion reveal that M. El|lwood' s
sentence was reduced by sixty (60) nonths due to Ms. Watson's

actions on his behalf (Def. Exh. 25). |In addition, after M.
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Kight's trial, M. Ellwod' s attorney filed two Motions to Reduce
Sentence based on M. Ellwod's testinony at M. Kight's trial
which "was instrunental in a conviction of the Defendant Kite
[sic] in that trial, and subsequent death penalty that was

i nposed."” (Def. Exh. 13 and 14). The order granting M.

El l wood' s notions states that the notion was "agreed to and
requested by" the State Attorney's Ofice and refers specifically
to Deni se Watson (Def. Exh. 7).

M. Mody simlarly benefitted fromhis testinony agai nst
M. Kight. |In January 1984, the court denied M. Mody's notion
to mtigate his sentence (Def. Exh. 9). However, after M.
Kight's trial, Ms. Watson stipulated to both the court's
jurisdiction and to the grounds stated in a Mdtion to Vacate on
behal f of M. Mwody. The notion states that "[t] he defendant co-
operated in the first degree nmurder prosecution of Kight by
giving both pre-trial and trial testinmony. . . . The defendant's
participation in the prosecution of Kight ended with Kight's
conviction on June 4, 1984." (Def. Exh. 30).

The State presented the testinony of Eddie Hugo. He
testified that M. Kight confessed to himand said that he was
going to blanme his co-defendant (T. 510, 512). M. Hugo admtted
t hat he knows not hi ng about M. Hutto's involvenent in the
murder: "l don't knowif the other man helped him | don't know
not hi ng about that." (T. 514). M. Hugo admtted that he and M.
El | wood di scussed M. Kight's case, but he denied that they

fabricated a story together (T. 517). M. Hugo al so denied

44



talking to M. Bostic about getting assistance in exchange for
testinmony against M. Kight (T. 518).

M. Hugo denied that he was offered or prom sed anything in
exchange for his testinony against M. Kight (T. 514). He
admtted that he tal ked to Baker King, who was a famly friend,
about getting into drug rehabilitation (T. 514-15). M. Hugo
identified a letter witten froma Departnment of Corrections
psychol ogist to M. King informng himthat M. Hugo could not
get into a drug programunless his sentences were changed from
consecutive to concurrent (T. 535-36). M. Hugo also wote to
M. King requesting assistance with his sentences based on their
previ ous conversation that M. King would help him (T. 536). M.
Hugo cl ained that he had no idea that M. King filed a notion to
vacate sentence on his behalf (T. 538).

Ms. Watson, M. Mahon, and M. King were gquestioned about
the State Attorney's Ofice's policy regarding filing notions on
behal f of crimnal defendants. M. Watson testified that she had
no specific recollection of it, but she was "sure it happened al
the tinme." (T. 594). She testified that her office's policy is
to "treat people fairly" and "do the right thing." (T. 594). M.
Mahon testified that he never filed a notion on behalf of a
crim nal defendant and knew of no other prosecutor who had done

so (T. 413).2 In contrast, M. King testified that he filed

2Two experienced crimnal defense attorneys from Duva
County testified that they had never seen a notion to reduce
sentence filed by the State Attorney's O fice on behalf of a
crim nal defendant in any case other than M. Kight's (T. 78,
621) .
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noti ons on behalf of defendants "all the tinme." (T. 334). In
regard to the notion he filed on behalf of M. Hugo, M. King
assuned that the information it contai ned about M. Hugo's
assistance to the State in M. Kight's trial cane from M. WAtson
or M. Mahon (T. 333-34).

Ms. Wat son renmenbered not hing about the notion she filed on
behal f of Charlie Sins (T. 563-64). She admtted that she
stipulated to a notion filed on behalf of M. Myody after M.
Kight's trial but before his sentencing (T. 568). M. Watson had
no nmenory of disclosing this notion to M. Kight's attorney
(lId.). Inregard to M. Ellwod, M. Watson testified that she
was aware of his extensive crimnal history (T. 566). M. Watson
remenbered getting a phone call fromM. Ellwod after M.
Kight's trial in which he threatened to expose the fal se
testinmony that was presented (T. 580-81). M. Watson admtted
t hat subsequent to the phone call, she stipulated to notions
filed on his behalf (T. 578). Raynond David, M. Ellwod' s
attorney at the time, testified that Ms. Watson agreed to the
notions he filed on behalf of M. Ellwod because he had assi sted
the State in M. Kight's case (T. 263-64, 270).

Bill Sheppard, M. Kight's trial attorney, testified that
the jail house snitches were the "nost serious evidence agai nst
M. Kight." (T. 44). M. Sheppard explained the effect of the
snitch testinony at M. Kight's trial:

[I]t was detrinmental because the theory
of the State's case was that Charles Kight
had originally lied in a statenent, post-
arrest statenent, which he gave to | aw
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enforcement which in effect put himpresent

at the scene of the crinme and pointed the

finger at the codefendant and in effect what

the State was able to do with these informant

W tnesses is say that Kight was a |iar when

he made an excul patory statenent and it al

conputed in the evaluation strategy of the

case, how | tried the case.
(T. 56). The snitch testinony also had a devastating effect on
the penalty phase of M. Kight's trial; M. Sheppard expl ai ned:

| think explicit in the sentencing order

it was always ny position and still ny belief

and ny heart of hearts that M. Kight is very

retarded and in the sentencing order the

trial court found that there would not be any

mtigation for retardation due to M. Kight's

mani pul ati on through the original false

statenent to |law enforcenent as it was

evi denced by his quote confession, end quote

to the jail house informers.
(T. 59). M. Sheppard explained that "Exhibit No. 1 in this case
was M. Kight's excul patory statenent so the theory of the trial
by the State was that he was a liar, and the best evidence of
that fromthe State's view point and in my opinion was the
testimony of these four individuals so | guess the sum and
substance was M. Kight along with nme lost credibility with the
jury.” (T. 59).

M. Sheppard testified that it was "critical" to M. Kight's
defense to i npeach the snitches' credibility (T. 58). To that
end, he filed a pretrial notion requesting any information about
deal s made between the State and the informants and aggressively
pursued this issue during depositions (T. 43, 48). WM. Sheppard
only received crimnal histories; the State and the snitches

adamantly deni ed that any deals had been made (T. 44-47).
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Al t hough he was suspicious of the informants' testinony that they
had no deals with the State, he had no evidence with which to
i npeach their credibility (T. 98).

At the hearing, M. Sheppard exam ned the letters witten to
the State Attorney's Ofice by the snitches, the notions filed by
Ms. Watson and M. King on behalf of the snitches, and notions to
which the State Attorney's Ofice stipulated (T. 67, 73, 76, 121,
141). M. Sheppard testified that these docunents confirnmed his
suspicions that the informants lied at M. Kight's trial when
they testified that they had no expectations of a benefit in
exchange for their testinony (T. 98). M. Sheppard testified
that he woul d have used this evidence to show that the snitches
had an interest in testifying, thereby inpeaching their
credibility (T. 71, 74, 79, 85, 109, 124, 137, 144). M.
Sheppard expl ai ned how this information woul d al so have supported
his defense of M. Kight:

Well, if nothing else, it would have
negated that these people didn't have
feelings and they were here for neither to
testify for the benefit of society which
woul d have been nice to elimnate that
inpression to the jury and nore inportantly,
it would have given ne sonething to get on ny
band stand and argue that M. Hugo and on
down the line were conspiring agai nst Charles
Kight in order to get self benefit
concessions on their disposition of crimnal
cases that had been di sposed of against them

(T. 81-82).

The circuit court denied relief, finding that the informants
"were not given any inducenents for their testinony prior to [ M.
Kight's] trial." The court did not consider the docunentary
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evi dence that corroborated the testinony of M. Ellwbod and M.
Sins regarding prom ses made to the four snitches before M.
Kight's trial. On appeal, this Court recogni zed that the

evi dence was "conflicting," but held that it was within the
circuit court's discretionto find the State's w tnesses nore

credible than M. Kight's. 574 So. 2d at 1073.

D. THE 1999 EVIDENTIARY HEARING.

The focus of the 1999 evidentiary hearing was the newy
di scovered wtness, Wlliam OKelly. 1n 1983 and 1984, M.
O Kelly was being held in the Duval County Jail on first-degree
mur der charges; he was cellmates with Gary Hutto (PC-R 536).
M. Hutto told M. O Kelly that he had been arrested on first-
degree nurder charges (PCGR 538). M. Hutto provided the
follow ng details about the crine:

A He said that they were -- said
that, you know, that he was a codefendant,

they were in for killing a taxicab driver.

Q And did he tell you what part he
took in that crinme?

A Yes.

Q Coul d you tell the judge what he
sai d?

A He said that he stabbed a taxicab
driver, a black taxicab driver.

Q Now, what did he tell you about M.
Ki ght's invol venment ?

A He said that Charles Kight was his
codefendant, that he's basically kind of -- |
don't know if he said retarded or slow or
stupid, whatever, and that -- that he didn't
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t hi nk sonebody of, you know, nentality |ike
that could get a death penalty.

Did he tell you if M. Kight
st abbed the cab driver?

A Did he tell nme that Charles Kight
stabbed the cab driver? No.

Q Did he say that anyone besi des
hi nrsel f had stabbed the cab driver?

A No.
(PC-R 538-39).
M. OKelly testified that M. Hutto told himthat he
personal |y stabbed the victim (PCR 553). Regarding M. Kight's
involvenent in the crime, M. OKelly testified:

A Did he tell nme Charles Kight

definitely did not stab the cab driver?

t hink what he told ne was that -- led nme to
believe that he was responsible for the
killing, you know. | don't know -- it's you
know, it's all these pronouns; we, they,
whoever. | -- he led nme to believe that he
was responsible for the death of a bl ack
taxi cab driver.

Q When you say responsible, do you
mean he was the one who stabbed hinf?

A Took his life.
(PCGR 553-54). M. OKelly also testified about M. Hutto's
plan to inplicate M. Kight for the nurder:
Vell, he believed that, that, you know,
like a retarded person couldn't get the death
-- you know, couldn't get the death penalty,
it's against the law to execute sonebody
who' s inconpetent and that he coul d probably
save his own hide by putting everything onto
Charl es Kight.
(PCGR 555-56). M. OKelly identified an affidavit that he had
signed in Septenber 1996 and verified that its contents are true
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(PC-R 544-45). M. OKelly had previously recanted this
affidavit in a taped interview wth representatives of the Duval
County State Attorney's Ofice (PCR 358-61).

M. OKelly also testified about an incident that occurred
in Cctober 1998. M. OKelly was arrested outside his hone in
Chi cago while he was | oading his possessions onto a truck to nove
out of the state (PC-R 545-46). At the police station, he was
handcuffed to a rail on the wall of an interview room (PC R
546). M. OKelly was told by a Chicago detective that he had
been arrested on a warrant in Colorado for assault on |aw
enforcement officers; M. OKelly testified that he knew this was
not true and that his only arrest in Col orado had been for
m sdeneanor crimnal mschief (PGR 547). M. OKelly was then
told there were people fromFlorida who wanted to talk to him
the detective nade the followi ng promse: "you help them and
"Il see what | can do to help you." (PC-R 547). Assistant
State Attorney Laura Starrett and her investigator Barry
Abramowit z entered the roomw th two Chicago police officers to
interview M. OKelly (PCGCR 547). M. OKelly testified that he
recogni zed Ms. Starrett and M. Abranowi tz because he saw t hem
with the Chicago police officers who arrested himat his hone
(PC-R 547-48).

M. OKelly was frightened because his initial thought was
that he was "[g]oing back to Florida . . . for nmy old case .
to go do nore tinme for the State of Florida." (PC-R 548). Wen

M. OKelly realized that Ms. Starrett was not there to talk
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about his case but about M. Kight's, his main concern was

getting out of the jail:

In my mnd at that time | had -- | was
just arrested, ny apartnent's standi ng open,
my storage | ocker is standing open, | have

property all over the ground out there where
anybody coul d hel p thensel ves to anythi ng
they wanted, and ny concern was getting out
of here, getting out of this room going
back, getting ny property and being on ny
way. That's what was on mnmy m nd.
(PCG-R 549). During his taped interview while he was handcuffed
tothe wall, M. OKelly told Ms. Starrett and M. Abranmowi tz
what he believed would get himout of jail; he denied making the
statenents in his affidavit regarding M. Hutto's confession to
the nurder and plan to blame M. Kight (PCR 358-61). M.
O Kelly admtted that his signature was on the affidavit but
deni ed that he was ever put under oath and clained to have no
menory of signing the affidavit (PCR 361).
At the evidentiary hearing, M. OKelly admtted that he did
not tell Ms. Starrett the truth about M. Kight's case:
Q Now, when Ms. Starrett was asking

you those questions in the jail in Chicago
did you answer truthfully?

A No.

Q And why didn't you answer
truthfully?

A Because fromthat day in Chicago |
felt -- you know, | just wanted to be |eft

al one. Just wanted to be left alone. Tel

peopl e what they want to hear and naybe by

sone act of God one day I'll be left alone.
(PC-R 550). On cross-examnation, M. OKelly repeated that he
did not tell the truth about M. Kight's case when he was
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questioned in Chicago; he told Ms. Starrett, "I lied to you. |
apol ogi ze for lying to you but I did." (PCGR 568). M. OKelly
repeatedly explained that he said what he thought Ms. Starrett
wanted to hear on the assunption that this would get himout of
jail (PCGR 571-73).

Barry Abranowitz® was called as a witness for the State to

testify about M. OKelly's arrest in Chicago. M. Abranowtz
testified that he interviewed M. OKelly in a holding cell in
t he Chicago police departnment; M. O Kelly was handcuffed to a
bar that was secured to the wall (PCR 620). M. Abranmowtz
testified that no prom ses or threats were nade to M. O Kelly
(PCGR 621). On cross-examnation, M. Abranowitz admtted that
he did not know what the Chicago authorities had said to M.
O Kelly before he and Ms. Starrett entered the holding cell; M.
Abranowitz could not refute M. O Kelly's testinony that he was
prom sed help on the Colorado warrant in exchange for his
cooperation with Ms. Starrett and M. Abramowitz (PC-R 623).4

M. Abramowitz also testified that M. O Kelly had been

arrested in Chicago at the initiative of the Duval County State

M. Abranowitz's nanme appears as "Bromowi ch” in the hearing
transcri pt.

“While M. Abranowitz denied that any prom ses had been nade
to M. OKelly, Ms. Starrett reveal ed during the hearing on M.
Kight's pre-hearing notions that M. O Kelly had called her from
Col orado because he believed that she had requested that Col orado
authorities hold himon an ankle bracelet while he was out on
bond (PC-R 510). M. Starrett indicated that she wote a letter
to Col orado authorities indicating that she did not want M.
O Kelly held on an ankle bracelet (1d.). Regardless of M.
Abranowitz's testinmony, M. OKelly clearly believed that the
State Attorney's O fice had sone control over him
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Attorney's O fice which had contacted Chicago authorities and
requested that an NCI C search be done to uncover any outstandi ng
warrants (PCR 627). M. Abranowitz admtted that he had never
before travell ed outside of Florida to assist in the arrest of a
witness in a Florida case (PCR 625). In this instance, M.
Abranowitz went with the Chicago authorities when they arrested
M. OKelly; he explained that he "wanted to be there fromthe
begi nning" and he wanted M. O Kelly to know that M. Abranow tz
was there with the Chicago police (PGR 625).
M. Kight also presented the testinony of his trial attorney
Bill Sheppard who testified about the effect of the newy
di scovered evidence on M. Kight's trial. M. Sheppard testified
that his trial strategy was to prove that M. Hutto was the
actual killer: "M theory of M. Kight's case was that the
codefendant, Gary Hutto, was the actual killer, that Charles
Kight was a follower and did not commt the crinme, that Hutto
commtted the crinme." (PCGR 585). 1In addition to the evidence
of M. Hutto's guilt, M. Sheppard explained that he tried to
show the jury the differences between M. Hutto and M. Kight in
order to support his argunent that M. Hutto had commtted this
crime:
| also tried to prove that Gary Hutto

was a pretty sophisticated individual having

graduated from hi gh school w th honors,

havi ng worked with his father's construction

conpany and i ndeed running that construction

conpany, that he had previously been a

correctional officer with the Florida

Departnent of Corrections and that he was far

superior to Charles Kight intellectually and

devel opnmental |y and that he was the kind of
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person who coul d mani pul ate sonmeone who was
retarded, such as Charles Kight, and that
Gary Hutto was a unique individual. He
remenbered fromnenory his driver's |icense
nunber. He renmenbered from nenory the case
nunber of his divorce file. He was very
sophi sti cat ed.

| also tried to prove he was guilty
because he was an out and out liar. He
testified that he didn't remenber a thing
about this crine, although he had nade a
statenent to Detective Kesinger to the effect
that he only did it because he was bl ast ed.
He testified that he hadn't a nmenory of what
happened for, | want to say two or three or
four nmonths, and of going over and over the
events with his awer all of a sudden he has
this very detailed nenory of this event.

He also testified that he had snoked a
pound of marijuana the day of the offense,
that he had had 38 drinks, that he had eaten
three hits of LSD and taken sone Seconal s,
and | found that to be just absolutely a lie
and so what | was trying to denonstrate was
t hat you have an individual that the evidence
showed had a devel opnental age, operated at
the age of eight to ten years; who was -- had
an 1 Q of about 69 | believe and was retarded;
who was bei ng mani pul ated by this very
sophi sticated individual who had vast
experience with the crimnal justice system
and he was an incredible liar. That was ny
t heory of defense.

(PC-R 587-88).

M. Sheppard also testified about the information provided
by M. OKelly regarding M. Hutto's statenents. He explained
how this testinony woul d have assisted his defense of M. Kight:

| woul d have call ed himw thout
hesitation. | think Cutwight, who was the
individual that | did call, had a simlar
type of testinony and it woul d have been
corroborative of Cutright as well as Cutright
woul d have been corroborative of OKelly and
it would have been ny theory of defense so
there woul d be no downside in calling
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OKelly. In fact, | would have been thrilled
to have found himand called him and
particularly in light of the fact, and | felt
that and | feel it today, there were | want
to say four or five State witnesses that were
in a drug class with Hutto and ny theory of
defense was that he had recruited these other
inmates fromthis drug class to cone forward
as jail house snitches and | think to have
had M. O Kelly cone, that woul d have
countered that piece of -- or those pieces of
the State's case which was what | was trying
to do with Cutright but | felt I was out
nunbered so to have another one that says
this woul d have been cross-corroborative and
| believe woul d have pursued ny theory of
defense and given ne nore credibility with
the jury.

(PCG-R 593).

M. Sheppard explained that M. O Kelly's testinony woul d
have assisted himat the penalty phase because his strategy was
t he sane:

| suppose what | was doing was trying
the case to the penalty phase fromthe outset
because it was clear | wasn't going to get
around the fact that Charles Kight was
present and | was trying to make himthe
| esser of two and the ringleader had been
given a deal by the State for second degree
murder and did not have an exposure to the
el ectric chair.

[What | was trying to do was probably
nore than denonstrate that he was retarded
and that would be a bar from execution, that
-- | was trying to show that because he was
retarded and he was operating at the | evel of
an eight or ten year old that he could be
mani pul ated by soneone that was cl ever enough
to renenber their driver's |license nunber and
who's been a correctional officer and who's
run a construction conpany and that Gary
Hutto was the prinme nover and the killer here
and if he got second degree we ought not to
get the chair.
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(PG R 595-96).

M. Sheppard also testified that M. OKelly's testinony
woul d have been relevant to the aggravating and mtigating
factors. |If M. Sheppard had succeeded in proving that M. Hutto
was the actual killer, the heinous, atrocious or cruel aggravator
woul d not apply to M. Kight (PCR 598). The only renaining
aggravat or woul d have been during the conmm ssion of a robbery
(PGR 597). M. OKelly's testinony would al so have supported
nunmerous mtigating circunstances and woul d have strengthened M.
Sheppard's argunent that M. Kight could not be sentenced to
death if his nore cul pabl e codefendant was ineligible for the
death penalty (PC-R 599).

In addition, M. OKelly's testinony woul d have assisted M.
Sheppard in arguing to the jury that M. Kight did not actually
kill the victim which was specifically found by the jury (PCR
601). He explained that preventing this finding of M. Kight's
i ndi vi dual cul pability would have strengthened his argunent to
the sentencing judge that the nmental health mtigating factors
apply to M. Kight; M. Sheppard explained: "it would have
supported ny theory of the defense that Charles was being
mani pul ated by the true killer, Gary Hutto due in part to his
retardation and | evel of operating at the age of eight to ten.”
(PCGR 601). M. Sheppard explained the focus of his argunent:
"here's a guy that either did it and got second degree in which
case it's fundanentally unfair to put this retarded fellow in the

chair, or he was equally involved and he's got second degree and
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it's still fundanentally unfair to put the retarded guy in the
chair.” (PCR 604-05).

The circuit court found that M. O Kelly's testinmony was
new y di scovered evidence and that he was a credi bl e wtness.
However, the court found that M. Kight is not entitled to a new
trial because he could be found guilty of felony nmurder despite
M. OKelly's testinmony (PCR 451). \Wile the court did find
that M. O Kelly's testinony "could have been hel pful to M.

Ki ght during the penalty phase of the trial,"” it concluded that
M. Kight had failed to prove that the outcone of his penalty
phase woul d have been different:

This Court nust al so conclude that the
new evi dence woul d not probably produce a
life sentence if a new penalty phase trial
and sentencing hearing were granted. The new
evi dence woul d have been, at best,
cunul ative. The jury and trial judge already
had evidence in the formof three other
statenents nmade by M. Hutto, as well as
forensic evidence, to the sane effect as the
new evidence. It is hard to imagi ne how the
new evi dence, then, could have affected any
significant conclusion drawn by the jury or
the trial judge.

(PCR 452). However, the court found that M. O Kelly's
testimony proved that M. Kight's death sentence is
unconstitutional:

In his trial nmenorandum Defendant al so
pl aced great enphasis on the fact that the
deat h sentence was inposed upon him as
opposed to the | esser sentence M. Hutto
received. That aspect of the case is very
troubling to this Court. An over-all review
of the record herein indicates that M.
Hutto's cul pability for the nmurder was at
| east equal to that of M. Kight's. Thus,

t he death sentence herein appears
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unconstitutionally dispar[a]te.
(PCGR 452). Inexplicably, despite the presentation of newy
di scovered evidence, the court found the disparate sentencing
argunent procedurally barred because it was raised at M. Kight's
trial (PCR 453). The circuit court was troubl ed over the
evi dence proving M. Hutto's involvenent in the nurder and found
that M. Kight's death sentence is unconstitutional; however, the
circuit court mstakenly believed that a procedural bar precluded

granting M. Kight a |life sentence.
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SUMMARY OF ARGUMENT

1. The circuit court erred in denying M. Kight sentencing
relief after finding that his death sentence is
unconstitutionally disparate. The circuit court found that M.

Ki ght's co-defendant was at |east equally cul pable to M. Kight
and that his | esser sentence renders M. Kight's death sentence
unconstitutional. Despite this finding that the death sentence
is unconstitutional, the circuit court denied relief because the
di sparate sentence argunent had previously been raised by M.
Kight. This argunment is not barred because M. Kight has
presented new y di scovered evidence proving his co-defendant's
greater cul pability.

2. The circuit court erred in finding that M. Kight is not
entitled to a newtrial and sentencing. The court did not
consider that M. O Kelly's testinony proves that M. Kight |acks
the requisite culpability and nental state to be sentenced to
death. The court also ignored that M. OKelly's testinony would
have changed the sentencing cal cul us and would have resulted in a
life sentence for M. Kight.

3. The circuit court failed to consider the cunul ative
effect of all the evidence not presented at M. Kight's trial.

M. OKelly's testinony, in conjunction with the evidence
presented at the 1989 evidentiary hearing, corroborates the

def ense evidence presented at M. Kight's trial and proves that
M. Hutto is the actual killer and that M. Ki ght was convicted

and sentenced to death on the basis of fal se testinony.
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ARGUMENT I

THE CIRCUIT COURT ERRED IN DENYING MR. KIGHT
SENTENCING RELIEF AFTER FINDING THAT HIS
DEATH SENTENCE IS UNCONSTITUTIONAL.

The circuit court found that M. O Kelly's testinony
regardi ng incul patory statenments nmade by Gary Hutto was newly
di scovered evidence (PC-R 451). The court also found that this
evi dence proves that M. Kight's death sentence is
unconstitutionally disparate because M. Hutto received a life
sent ence:

In his trial nmenorandum Defendant al so
pl aced great enphasis on the fact that the
deat h sentence was inposed upon him as
opposed to the | esser sentence M. Hutto
recei ved. That aspect of the case is very
troubling to this Court. An over-all review
of the record herein indicates that M.
Hutto's cul pability for the nmurder was at
| east equal to that of M. Kight's. Thus,

t he death sentence herein appears
unconstitutionally dispar[a]te.

(PCGR 452)(citations omtted). Despite this finding that M.
Kight's death sentence is unconstitutional, the circuit court
denied relief:

[ T]he relative invol venent of the two was

well known at the time of trial, and argued

vigorously at that time. Thus, this Court

concl udes that Defendant is procedurally

barred fromraising the i ssue again here.

(PCG-R 453)(citing Steinhorst v. Singletary, 638 So. 2d 33 (Fl a.

1994)). The circuit court's contradictory conclusions that M.
O Kelly's testinony was newl y di scovered evi dence but that the
argunent that evidence supports is procedurally barred nust be

reversed by this Court.
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The circuit court's reliance on Steinhorst is msplaced. |In

that case, the defendant also raised the claimthat his death
sentence is unconstitutionally disparate because his co-
defendants received |ife sentences. However, this Court found
the claimto be procedurally barred because the evidence had been
avai |l abl e since 1982 and was not newly discovered. In that case,
this Court affirmed Steinhorst's death sentence on direct appeal
after it had reduced one co-defendant's sentence to life

i nprisonnment; therefore, that co-defendant's sentence could not
be newy discovered evidence. |In addition, this Court found in
St ei nhorst that the sentences were not disparate because the co-
def endants who received | esser sentences were not equally

cul pable to Steinhorst; this Court explained that "[w hen the
codef endants are not equally cul pable, the death sentence of the
nor e cul pabl e codefendant is not unequal justice when anot her
codef endant receives a life sentence.” 1d. at 35. That is not

the situation here, and Steinhorst cannot be relied upon to deny

M. Kight the relief to which he is entitled.

The circuit court's conclusion that M. Kight's claimis
procedurally barred would require that post-conviction defendants
have only one chance to raise a claimand the discovery of newy
di scovered evidence in support of that claimwould not warrant a
new hearing. Cearly, that is inconsistent wwth Florida | aw and
t he purpose of newly discovered evidence. This Court routinely
grants evidentiary hearings and/or relief when defendants raise

clains that have previously been litigated but are proved by

62



new y di scovered evidence. Scott (Paul) v. State, 657 So. 2d

1129 (Fla. 1995)(remanding for evidentiary hearing on disparate
sentenci ng i ssue which had previously been rai sed by Scott based
on newl y di scovered evidence of co-defendant's greater

cul pability); Jones v. State, 709 So. 2d 512 (Fl a.

1998) (def endant had second evidentiary hearing on the issue of

hi s i nnocence based on newl y di scovered evidence); Lightbourne v.

State, 1999 W. 506961 (Fla. 1999)(ordering evidentiary hearing to
take testinony of a newy discovered w tness providing further

evidence in support of Brady/Gglio claimthat had previously

been litigated). 1In all of these cases, the defendant presented
new y di scovered evidence in support of a claimthat had

previ ously been raised. The discovery of the new evidence
prevented the claimfrombeing found procedurally barred. The
sane principle applies here: the circuit court found that M.

O Kelly's testinmony was new y di scovered evidence; therefore, the
claimthat it supports -- that M. Kight's death sentence is
unconstitutionally disparate -- is not procedurally barred.

This Court has recogni zed the inportance of a defendant's
cul pability as an essential requirenent of the individualized
sentencing required by the Ei ghth Arendnent and has overturned
deat h sentences based on evi dence of a codefendant's | esser

sentence. In Slater v. State, 316 So. 2d 539 (Fla. 1975), this

Court expl ai ned:

We pride ourselves in a system of
justice that requires equality before the
| aw. Defendants should not be treated
differently upon the sane or simlar facts.
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VWhen the facts are the sane, the | aw shoul d
be the sane.

Id. at 542. This Court overturned Slater's death sentence
because his codefendant, the triggerman, received a life
sentence, explaining that "[t]he inposition of the death sentence

in this case is clearly not equal justice under the law " |d.

See also Spivey v. State, 529 So. 2d 1088 (Fla. 1988) (renmandi ng
for inmposition of a life sentence because the codefendants were
the "primary notivators" and received | esser sentences); Hazen v.
State, 700 So. 2d 1207 (Fla. 1997)(vacating death sentence based
on |ife sentence for codefendant who was "a prine instigator").
However, a defendant seeking relief based on an

unconstitutionally disparate sentence is not required to prove
that a nore cul pabl e codefendant received a | esser sentence;
rather, relief is mandated under the Ei ghth Anendnent if an
equal |y cul pabl e codefendant received a | esser sentence. In

Caillier v. State, 523 So. 2d 158 (Fla. 1988), this Court

overturned a death sentence in a nurder-for-hire case based on

di sparate sentencing. This Court explained: "Wile it is true
that the nurder was originally Caillier's idea and it does appear
i kely that she woul d have sought out another to do the deed if
Payne ultimtely refused, there was certainly evidence from which

the jury could have concl uded that Payne was as cul pable as

Caillier.” 1d. at 160 (enphasis added). See also Fernandez v.

State, No. 84,700 (Fla. February 25, 1999) (remandi ng for
inposition of a life sentence because appellant's degree of
participation was simlar to that of a codefendant who received a
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life sentence after a plea negotiation); Scott (Paul) V.

Singletary, 657 So. 2d 1129 (Fla. 1995)(remandi ng for an
evidentiary hearing based on newy di scovered evidence of a
codefendant's cul pability and recognizing that "[w]e repeatedly
have reduced sentences to |ife where a co-perpetrator of equal or
greater culpability has received life or less.").

In Scott (Abron) v. Dugger, 604 So. 2d 465 (Fla. 1992), this

Court held that death sentences are subject to collateral review
under rule 3.850 based on newly discovered evidence of

di sproportionality and remanded for inposition of a |life sentence
in light of Scott's codefendant's |life sentence that was inposed
after Scott had been sentenced to death. This Court expl ai ned
why Scott's death sentence was disproportionate: "the record in
this case shows that Scott and [his codefendant] had simlar
crimnal records, were about the sane age, had conparable | ow

| s, and were equally cul pable participants in the crinme.” |d. at
468. The only differences between Scott and M. Kight's case are
that the newy discovered evidence in this case concerns Hutto's
| evel of culpability rather than his | esser sentence and that M.
Kight and M. Hutto, a former correctional officer, do not have
conparable 1. The unrebutted expert testinmony at M. Kight's
trial proved that M. Hutto was clearly nore intelligent and nore
sophi sticated than M. Kight who has a 69 1.Q, functions at the
| evel of an eight- or ten-year-old child, and falls

devel opnmental ly and intellectually in the | owest two percentile

of the population (R 2590-91).
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This Court has al so addressed the di sparate sentencing issue
in cases such as this one where one co-defendant receives a
I ighter sentence in exchange for cooperating with the State.

In Brookings v. State, 495 So. 2d 135 (Fla. 1986), this

Court remanded for inposition of a life sentence despite evidence
t hat Brookings was the triggerman. This Court noted that despite
his role as the actual killer, Brookings' death sentence was

di sparat e because his codefendants received | esser sentences in
exchange for their testinony agai nst Brookings. This Court noted
that the disparate sentences resulted from"the not infrequent
difficult choices confronting prosecuting authorities when

deci ding who to prosecute and who to plea bargain with." 1d. at

142. This Court faced a simlar situation in Hazen v. State, 700

So. 2d 1207 (Fla. 1997), in which it noted that "the State made
the strategic decision to give [Hazen's codefendant] a life
sentence in exchange for testinony putting Hazen at the scene of
the crime. |In that respect, [the codefendant] was a cruci al
witness." Id. at 1212. The fact that the disparate sentences in
that case were the result of the State's plea bargaining
decisions did not prevent this Court fromvacating Hazen's death

sentence. See also Malloy v. State, 382 So. 2d 1190, 1193 (Fl a.

1979) (remanding for a life sentence due to "conflict in the
testinony as to who was actually the triggernman and because of
t he pl ea bargai ns between the acconplices and the State"). In
this case, M. Hutto pled guilty to second degree nurder and

avoi ded the death penalty. |In exchange, he provided the nanmes of
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four jail house snitches who testified fal sely against M. Kight
that he had confessed to killing M. Butler and planned to bl ane
M. Hutto for the crime. The fact that M. Hutto's lighter
sentence was received pursuant to an agreenent with the State
does not bar this Court fromgranting relief.

There is substantial evidence proving M. Hutto's quilt.

Two witnesses testified at M. Kight's trial that M. Hutto
confessed to stabbing M. Butler; one witness testified that M.
Hutto was carrying a bl ood-stained knife which he identified as
the murder weapon. He also nmade an incul patory statenent to the
police in regard to M. Butler's nurder that he was "bl asted" and
that's the only reason he did it. M. Hutto had the victins
watch and lighter in his possession when he was arrested, and the
bl ood on his clothes was consistent with the victims blood. Two
of the snitches who testified against M. Kight have since
testified that M. Hutto confessed to the killing; they also
admtted that they received benefits in exchange for their false
testinmony at M. Kight's trial. M. OKelly's testinony that M.
Hutto confessed to the nurder is consistent with all of the

evi dence that has been presented in this case.

Most significantly, the conflicting evidence regarding the
identity of the actual killer has nounted against M. Hutto. At
the time of trial, M. Kight's attorney's strategy was to prove
that M. Kight's statenment to the police was true. In that
statenent, M. Kight admtted his presence at the crinme but told

the police that M. Hutto had conmtted the nurder. The State
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relied on the snitches' testinony to argue that this statenent
was false and that M. Kight's ability to fabricate a statenent
inplicating his co-defendant was evidence of his sophistication.
Basically, if M. Kight was smart enough to lie to the police and
shift the blane to M. Hutto, he is not nentally retarded and the
def ense argunent that M. Hutto was the main actor is rebutted.
Wth the addition of M. OKelly's testinony, it has becone cl ear
that M. Kight was in fact telling the truth to the police. M.
Kight has a 69 I.Q, functions on the level of an eight- to ten-
year-old child, and | acks the sophistication necessary to
mani pul ate the police. The newy discovered evidence has tipped
the scale in M. Kight's favor and is sufficient to prove that
his sentence is disparate in light of M. Hutto's life sentence.
The only difference between M. Kight's case and those in
which this Court granted relief based on disparate sentences is
that in this case it is the evidence about culpability and not
the co-defendant's | esser sentence that is the newy discovered
evidence. As the circuit court found, M. OKelly's testinony
proves that M. Hutto's participation in the crime was, at the
| east, equal to M. Kight's and therefore M. Kight's death
sentence is "unconstitutionally disparate.” (PCGR 452). The
circuit court mstakenly found the disparate sentence argunent
procedurally barred because it had been raised at the tine of M.
Kight's trial (PCGR 453). Because M. Kight's claimis
supported by newy di scovered evidence which has been found

credible by the circuit court, it cannot be procedurally barred.
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The circuit court has already found that M. Kight's death
sentence is unconstitutional in light of M. Hutto's | esser
sentence and the evidence proving his involvenent in the nurder.
If not for the circuit court's m staken belief that a procedural
rule precluded himfromgranting relief, M. Kight would al ready
have received a |life sentence. M. Kight is entitled to relief
based on the | esser sentence inposed upon M. Hutto who is, at
the | east, equally cul pable.
ARGUMENT II

THE CIRCUIT COURT ERRED IN FINDING THAT MR.

KIGHT IS NOT ENTITLED TO A NEW TRIAL AND

SENTENCING BASED ON THE NEWLY DISCOVERED

EVIDENCE OF HIS CODEFENDANT'S INVOLVEMENT.

M. Kight presented newly discovered evidence that his
codefendant, Gary Hutto, was the actual killer. The circuit
court found that M. Kight is not entitled to a new trial because
“the "new y-di scovered evidence' would not have in any way
indicated that M. Kight was innocent of the felony nurder." (PC
R 451). The circuit court failed to consider that if the jury
had M. OKelly's testinmony it would not have convicted M. Kight
of first-degree felony nurder.

The court also found that M. Kight is not entitled to a new
sent enci ng proceedi ng because "[t] he judge and jury al ready had
evidence in the formof three other statenents nade by M. Hutto,
as well as forensic evidence, to the sane effect as the new
evidence. It is hard to inmagine how the new evi dence, then,
coul d have affected any significant conclusion drawn by the jury
or the trial judge." (PC-R 452). The circuit court failed to
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consider that M. OKelly's testinony proves that M. Kight

| acked the requisite nental state under Ennund v. Florida to be

sentenced to death. In addition, the court ignored the effect
that M. O Kelly's testinmony woul d have had on the sentencing
cal culus; this testinmony would have changed the court's finding
of aggravating and mtigating factors and would have resulted in
alife sentence for M. Kight.

In Ennund v. Florida, 458 U. S. 782 (1982), the Suprene Court

established that the individualized sentencing that is required
by the Ei ghth Arendnent before the death penalty may be inposed
must include a consideration of a particular defendant's

cul pability. The Court expl ai ned:

The question before us is not the

di sproportionality of death as a penalty for
murder, but rather the validity of capital
puni shment for Enmund's own conduct. The
focus nust be on his culpability, not on that
of those who commtted the robbery and shot
the victinms, for we insist on "individualized
consideration as a constitutional requirenent
in inmposing the death sentence, which neans
that we nust focus on "relevant facets of the
character and record of the individual

of f ender . "

458 U. S. at 798 (citing Lockett v. Chio, 438 U.S. 586 (1978), and

Whodson v. North Carolina, 428 U S. 280 (1976)). In Enmund, the

def endant had been sentenced to death for felony nurder, and the
sentencing court found the same two aggravating factors that were
found in M. Kight's case: conm ssion during a robbery (which
was nerged with the pecuniary gain aggravator) and hei nous,
atroci ous or cruel.
The Supreme Court in Enmund concl uded that the Eighth
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Amendnent prohibits inposition of the death penalty on a

def endant "who aids and abets a felony in the course of which a
murder is commtted by others but who does not hinself kill,
attenpt to kill, or intend that a killing take place or that
lethal force will be enployed.” 1d. at 797. The Suprene Court
found that the sentencing court had erred in failing to consider
each co-defendant's individual culpability and instead had
"attributed to Enmund the cul pability of those who killed the
[victinms]." Id. In addition to Ennmund' s individual culpability,
the Court also considered his nental state: "It is fundanental
that "causing harmintentionally nust be punished nore severely
t han causing the sane harmunintentionally.'" 1d. at 798 (citing

H Hart, Punishnent and Responsibility 162 (1968)). The Court

recogni zed that a death sentence for felony nurder wthout a
finding that the defendant possessed the requisite nental state
woul d automatically qualify all defendants convicted of felony
murder for the death penalty. This result would defeat the two
soci al purposes served by capital punishnment -- retribution and
deterrence -- and woul d render capital puni shnent

unconstitutional. 1d. at 799. See also Godfrey v. Georqgia, 446

U S. 420, 433 (1980)(reversing death sentence because defendant's
crinme did not reflect "a consciousness materially nore " depraved
than that of any person guilty of nurder.").

M. OKelly testified that M. Hutto told him"that he
stabbed a taxicab driver." (PCR 238). Regarding M. Kight's
i nvol venent, M. Hutto did not tell M. OKelly that M. Kight
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was involved in the nurder (PGR 539). Rather, M. Hutto's
statenents "led [M. O Kelly] to believe that he was responsi bl e
for the killing." (PC-R 553).° This testinmony proves that M.
Kight did not actually kill the victimand that he played no part
in planning the nurder. M. Kight's death sentence is
unconstitutional because his participation was limted to
assisting M. Hutto in the robbery; he | acked both the individual
culpability and the requisite nental state to qualify himfor a
deat h sentence.
The circuit court also failed to consider the effect that
M. OKelly's testinmony would have had on the sentencing court's
eval uation of the aggravating and mtigating factors. The court
found two aggravating factors: during conm ssion of a robbery
and hei nous, atrocious or cruel (R 673-74). |In support of the
robbery aggravating factor the court noted the foll ow ng:
FACT: The jury was instructed on the

Ednmunds [sic] requirenment and recommended

death. The Court agrees that the evidence in

a light nost favorable to the defendant shows

hi s presence and know ng participation in the

robbery. The evidence further supports a

clear finding that defendant actually
comm tted the hom ci de.

(R 673). In support of the heinous, atrocious or cruel
aggravator, the court again found that M. Kight had actually

killed the victim "EACT: The victims death cane only after

SM. OKelly's testinony regarding M. Hutto's culpability
for the nurder nust be considered in conjunction with that
presented at the 1989 evidentiary hearing. Wth the addition of
M. OKelly's testinony, the evidence proves that M. Hutto was
the actual killer and that M. Kight is ineligible for the death
penalty. See Argunent I11.
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treatnment by the defendant that was nothing |less than torture.”
(R 674). The State also argued that the nurder was conmtted to
avoid arrest or elimnate a victim but the circuit court found
this factor had not been proved beyond a reasonabl e doubt (R
674). The court expl ai ned:

FACT: The evidence is in dispute as to who
actually killed the victim

FACT: Hutto testified that defendant went
back to conplete the murder of the victim
when he heard gurgling sounds.

FACT: The defendant's statenent does not
mention the need to avoid arrest.

(R 674). A though the court elsewhere found that M. Kight's
statenent to the police was fabricated and used this as proof of
hi s sophistication and ability to mani pul ate, here the court
accepted M. Kight's statenent -- which indicates that M. Hutto
alone commtted the nurder -- as true. |In addition, the court's
finding that the identity of the actual killer had not been
proved precludes application of the heinous, atrocious or cruel
aggravator to M. Kight because this factor applies only to the
actual killer. The court's finding that the State had not proved
the identity of the actual killer would render M. Kight

ineligible for the death penalty under Ennund v. Florida, which

requires proof of a defendant's individual culpability before a
deat h sentence may be inposed.

| f the defense had M. O Kelly's testinony that M. Hutto
confessed to stabbing the victimand that he was responsible for

the victinms death, the court could not have found the hei nous,
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atrocious or cruel aggravating circunstance. First, the identity
of the actual killer would not be in dispute and the court woul d
have found that the evidence proved that M. Hutto was the actual
killer. This evidence would Iimt M. Kight's participation to

t he robbery al one and woul d automatically render himineligible
for the death penalty. Second, the heinous, atrocious or cruel
aggravator includes a nental state elenment which limts
application of this factor to the actual killer. Wth the
addition of M. OKelly's testinony, this aggravator woul d not
apply to M. Kight. Even without M. OKelly's testinony, the
court rejected the avoid arrest/elimnate a w tness aggravat or
because of conflicting evidence as to the actual killer's
identity and the fact that M. Kight's statenent, which the State
argued was false, did not include this notive.

The court's findings in regard to mtigation would al so have
been significantly changed if M. OKelly's testinony had been
avai l able to the defense. The court found the foll ow ng
mtigation: that M. Kight as a teenager had apprehended a
robber and M. Hutto avoided the death penalty through his plea
arrangenment with the State (R 673). The court rejected all of
the statutory mtigating factors (R 675). Based on its finding
that M. Kight had fabricated an excul patory statenent to the
police,® the court rejected the following mitigating factors:

t he def endant acted under extrene duress or under substanti al

6As discussed in the precedi ng paragraph, the court
el sewhere in its sentencing order relied on M. Kight's
statement .
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dom nation of another person; the defendant's capacity to
appreciate the crimnality of his conduct or to conformhis
conduct to the requirenments of the | aw was substantially

i npai red; and the defendant's age (R 670-72).

In its discussion of the substantial dom nation of another
mtigating factor, the court accepted the followi ng facts: "the
def endant was of passive personality and easily influenced by a
dom nant individual"; "the defendant was borderline nentally
retarded"’; and "the defendant's personality was inconsistent
with the facts of the homcide." (R 670-71). However, the court
rejected this evidence in part because "the defendant was capabl e
of and did fabricate and relate with credibility an intentional
lie to mslead the police.” (R 671).

The court's discussion of another nental health mtigating
factor -- M. Kight's ability to conformhis conduct to the
requi renents of the |law was substantially inpaired -- was
simlar. The court noted Dr. Krop's testinmony that M. Kight is
mentally retarded, that his nental age is eight years, and that
he is easily influenced by others; however, the court again

relied on the State's argunent that M. Kight had fabricated an

'El sewhere in its sentencing order, the court found M.
Kight to be "nentally retarded.” The State attenpted during its
cross-exam nation of Dr. Krop to suggest that the defense was
exaggerating M. Kight's nental retardation. The reference to
"borderline” inplies that M. Kight is on the boundary between
retardation and normal intelligence. |In fact, the unrefuted
def ense evidence proves that M. Kight functions in the | owest
two percent of the population. The State offered no evidence to
support its distorted suggestion that M. Kight was on a
"borderline" anywhere near the | evel of average intelligence.

75



excul patory statenent: "the defendant made [an] excul patory
statenent on the night of his arrest.” (R 671). The court
concluded that M. Kight's "avoi dance techni ques" rebut the
mental health evidence in support of this mtigator (R 672).
The court again relied on M. Kight's alleged ability to
fabricate an excul patory statenent in its rejection of the age
mtigator. After noting M. Kight's chronol ogi cal age of 23
years and his devel opnental age of eight years, the court found
t hat "defendant denonstrated a shrewdness and other abilities
that detract significantly fromDr. Krop's testinony." (R 672).
There was substantial defense evidence offered in support of
these three mtigating factors that woul d have been accepted by
the sentencing court if M. OKelly's testinony had al so been
avai l abl e. The defense presented expert testinony about M.
Kight's nmental retardation and rel ated personality disorder. Dr.
Krop testified that M. Kight's 1.Q is 69 and that his
intellectual functioning places himin the bottomtwo percent of
the population (R 2590-91). M. Kight functions devel opnental |y
at the level of an eight- or ten-year-old child (R 2599). He
al so suffers froma personality disorder related to his nenta
retardation which is relevant to mtigation: "he would be very
passi ve, he would be very dependent, he would be very easily
i nfl uenced, he could be very easily manipulated . . . he does not
have the cognitive capacity to be able to reason to think things
out, to think things ahead or to plan in any kind of conpletion

kind of way." (R 2593-94). M. Kight also |acks the ability to
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be a | eader and woul d be "easily influenced by anot her

i ndi vidual." (R 2599-600). These characteristics would be
especi ally pronounced when M. Kight interacts with a person of
hi gher intelligence -- which would include ninety-eight percent
of the population -- and sophistication such as M. Hutto.

The State presented no evidence to rebut the expert
testinmony that M. Kight has an I.Q of 69 and functions at the
| evel of an eight- or ten-year-old child. However, the court
found that the expert testinony was outwei ghed by evidence that
M. Kight had fabricated an excul patory statenent to the police;
according to the court, this denonstrated his ability to
mani pul ate and rebutted any suggestion that he was dom nated by
M. Hutto and that the | acked the intellectual ability to plan
this crinme. The only evidence relied upon by the State to
suggest that M. Kight fabricated his excul patory statenent was
the false testinony of the jail house snitches that M. Kight had
confessed to the nurder and planned to blane M. Hutto. M.

O Kelly's testinony proves that the snitches were |lying and that
M. Kight's excul patory statenent was true. |If M. Kight's
statenent was true, the defense evidence of his retardation and
dom nation by the real killer Gary Hutto woul d have been
unrebutted. The court would then have found these mtigating
factors and woul d have inposed a life sentence on M. Kight.

The court would have had only one aggravating factor to
support the death penalty -- during comm ssion of a robbery --

and substantial statutory and nonstatutory mtigation. This
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Court has repeatedly held that capital punishnment is reserved for
t he nost serious crines:

Death is a unique punishnent inits
finality and in its total rejection of the
possibility of rehabilitation. It is proper,
therefore, that the Legislature has chosen to
reserve its application to only the nost
aggravated and unmtigated of nobst serious
crinmes.

State v. Dixon, 283 So. 2d 1, 7 (Fla. 1973). This Court later

expl ai ned that proportionality review "is not a conparison

bet ween the nunber of aggravating and mtigating circunstances,"
but that it requires this Court to "consider the totality of
circunstances in a case, and to conpare it with other capital

cases." Porter v. State, 564 So. 2d 1060, 1064 (Fla. 1990).

This Court has adhered to the principle expressed in D xon
and has consistently reversed death sentences when there is only
one aggravating factor and substantial mtigation. In Songer v.
State, 544 So. 2d 1010, 1011 (Fla. 1989), this Court explained
t hat death sentences supported by only one aggravating factor
woul d be upheld only if there is "either nothing or very little
in mtigation." This Court has recently reaffirmed this

principle in Alneida v. State, No. 89,432 (Fla. July 8, 1999), in

which this Court inposed a life sentence despite the court's
finding of the prior violent felony aggravator based on the
first-degree nmurder conviction of two wonen in the weeks
preceding the capital nurder. This Court found that the
aggravat or was outwei ghed by mtigation evidence including "a

brutal childhood and vast nental health mtigation." See also
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Wods v. State, 733 So. 2d 980 (Fla. 1999); Hardy v. State, 716

So. 2d 761 (Fla. 1998); Jorgenson v. State, 714 So. 2d 423 (Fla.

1998); Terry v. State, 668 So. 2d 954, 965 (Fla. 1996)(reversing

deat h sentence supported only by prior violent felony and during

comm ssion of a robbery aggravators); Kranmer v. State, 619 So. 2d

274, 278 (Fla. 1993)(reversing death sentence based on prior
vi ol ent fel ony aggravator and hei nous, atrocious or cruel where
mtigation showed al coholism nental stress, |oss of enotional
control and potential to function well in prison); N bert v.
State, 574 So. 2d 1059 (Fla. 1991)(vacating a death sentence
supported only by the heinous, atrocious or cruel aggravating
factor).

This Court has consistently reversed death sentences
supported only by the comm ssion during a robbery aggravati ng
factor, even when the defendant presented less mtigation than

was presented in this case. In Jones v. State, 705 So. 2d 1364

(Fla. 1998), this Court reversed a death sentence in which the
court found only the conm ssion during a robbery aggravator and
there was significant mtigation simlar to that in this case,
i ncl udi ng a di sadvantaged chil dhood, low |I.Q , and devel opnent al

age of a child. See also Sinclair v. State, 657 So. 2d 1138

(Fla. 1995); Thonpson v. State, 674 So. 2d 824, 827 (Fla.

1994) (sane); dark v. State, 609 So. 2d 513 (Fla. 1992); Lloyd v.

State, 524 So. 2d 396 (Fla. 1988); Proffitt v. State, 510 So. 2d

896 (Fla. 1987); Caruthers v. State, 465 So. 2d 496 (Fla. 1985);
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Renbert v. State, 445 So. 2d 337 (Fla. 1984).¢%

The mtigation in this case consisted of testinmony from M.
Ki ght's nother and sister regarding his disadvantaged chil dhood
and expert testinony about his nental retardation. M. Kight's
nmot her and sister testified about the extrene poverty and
physi cal abuse that M. Kight endured during his chil dhood.
Because of his nental retardation, Charles was the victimof al
the men in his life who should have been fulfilling a caretaker
role. M. Kight never received the special education services
that he required. Unrefuted evidence at the trial also proved
that M. Kight has a 69 1.Q , developnentally he functions |ike
and eight- to ten-year-old child, and intellectually he falls in
the bottomtwo percent of the population. Wile all of this
mtigation was before this Court when it affirmed M. Kight's
death sentence on direct appeal, the newy discovered evidence
changes the sentencing cal culus, particularly in regard to
statutory mtigation. Because M. O Kelly's testinony would have

precluded the State fromarguing that M. Kight was a

8This Court has al so found death sentences di sproportionate
when the State has proved nore than one aggravating factor but
there is significant mtigation. In two recent cases, this Court
i nposed life sentences based on mtigation evidence of child
abuse and low intelligence such as that presented in M. Kight's
case. Larkins v. State, No. 91,131 (Fla. July 8, 1999); Cooper V.
State, No, 86, 133 (Fla. July 8, 1999). See also Snipes v.
State, 733 So. 2d 1000 (Fla. 1999); Urbin v. State, 714 So. 2d
411 (Fla. 1998); Curtis v. State, 685 So. 2d 1234 (Fla. 1996);
Morgan v. State, 639 So. 2d 6 (Fla. 1994); Livingston v. State,
565 So. 2d 1288 (Fla. 1988). Even if this Court finds that the
hei nous, atrocious or cruel aggravator still applies to M.
Kight's case despite M. OKelly's testinony, his death sentence
is still disproportionate.
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sophi sticated crimnal who manipul ated the police with a
fabricated statenment incrimnating his co-defendant, it would
have | ed the sentencing court to find the statutory nental health
mtigating factors. This Court nust reconsider M. Kight's death
sentence in light of the newy discovered evidence that disproves
t he heinous, atrocious or cruel aggravating factor and supports
several statutory mtigating factors.

The circuit court denied a new sentenci ng proceedi hg because
the jury already had evidence of M. Hutto's invol venent and
therefore M. O Kelly's testinony was cunul ati ve (PCGR 452).

The circuit court failed to consider how the conflicting evidence
regarding M. Hutto's and M. Kight's involvenent woul d have
shifted in favor of M. Kight had M. OKelly's testinony been
avai l able. The State's strongest evidence against M. Kight was
the snitch testinony that M. Kight confessed and pl anned to
blame M. Hutto. The State's closing argunent specifically
vouched for the credibility of the informants and urged the jury
torely on their testinony. M. OKelly's testinony would have
served a dual function at M. Kight's trial: first, it proves
that the snitches were lying about M. Kight's confession, thus
restoring the credibility of M. Kight's excul patory statenent;
second, it supports the defense evidence that M. Hutto had
commtted this crinme. This evidence is not nerely cunul ative but
corroborates the evidence that was available and tips the scale
in favor of M. Kight.

This Court has found that a co-defendant's incul patory
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statenent can affect the outconme of the penalty phase. This
Court has found that the failure to present such evidence
under m nes confidence in the outcone of a sentencing phase.

Garcia v. State, 622 So. 2d 1325 (Fla. 1993). |In that case, only

one of four perpetrators was sentenced to death, and the central
focus of the trial was the identity of the actual shooter. As in
M. Kight's case, the codefendant's incul patory statenents
corroborated the defendant's own statenents to the police and
identified the codefendant as the actual killer. This Court's
conclusion in Garcia that the defendant was prejudiced by his
counsel's failure to present this evidence supports M. Kight's
argunent that his newy discovered evidence of M. Hutto's
culpability entitles himto relief.

This Court's decision in Garcia al so underm nes Assi st ant

State Attorney Laura Starrett's reliance on State v. Robinson,

711 So. 2d 619 (Fla. DCA 2d 1998), during closing statenments
before the circuit court. M. Starrett argued that because M.
Hutto's confession to M. OKelly is hearsay adm ssible only as

i npeachnent, relief should be denied. Pursuant to Garcia, the
unavail ability of inpeachnent evidence at trial may underm ne
confidence in the outcone of the trial and require relief during
post-conviction. |In addition, the court in Robinson reversed the
circuit court's order granting relief because the effect of the
new y di scovered i npeachnment evidence was outwei ghed by the
"abundant circunstantial evidence presented agai nst Robi nson."

Consi deration of the effect of the newy discovered evidence in
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this case is not as sinple where the defense presented
substantial evidence of M. Hutto's guilt and the State's
evi dence against M. Kight consisted primarily of M. Hutto and
the jail house snitches (two of whom have recanted) whose nanes
were provided to the State by M. Hutto as part of his plea
arrangenment. I n addition, Robinson was not a capital case so
this Court nust al so consider that hearsay evidence woul d have
been adm ssible at M. Kight's penalty phase. M. Kight is
entitled to a new sentencing proceedi ng.
ARGUMENT III
THE CIRCUIT COURT ERRED IN FAILING TO
CONSIDER THE CUMULATIVE EFFECT OF ALL THE
EVIDENCE NOT PRESENTED AT MR. KIGHT'S TRIAL.
The circuit court failed to consider the cunul ative effect

of all the evidence not presented at M. Kight's trial as

required by Kyles v. Whitley, 514 U S. 419 (1995), and this

Court's precedent. Swafford v. State, 679 So. 2d 736, 739 (Fl a.

1996) (directing the circuit court to consider newy discovered
evi dence in conjunction wth evidence introduced in the
defendant's first 3.850 notion and the evidence presented at

trial).® In State v. @unsby, this Court ordered a new trial in

Rul e 3. 850 proceedi ngs because of the cumnul ative effect of Brady

viol ations, ineffective assistance of counsel and/or newy

That Kyles v. Wiitley is not limted to Brady clainms is
evidenced by its application to sufficiency of the evidence
clains, United States v. Burgos, 94 F.3d 849 (4th Cr. 1996);
United States v. R venbark, 81 F.3d 152 (4th Cr. 1996);

i neffective assistance of counsel clains, Mddleton v. Evatt, 77
F.3d 469 (4th G r. 1996); and newy discovered evidence cl ai s,
Battle v. Delo, 64 F.3d 347 (8th Cr. 1995).
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di scovered evidence. @unsby is exactly on point here and should
have been followed by the circuit court. In GQunsby, this Court
found that a new trial was required because the evidence
presented at the evidentiary hearing underm ned the credibility
of key State witnesses. 1d. at 923. This Court al so addressed
the State's argunent that sone of the defendant's evidence did
not neet the test for newy discovered evidence:

In the face of due diligence on the part of
Gunsby's counsel, it appears that at | east
sone of the evidence presented at the rule
3.850 hearing was di scoverabl e through
diligence at the tine of trial. To the
extent, however, that Gunsby's counsel failed
to discover this evidence, we find that his
performance was deficient under the first
prong of the test for ineffective assistance
of counsel as set forth in Strickland v.

Washi ngton. The second prong of Strickland
poses the nore difficult question of whether
counsel 's deficient performance, standing

al one, deprived GQunsby of a fair trial.
Nevert hel ess, when we consider the cumul ative
effect of the testinony presented at the Rule
3.850 hearing and the adm tted Brady
violations on the part of the State, we are
conpelled to find, under the unique

ci rcunstances of this case, that confidence
in the outcone of Gunsby's original trial has
been underm ned and that a reasonable
probability exists of a different outcone.

Id. at 924. (citations omtted). The circuit court not only
failed to consider the cunmul ative effect of M. Kight's new

evi dence but also ignored this Court's instructions in @Qnsby to
consi der evidence that does not satisfy the newy discovered test
for its support of an ineffective assistance of counsel and/or
Brady claims. Had the circuit court exam ned all the evidence

M. Kight presented throughout his capital proceedings, it would
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have found that the previously unknown evidence, in conjunction
with the evidence introduced at M. Kight's trial, underm nes

confidence in the outcone. @unsby; Swafford. Had the jury heard

all the evidence presented in M. Kight's post-conviction
proceedi ngs, the outcone of his trial and penalty phase would
probably have been different.

M. OKelly's testinmony is consistent with that presented at
the 1989 evidentiary hearing and that presented by the defense at
M. Kight's trial. Taken as a whole, the evidence proves that
the State Attorney's Ofice nade a deal in order to secure a
conviction and death sentence against the | ess cul pable of two
co-defendants.® The | ess cul pabl e co-def endant happened to be
mentally retarded and i ncapabl e of assisting the State in
prosecuting his co-defendant; as a result, it was the nore
cul pabl e co-defendant, the fornmer correctional officer wwth a "B"
average in high school, who helped the State to convict his

ret arded co-defendant.

Ms. Starrett's and M. Abranbwitz's actions with regard to
M. OKelly prior to the evidentiary hearing reveal that the
State Attorney's Ofice is relying on the sanme tactics of
mani pul ating witnesses in its continued prosecution of M. Kight.
Ms. Starrett and M. Abranmowitz flew to Chi cago and acconpani ed
the police to M. O Kelly's house when he was arrested on a
m sdeneanor warrant from Col orado. M. Starrett and M.
Abranowitz then interviewed M. O Kelly while he was handcuffed
to the wall of a holding cell at the police station. Wile M.
Abramowitz testified that he did not offer M. O Kelly assistance
on the Col orado warrant that was allegedly the basis for his
arrest in Chicago, he could not refute M. O Kelly's testinony
that the Chicago detective promised M. O Kelly assistance if he
woul d cooperate with Ms. Starrett and the Florida authorities.
The State once again used coercive tactics to prevent M. Kight
fromgetting the relief to which he is entitled.
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M. Kight had already given a statenent admtting his
presence at the scene but indicating that Gary Hutto had
commtted the nurder alone (R 1913-16). Despite this evidence
that M. Hutto was the actual killer, which was |ater supported
by ot her evidence known to the State, the State chose to nake a
deal with M. Hutto. |In exchange for a plea to second-degree
mur der, which would enable M. Hutto to avoid the death penalty,
he provided the nanmes of four jailhouse snitches who would hel p
the State convict M. Kight and send himto death row (R 2297).
These four witnesses were prepped together for the trial in the
State Attorney's Ofice where they reviewed police reports,
depositions, crine scene photos, and the nedical exam ner's
report (T. 203, 205, 209-11, 289-90). They told the State
Attorney that M. Kight had not confessed to themand that their
knowl edge of the case came from M. Hutto (T. 190-91, 290). They
were told to testify as though all information canme from M.

Kight (T. 290-91). They were also told to testify that they were
not receiving anything in exchange for their testinony although
the State prom sed them assi stance with their sentences (T. 198,
284- 85) .

The snitches perforned according to M. Hutto's plan at the
trial. Eddie Hugo testified that M. Kight confessed to
murdering M. Butler and said that he was going to "put it on
anot her man" and that "he wasn't going to got to jail for killing
sonebody."” (R 1997). M. Hugo testified that he was not

receiving anything in exchange for his testinony and that he
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sinply believed that "justice should be teached." (R 2002, 2005,
2007). Fred Moody testified that M. Kight confessed to himand
that he was hel ping M. Hutto because he believed that M. Kight
was going to assist the State in convicting M. Hutto (R 2014,
2022). M. Mody denied that he expected any assistance in
exchange for his testinmony (R 2021). Richard Ellwod offered a
simlar story that M. Kight confessed to stabbing the victim (R
2027). He al so deni ed expecting anything in exchange for his
testinmony (R 2021). Charles Sins, the fourth informnt,
testified that M. Kight had confessed to the killing and had

i ndi cated that he was going to blane his codefendant who pl ayed
no part in the murder (R 2036). M. Sins admtted that the
State Attorney had promsed to talk to his parole officer, but he
insisted that he was testifying only to tell the truth about what
M. Kight had said (R 2040-41).

At the 1989 evidentiary hearing, M. Ellwod and M. Sins
admtted that they had lied on two crucial issues: M. Kight
never confessed to the nmurder, and the snitches had all testified
with the expectation of receiving a benefit fromthe State (T.
200, 212-13, 286). They also testified that the snitches told
the State Attorneys that their testinony was fal se and that they
were threatened with perjury charges if they did not testify
consistently wwth their depositions (T. 195-96). M. El | wood
reveal ed that he had "organi zed" the snitches who provided fal se
informati on against M. Kight and put themin contact with M.

Hutto's lawer (T. 189). M. Ellwod also admtted that he had
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given the snitches the information, which he had gotten from M.
Hutto, and that M. Kight never tal ked about the case (R 176,
189-92). M. Ellwood also revealed that M. Hutto confessed to
himafter M. Kight's trial and said "that Kight was going to
burn for sonmething he didn't do." (T. 174).

The hearing testinony of Ellwod and Sins is corroborated by
that of Victor Bostic, a potential jailhouse snitch who did not
testify at M. Kight's trial. M. Bostic was approached by M.
Hutto about creating "a fictitious story about Charles Kight."

(T. 449). A though M. Bostic had no information about the case,
he was willing to help M. Hutto by testifying against M. Kight
if it would help himon his own charges (T. 454-55). M. Bostic
wote a letter to the State Attorney's Ofice and was intervi enwed
by Baker King about testifying against M. Kight (T. 457). He
told M. King about "what [he] and Hugo had put together." (T.
457). M. Bostic was later brought to the State Attorney's
Ofice to be prepped for trial with the other snitches; however,
he changed his m nd about cooperating with the State "[b]ecause
[he] felt like it wasn't right." (T. 460). M. Bostic knew that
the snitches had fabricated their testinony because they wanted
to get help on their sentences; he also heard themtal king openly
with the State Attorneys about what they expected in exchange for
their false testinony against M. Kight (T. 461-63).

M. Sins and M. Ellwod also testified that the four
snitches tal ked openly about what they expected in exchange for

their testinony when they were together at the State Attorney's
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Ofice. M. Ellwod expected to have his sentence reduced and
retention of jurisdiction dropped (T. 196, 212, 292). M. Hugo
was prom sed that he would go to work rel ease rather than going
back to prison (T. 200, 292). M. Mwody was told that his escape
time would be dropped (T. 200, 292). And M. Sins was told that
he woul d be released early (T. 212-13; 285-86). The snitches
were told that there would be nothing in witing before the trial
and that they nust testify that no prom ses had been nmade (T.
198, 286). The testinony that the snitches had expectations of
recei ving assistance fromthe State in exchange for their
testinony is supported by docunentary evidence. Baker King and
Deni se Watson filed notions to vacate on behalf of M. Hugo and
M. Sins after M. Kight's trial; the notions specifically refer
to their assistance in convicting M. Kight. The evidence al so
showed that prior to M. Kight's trial, both M. Hugo and M.
Sins had filed notions to reduce their sentences which had been
deni ed. Denise Watson also agreed to a notion on behalf of M.
El | wod reducing his sentence based on his testinony in M.
Kight's case. In M. Mody's case, Ms. Watson stipulated to the
court's jurisdiction over a notion to vacate sentence that was
time barred and stipulated to the grounds in the notion.

When this Court affirnmed the denial of relief after the 1989
evidentiary hearing, it recognized that there was "conflicting
testinony" regarding the State's deals with the informants.

Kight v. State, 574 So. 2d 1066, 1073 (Fla. 1991). Wth the

addition of M. OKelly's testinony, which is consistent with
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that previously offered by M. Kight during post-conviction, the
evi dence proves that M. Hutto confessed to this crinme and
gathered fal se testinony against M. Kight to save hinself. M.
OKelly testified that M. Hutto confessed to stabbing a taxicab
driver (PCGR 538-39, 553). Wile M. Hutto tal ked about M.

Ki ght being his codefendant, he indicated that he was responsible
for the victims death (PCR 553-54). M. Hutto also told M.
O Kelly that he was going to save hinself by blamng M. Kight
for the nurder (PC-R 555-56). This testinony corroborates that
of M. Ellwod and M. Sins that M. Hutto recruited themto
provi de fal se testinony against M. Kight and that M. Kight in
fact did not confess to the nurder.

This testinony and docunentary evidence belies the State's
repeated assertions to the jury that convicted M. Kight that the
j ai l house informants had nothing to gain by testifying:

Ladi es and gentl enmen, consider those
statenents that they nmade, and M. Sheppard
woul d have you believe that there is a giant
conspiracy by these four individuals, but
consider any of the factors that back that
up. Was there ever shown any aninosity or
any reason to dislike M. Kight or was it
ever shown that there was any aninosity or
reason to like M. Hutto or was it ever shown

that there was any reason or benefit that
t hey m ght have received fromthe State.

They are all under sentence. They don't
have a pending case. They are not in a
situation to cut any deal or to do anyt hing.
They are sentenced and in the state prison.

|"d submt it you |l ook, you couldn't
find one single reason for themto cone in
and testify to what they heard other than
it's the truth. Plainly and sinply, it's the
truth.
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(R 2374-75). By vouching for the credibility of wtnesses who
were |lying about M. Kight's involvenent in the case and about
their owm notives for testifying, the State Attorneys
intentionally msled the jury that convicted M. Kight and
sentenced himto death on the basis of false testinony.

The evidentiary hearing testinony of M. Ellwod, M. Sins,
M. Bostic, and M. OKelly is consistent with all of the other
evidence in the case which supported the defense theory that M.
Hutto was the actual killer. At trial, M. Kight's |awer
presented evidence that M. Hutto had confessed to two people
t hat he stabbed a taxicab driver and had shown one of them a
bl ood- st ai ned knife that he cl aimed was the nurder weapon (R
2204- 05, 2304-05). M. Hutto also made an incul patory statenent
to the police that "I was so blasted and that's the only reason |
done it."* (R 2199). In addition, M. Hutto had the victims
lighter and watch when he was arrested and the blood on his
cl othes was consistent with that of the victim (R 2194).

M. Hutto also testified and presented a detailed story of
the nmurder. He clainmed that he had bl acked out after ingesting
an incredible amunt of drugs and al cohol (R 2180). Wen he
awoke, he saw M. Kight commtting the nmurder, which he tried to
prevent (R 2181). M. Hutto denied that he had ever confessed

to the crine and clained that he renenbered nothing about it for

BOF course, the State was aware of this statenent when it
decided to make a deal with M. Hutto and use himas the primary
source of its information against M. Kight. The State was
probably unaware that M. Hutto had failed a pol ygraph test
regarding his and M. Kight's involvenent in the nurder.
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four nmonths (R 2177, 2184). He admtted that he put the story
together during a twenty-hour neeting wwth his |Iawer (R 2299).
The defense evidence at trial directly contradicts M.
Hutto's trial testinmony and is consistent with the evidence that
has been presented during M. Kight's post-conviction
proceedi ngs. The evidence di scovered since the trial, when
consi dered cunul atively and in conjunction with that presented by
the defense at trial, proves that M. Hutto was the actual
killer. The circuit court found the evidence of M. Hutto's
culpability "troubling," but m stakenly believed that it was
precluded fromgranting M. Kight a life sentence. This Court
shoul d al so be troubl ed by the evidence proving M. Hutto's

involvenent. M. Kight is entitled to a |life sentence.
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CONCLUSI ON

On the basis of the argunents presented herein, M. Kight
urges that this Honorable Court set aside his unconstitutional
conviction and death sentence.

| HEREBY CERTIFY that a true copy of the foregoi ng Arended
Initial Brief has been furnished by United States Mail, first
cl ass postage prepaid, to all counsel of record on August _ |,

1999.

CHRI STI NE HAYDI NGER
Fl orida Bar No. 0110001
Attorney for M. Kight

O fice of the CCRC South
1444 Bi scayne Bl vd.
Suite 202

Mam , FL 33132-1422
(305) 377-7580

Copi es furnished to:

Curtis French

Assi stant Attorney General
Department of Legal Affairs
The Capitol

Tal | ahassee, FL 32399

93



