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STATEMENT OF THE CASE AND FACTS

The appel l ants’ statenent of the case and facts is sufficient,
and therefore appellees will omt the statenent pursuant to Rule
9.210(c), Florida Rul es of Appellate Procedure. Appellees note the
fact that the trial court, after full <consideration of the
argunents of both parties, found the argunent of the defendants
(appel |l ees here) “to be nore persuasive on each point....” (R -
325) In addition, appellees note that proposed Anendnent Two was
approved by 72. 8% of the voters casting ballots in the 1998 general
election. (RII - 307)

For the Court’s conveni ence, the ballot title and summary and
the full text of proposed Arendnent Two are set forth bel ow

BALLOT TITLE: PRESERVATION OF THE DEATH

PENALTY: UNITED STATES SUPREME COURT
INTERPRETATION OF CRUEL AND UNUSUAL
PUNISHMENT.

BALLOT SUMMARY:. Proposing an anendnent to
Section 17 of Article | of +the State
Constitution preserving the death penalty, and
permtting any execution nethod unless
prohibited by the Federal Constitution.
Requires construction of the prohibition
agai nst cruel and/or wunusual punishment to
conform to United States Suprenme Court
interpretation of the Ei ghth Anmendnent.
Prohi bits reduction of a death sentence based
on invalidity of execution nethod, and
provides for continued force of sentence.
Provides for retroactive applicability.

R -1, Ex. B



Rl -1,

The text of the anendnent provides:

Exs.

Sect i

SECTION 17. Excessive punishments. - - EXcessi ve
fines, ~cruel and e+ unusual punishment,
attainder, forfeiture of estate, indefinite
i nprisonnment, and unreasonable detention of
W tnesses are forbi dden. The death penalty is
an authorized punishment for capital crimes
designated by the Legislature. The
prohibition against cruel or unusual
punishment, and the prohibition against cruel
and unusual punishment, shall be construed in
conformity with decisions of the United States
Supreme Court which interpret the prohibition
against cruel and unusual punishment provided
in the Eighth Amendment to the United States
Constitution. Any method of execution shall
be allowed, unless prohibited by the United
States Constitution. Methods of execution may
be designated by the legislature, and a change
in any method of execution may be applied
retroactively. A sentence of death shall not
be reduced on the basis that a method of
execution is invalid. In any case in which an
execution method is declared invalid, the
death sentence shall remain in force until the
death sentence can be lawfully executed by any
valid method. This section shall apply
retroactively.

A & B (enphasis in original).

on 101.161(1), Florida Statutes, provides:

(1) Whenever a constitutional anendnent or
ot her public neasure is submtted to the vote

of the people, the substance of such anendnment
or other public neasure shall be presented in

clear and unanbiguous |anguage on the
ball ot....The substance of the anendnent. .. and
the ballot title shall be an explanatory



statenent, not exceeding 75 words in |ength,

of the chief purpose of the neasure. The

ballot title shall consist of a caption, not

exceeding 15 words in length, by which the

measure is comonly referred to or spoken of.
SUMMARY OF THE ARGUMENT

I. The ballot title and sunmary nust state the chief purpose
of the anmendnment cl early and unanbi guously, but it need not explain
every actual or potential ramfication of the proposed anendnent.
In re Advisory Opinion to the Attorney General--Save Our
Everglades, 636 So.2d 1336, 1341 (Fla. 1994). The burden is upon
anyone challenging a proposed anendnent to prove it clearly and
concl usively defective. Askew v. Firestone, 421 So.2d 151, 154
(Fla. 1982)

The ball ot summary for Amendnent Two explicitly informed the
voters that the proposed anmendnent woul d conformthe interpretation
of the prohibition against “cruel or unusual” punishnment to that of
the Eighth Amendnent’s “cruel and unusual punishnent,” and thus
explained its chief purpose and |legal effect. The use of the term
“and/or” in the summary i s not anbi guous or m sl eadi ng because it

reflects the |anguage of the anmendnent’s text that states the

previous “or” provision and the revised “and” provision shall be

construed in conformty with the E ghth Amendnent. Thus, the
previous |anguage will be interpreted in the sane manner as the
revi sed.



The contention that the summary does not inform voters that
proportionality review has been “restricted” in crimnal cases
where the sentence is not death is wthout nerit. First, the
voters are explicitly told that in conform ng the Florida provision
to that of the federal constitution, the review of any sentence as
cruel and unusual would be that permtted by the E ghth Anendnent.
Second, any difference in proportionality reviewis, as appellants
acknowl edge, at nost only a “potential” ramfication of the
amendnent. This Court never delineated the differences between the
previous Florida prohibition and that of the Eighth Anmendnent.
Even assum ng there was a never-explicated substantive difference,
the ball ot summary inforned the voter the standard of review would
be that inherent in the Eighth Arendnent. The voters thus knewthe
“legal effect” of the nodification, and that is all the ballot
summary was required to tell them

II. The words “preservation” and “preserving” are neutra
terms that in context mean only that Amendnent Two seeks to protect
or mai ntain the death penalty. The anmendnent achi eves this purpose
in a nunber of ways. First, by authorizing the death penalty, the
anendnent hel ps to insul ate the death penalty fromchal |l enges based
on the Florida Constitution. Second, it permts any nethod of

execution unl ess prohibited by the federal constitution. Third, it



provi des death sentences will continue in effect if a particular
met hod of execution should be found unconstitutional. These
changes all serve to “protect” or “maintain” the death penalty.

Amendnment Two does not duplicate section 922.105, Florida
Statutes (1998 Supp.). Section 922.105 does nothing nore than
provi de for execution by lethal injectionif electrocutionis found
to be wunconstitutional punishnent. Amendnment Two does not
duplicate that specification but rather authorizes the | egislature
to designate nethods of execution. In providing as a matter of
state constitutional law t hat death sentences may not be reduced if
a nethod of execution is found invalid, the anendnent helps
insulate the death sentence from attack wunder the Florida
Constitution. The legislature has no authority to specify by
statute how the state constitution is to be interpreted, so
Amendnment Two cannot duplicate section 922. 105.

III. Appellants have no credible basis for contending that in
authorizing the legislature to “designate” crines punishable by
deat h and to “desi gnate” net hods of execution, Anendnment Two grants
the |l egislature a power subject neither to gubernatorial veto nor
judicial review. The common definition of the term designate is
only to “indicate” or “make known.” Furthernore, the word

designate is used elsewhere in the Florida Constitution



specifically in Article X, Section 17(b), in the sense of “to
provide by law.” Nothing in Arendnent Two renotely suggests an
intent tolimt the constitutional powers of the governor to veto,

and the judiciary to review, the legislature s actions.



ARGUMENT
Standard of Review

The question presented to the | ower court was one of | aw only;
there were no disputed issues of fact. The issue on appeal
therefore is whether the lower court erred as a matter of law in
deciding whether the ballot title and summary conplied wth
section 101.161(1), Florida Statutes. Before addressing point by
point the argunents of the appellants, the appellees will briefly
set forth those requirenents as enunciated in this Court’s
deci si ons.

This Court held in In re Advisory Opinion to the Attorney
General--Save Our Everglades, 636 So.2d 1336, 1341 (Fla. 1994),
t hat :

“Section 101.161 requires that the ball ot
title and sunmmary for a pr oposed
constitutional anendnent state in clear and
unanbi guous | anguage the chi ef purpose of the
measure.” Askew v. Firestone, 421 So.2d 151,
154-55 (Fla. 1982). This is so that the voter
w || have notice of the issue contained in the
amendnent, wll not be msled as to its
purpose, and can cast an intelligent and
i nforned ball ot. Id. at 155. However, “[it
is not necessary to explain every ramification
of a proposed amendment, only the chief
purpose.” Carroll v. Firestone, 497 So.2d
1204, 1206 (Fla. 1986). (e.s.)

The ball ot summary “should tell the voter the |legal effect of the

anmendnent, and no nore.” Evans v. Firestone, 457 So.2d 1351, 1355



(Fla. 1984).

In Florida League of Cities v. Smith, 607 So.2d 397 (Fla.
1992), this Court al so acknow edged “a strong public policy agai nst
courts interfering in the denocratic processes of elections.” Id.
at 400 (citing Askew v. Firestone, 421 So.2d 151 (Fla. 1982), and
City of DeLand v. Fearington, 108 Fla. 498, 146 So. 573 (1933)).
As stated in Askew, “[i]n order for a court to interfere with the
right of the people to vote on a proposed constitutional amendnent
the record nmust show that the proposal is clearly and concl usively
defective.” Askew v. Firestone, 421 So.2d at 154.

The public policy against judicial interference wth the
ballot is particularly apposite when the anmendnent has been
proposed by the legislature rather than by the citizens initiative
process, for the fornmer has “structural safeguards” that the latter
does not. See Fine v. Firestone, 448 So.2d 984, 999 (1984) (Shaw,
J., concurring). Thus, what Justice Terrell said many years ago i s
still true today:

[We are dealing wth a constitutiona
denocracy in which sovereignty resides in the
people....They have a right to change
abrogate or nodify [the state constitution]
in any manner they see fit so long as they
keep wthin the confines of the Federal
Constitution. The |egislature which approved
and submtted the proposed anendnent took the

sane oath to protect and defend the
Constitution that we did and our first duty is



to uphold their action if there is any
reasonabl e theory under which it can be done.
This is the first rule we are required to
observe when considering acts of t he
| egislature and it is even nore inpelling when
consi deri ng a pr oposed constitutional
amendnent which goes to the people for their
approval or disapproval...
Gray v. Golden, 89 So.2d 785, 790 (Fla. 1956).

Amendnent Two was approved by nearly 73%of the voters casting
ballots in the 1998 general election. This Court should not
overturn that vote in the absence of a persuasive showi ng that the
ballot title and sunmary were clearly and concl usively defective.

Appel lants fail to make that show ng.

I. THE BALLOT SUMMARY INFORMS THE VOTER OF THE CHIEF

PURPOSE OF AMENDMENT TWO--TO CONFORM THE INTERPRETATION

OF “CRUEL AND UNUSUAL PUNISHMENT” TO THE EIGHTH

AMENDMENT--AND DOES NOT SUGGEST PROPORTIONALITY REVIEW

THEREUNDER DIFFERS FOR CAPITAL AND NON-CAPITAL CRIMES.

The appellants first assert that the |anguage of the ball ot
title and summary is not clear and unanbi guous, and that it is
m sl eadi ng “because of what it does not say.” Mre specifically,
appel l ants claimthat:

1. the *“anbiguous” reference to *“cruel and/or unusual
puni shment” in the summary does not clearly advise the voters that

the text will be altered to substitute “and” for “or”

2. the sunmmary does not informthe voters that the change



will affect not just the death penalty, but wlill limt
proportionality review for sentences for all <crines to the
standards of the federal constitution;

3. the summary does not inform voters that the proposed
amendnent “would curtail the authority of governnment entities” as
required by Advisory Opinion to the Attorney General--Restricts
Laws Related to Discrimination, 632 So.2d 1018 (Fla. 1994).

None of these points has nerit. The ballot summary expressly
informse the voter that the proposed anendnent “[r]equires
construction of the prohibition against cruel and/or unusual
puni shment to conform to the United States Suprene Court
interpretation of the Ei ghth Amendnent.” This | anguage does not
reasonabl y suggest that the amendnent woul d apply only to the death
penalty, and not to non-capital crines. The voter is clearly
informed that the Florida prohibition applies to all crines in the
sane way as does the Eighth Anendnent. Appel l ants’ bri ef
acknowl edges the inport of the above-quoted sentence from the
bal | ot summary but conplains that because “it is sandw ched in
bet ween the sentences dealing exclusively with the death penalty”
it lacks “sufficient clarity.” (App. Br. at 11) Appellees submt
there is nothing msleading in this sentence and it could not nore

clearly state that the Florida provision nust be construed in

10



conformty with the Eighth Arendnent. No decision of this Court
has ever faulted a ball ot summary because a sentence m ght arguably
have been better pl aced.

Nor can appel | ants wing anythi ng m sl eadi ng out of the ball ot
summary’s use of “and/or”, because that termreflects the | anguage
of the text of the anmendnent:

The prohibition against cruel or unusual

puni shnment [the original Florida term, and

the prohibition against cruel and unusual

puni shnent [the new ternj, shall be construed

in conformty with decisions of the United

States Suprenme Court which interpret the

prohi bition agai nst cruel and unusual

puni shment [the federal tern] provided in the

Ei ghth Amendnent....(e.s.)
The shorthand “and/or” in the sunmary refers to both the previous
and the proposed Florida termand mrrors the | anguage used in the
text of the amendnent. It was |likely used because of the 75-word
limtation inposed on ballot sunmaries by section 101.161(1),
Florida Statutes. The purpose this part of the text reflectsisto
conformthe Florida prohibition to that of the Ei ghth Amendnent.
To the extent the previous provision mght still apply to sone
cases, it nust be construed in conformty wth Suprene Court
decisions interpreting the Ei ghth Arendnent. The ball ot summary

advi ses the voters that the amendnent is to apply retroactively.

Thus, there is nothing msleading about the use of the term

11



“and/or.” Moreover, it is not necessary to inform the voters
expressly that “or” will be changed to “and” because they are
plainly instructed that the anmended | anguage will be interpretedin
conformty wth the E ghth Amendnent.

Appel l ants al so assert that the summary i s deficient because
“and” potentially provides a narrower standard of proportionality
review for non-capital crimes than did the previous “or,” and
voters are not inforned that their rights are nore limted as a
result. (App. Br. at 10) This claimalso fails. In the first
pl ace, the summary explicitly inforns the voter that the Florida
provision as anended wll be construed in conformty wth the
Ei ghth Amendnent. “[I]t is sufficient that the ballot sunmary
clearly and accurately sets forth the general rule to be applied
and inforns the voters of the chief purpose of the proposal....”
Advisory Opinion to the Attorney General Re Tax Limitation, 673
So.2d 864, 868 (Fla. 1996). See also Askew v. Firestone, supra,
421 So.2d at 154-155. It is not necessary to explain every
incidental ramfication of a proposed anendnent much less a
“potential” ramfication. Carroll v. Firestone, supra, 497 So.2d
at 1206.

The case that forecl oses appellants’ argunent, which they do

not even attenpt to distinguish, is Grose v. Firestone, 422 So.2d

12



303 (Fla. 1982). Grose involved a challenge to the ballot sunmary
for an anmendnent to Article I, section 12, Florida Constitution,
conformng that search and seizure provision to its federal
counterpart in the Fourth Amendnent. This Court denied the
chal | enge, stating that

[a] ppel l ants effectually seek an exhaustive

explanation reflecting their interpretation of

t he amendnent and its possible future effects.

To satisfy their request would require a

| engthy history and analysis of the |aw of

search and seizure and the exclusionary rule.

I ncl usi on of all possible effects, however, is

not required in the ballot sunmary.
Id. at 305. The ballot sunmary for Amendnent Two inforns the voter
how the anendnent nust be construed and therefore neets the
requirenent of telling the voter “the legal effect of the
anendnent, and no nore.” See In re Advisory Opinion to the
Attorney General--Save Our Everglades, 636 So.2d 1336, 1342
(quoting Evans v. Firestone, supra, 457 So.2d at 1355).

Finally, the contention that Amendnment Two will result in a

narrower standard of proportionality reviewfor non-capital crines

13



is a matter of speculation at best.!? This Court’s decisions
consistently have held that the ballot summary does not have to
inform the voter of ®“all possible effects” or speculative and
incidental effects. Advisory Opinion to the Attorney General Re:
Prohibiting Public Funding of Political Candidates’ Campaigns, 693
So.2d 972 (Fla. 1997) (ballot summary nust state chief purpose of
t he measure, and need not explain every detail or ramfication);
Save Our Everglades, supra, 636 So.2d at 1341 (quoting Carroll v.
Firestone, 497 So.2d at 1206). Al though this Court ruled in
williams v. State, 630 So.2d 534 (Fla. 1994), that there could be

proportionality reviewof crimnal penalties other than death under

Article I, section 17 of the Florida Constitution, it has never
explored the differences between the Article I, section 17 and the
Ei ght h Amendnent . In Hale v. State, 630 So.2d 521 (Fla. 1993),

the Court expressly declined to place a broader construction on
Article I, section 17:

Hal e asserts that the “cruel or unusual”
clause in the Florida Constitution is broader
that the “cruel and unusual” clause in the
United States Constitution. Hale invites this

lAppel | ant s’ bri ef and their trial court menor andum
acknow edge the fundamental difficulty with their argunent when
they refer to proportionality review under the previous Florida
provision as only “potentially” broader than that avail abl e under
t he Ei ghth Amendnent. ( See App. Br. at 10 and trial nenorandumRI | -
256, 264 9127)

14



Court to fornmulate a test to define the scope
of this right under the Florida Constitution,
and to then declare that his sentence is cruel
or unusual. W decline to do so. It is not
necessary to delineate the precise contours of
t he Fl ori da guar ant ee agai nst cruel or unusual

puni shment in this case because Hale's
sentence is clearly not disproportionate to
his crine.

Any evaluation of the proportionality of a
sentence to its associated crine involves an

often I npreci se anal ysi s. The f eder al
constitution protects against sentences that
are both cruel and unusual. The Florida
Constitution, arguably a broader

constitutional provision, protects against
sentences that are either cruel or unusual ..
A nore searching inquiry into the scope of the
guarantee under the Florida Constitution is
plainly not warranted at this tine. I n
reaching this conclusion, we reaffirm our
commtnment to the proposition that “[t]he
Il ength of the sentence actually inposed is
generally said to be a matter of |egislative
prerogative.” Leftwich v. State, 589 So.2d
385, 386 (Fla. 1st DCA 1991) (citing Rummell
v. Estelle, 445 U.S. 263, 100 S.Ct. 1183, 63
L. Ed. 2d 382 (1980)).

Id. at 525-526 (enphasis the Court’s).

Hale stated that proportionality review of noncapital
sentences is available under both the federal and the state
constitutions, but the decision nade no attenpt to define the
di fferences between the clauses in the two constitutions other than
to note that one i s “arguably” broader. The Court has not engaged

in substantive analysis of this issue in any |later case. The

15



differences between the two constitutional provisions were
therefore never nore than “potential,” as plaintiffs admt.

Thus, in conclusion, the question whether and to what extent
proportionality revieww || be narrower under the anended provi si on
is a mtter of speculation, as this Court never expl ained how the
former provision mght have been broader.? Al we know is that
proportionality analysis is “often inprecise” and this Court
regards the length of a sentence to be generally a matter of
“l egislative prerogative.” In this vale of uncertainty,
appel lants’ reliance on Restricts Laws Related to Discrimination,
supra, 632 So.2d 1018, is m splaced. The anendnent there at issue
clearly took away governnent power to enact a discrete and
identifiable category of laws related to discrimnation, which the

bal | ot summary did not nake clear. Anmendnent Two does not curtai

or take away | egislative power. Rather, it mandates a certain
interpretation of the Florida Constitution. Here, it would be
i npossible to tell the voter what, if anything, is |ost. |t

2Appel lants cite two cases, Allen v. State, 636 So.2d 494, 497
n.5 (Fla. 1994), and Tillman v. State, 391 So.2d 167, 169 n. 2
(Fla. 1991), stating that use of the word “or” in Article I,
section 17 indicated that “alternatives were intended.” This dicta
does nothing to advance the question that the Court expressly
refrained fromaddressing in Hale v. State, supra, whether and how

the Florida provision differed in any material way fromthe Ei ghth
Amendnent .

16



therefore suffices to tell the voters what they will have, and that
i s what ever the Eighth Anendnent provides. See Grose v. Firestone,

supra.

II. THE BALLOT TITLE IS NOT A MISLEADING POLITICAL
SLOGAN, NOR DOES IT DUPLICATE SECTION 922.105, FLORIDA
STATUTES.

Appel | ants next argue that the use of the word “preservation”
inthe ballot title was m sl eadi ng and tantanount to fear-nongering
because it falsely inplied to the voters that the death penalty
woul d be “abolished” in Florida if they did not approve Anendnent
Two. Appellants al so contend that in prohibiting the reduction of
death sentences based on a future finding that a nethod of
execution is unconstitutional, Arendnent Two acconpli shes only what
is already prescribed by section 922.105, Florida Statutes (1998
Supp.), and the ballot sumary is msleading in failing to so
informvoters

The ballot title should be read i n conjunction with the ball ot
summary--as nost voters would do and this Court nmust. See Advisory
Opinion to the Attorney General Re Tax Limitation, 673 So0.2d 864,
868 (Fla. 1996) (“Section 101.161 requires the ballot title and

summary to be read together.”) Nothing in what the voters read

inplies that the death penalty will stand abolished if they do not

17



approve it. To suggest otherw se, appellants ransack two
dictionaries and a |egal thesaurus for synonyns of “preserve.”
Appel I ants can nmake not hi ng of such synonynous and i nnocuous terns
as “keep safe from injury,” “protect,” or “keep in perfect or
unal tered condition; maintain unchanged.” Looking further, they
espy the word “save” and wi thout further pause or regard for text
conclude that the Anmendnent Two ballot title “is wvirtually
synonymous with the ballot title “Save Qur Everglades,” but is
“even nore enotionally charged.” (App. Br. at 14)

Wth all due respect, this point is near frivolous. There is
nothing “enotional” about the words “preservation” and
“preserving.” These words clearly are used in accord with their
common neani ng--to maintain or protect. Anmendnent Two does in fact
serve to maintain or protect the death penalty in several ways.
First, the death penalty itself, because it is authorized by the
anendnent for capital crinmes designated by the | egislature, cannot
be found to violate the Florida Constitution. It is preserved
unless it is found to be cruel and unusual punishnment under the
Ei ght h Arendnent. Second, as the voter is infornmed, Amendnent Two
“permt[s] any execution nethod unless prohibited by the Federal
Constitution,” further insulating the death penalty from attack

except on federal constitutional grounds. Third, as the voter is

18



al so inforned, the amendnent

[p]rohibits reduction of a death sentence

based on invalidity of execution nethod, and

provides for continued force of sentence.

Provides for retroactive applicability.
Thi s | anguage advi ses the voter that once nmeted out death sentences
will continue in effect--i.e., be “preserved’--if a particular
met hod of execution should be found constitutionally invalid.
Nothing in the ballot title and summary inplies the death penalty
will be “abolished” if the anendnment is not approved.

It is beyond dispute that the death penalty would be
threatened for all those under sentence of death at any tine
el ectrocution should be found unconstitutional under the federal
constitution. This fact was underscored in Jones v. State, 701
So.2d 76, 80-81 (Fla. 1997) (Harding, J., concurring specially),
wherein Chief Justice Harding pointed out that invalidation of a
means of execution could constitute the basis for the comutation
of all death sentences inposing that nethod and urgi ng anendnent of
section 922.10, Florida Statutes, to avert a possible
constitutional “train weck.” The word “preservation” thereforeis
not m sl eading. One purpose of Amendnent Two is to preserve the
death penalty in that circunstance (suggested by Chief Justice

Harding) where it could conceivably fail. (See House of

Representatives Conmttee on Crinme and Punishnent Final Bill
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Research and Econom c I npact Statenent) (RII1-277, Ex. B)

Plaintiffs’ reliance on In re Advisory Opinion to the Attorney
General--Save Our Everglades, 636 So.2d 1336 (Fla. 1994), is
unavailing. There, the Court found that use of the word “save” in
the ballot title inplied the Evergl ades were | ost or in danger of
being lost, while nothing in the text of the proposed anmendnent
even “hints at such peril.” Id. at 1341. The title inplied a
critical fact that the text did not support.

Amendnment Two does not present such an inconsistency. | t
works to preserve the death penalty in the several ways outlined
above and the voters are appropriately informed. That is all that
section 101. 161 requires. Even assum ng that reasonable m nds
m ght differ over the enotional content of the word “preservation,”
that is hardly a sufficient basis for a court to void the express
will of the people and the |legislature.?

The fact that the ballot summary does not allude to section
922.105, Florida Statutes (1998 Supp.), does not render it

defective or m sleading. Section 922.105(1) provides for execution

3As pointed out, the voters overwhelmngly approved the
amendnent . Article |, section 1 of the Florida Constitution
provides that “all political power is inherent in the people....”
Article 1, section 1 requires that a constitutional anmendnent
proposed by the | egi sl ature nmust be approved by a three-fifths vote
of each house. It cannot be doubted that Anendnent Two expresses
the will of the people and the |egislature.
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solely by lethal injection if electrocution is found to be
unconsti tutional . (It is interesting that appellants’ argunent
nowhere inforns the Court exactly what section 922.105(1) states.)
Amendnent Two does not specify lethal injection as an alternative
met hod of execution; rather, it authorizes the legislature to
designate alternative nmethods. The authorization to designate an
alternative nmethod is necessary because it cannot be said wth
certainty--there being no Florida case--that lethal injection is
constitutional in this state, or that electrocution wll forever
remain so. Thus, the very prem se of appellants’ argunent--that
Amendnent Two and section 922.105 are redundant--is erroneous.
Appel lants fare no better in arguing that section 922.105
al ready ensures that a death sentence will not be reduced to life.
Section 922.105 al one does not and cannot “ensure” that a death
sentence wll not be reduced because that question could depend on
construction of the ex post facto clause and perhaps other
provisions of the Florida Constitution.? See Jones v. State,

supra. Section 922.105 by itself can do no nore than specify the

‘For exanple, it has been contended that the “saving clause”
in Article X, section 9, of the Florida Constitution prohibits
changi ng the net hod of execution in a capital case. See Washington
v. Dowling, 109 So. 588 (Fla. 1926), and Ex Parte Browne, 111 So.
518 (Fla. 1927). Amendnent Two forecloses a reduction argunent
based on any provision of the Florida Constitution.
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alternative use of lethal injection if death sentences are not
constitutionally required to be reduced. Anendnent Two ensures
that the Florida Constitution will not be interpreted to require
t he reduction of a death sentence. Therefore, Amendnent Two i s not
a redundancy.

The cases plaintiffs cite in support of their redundancy
argunent may be easily distinguished. |In Askew v. Firestone, 421
So.2d 151 (Fla. 1982), the legislature proposed an anendnent that
purported to “prohibit” various state officers from | obbying
certain entities for a twd-year period i medi ately after |eaving
of fice unl ess they conplied with financial disclosure requirenents.
The ball ot summary did not advise voters that an existing statute
i nposed a bl anket prohibition on such | obbying for two years after
the office holder left office. Id. at 155-156. The Court noted
t he chi ef purpose of the amendnent was not to prohibit | obbying but
to renove the statutory two-year ban, and that the ballot sumrmary
did not reflect that purpose. 1d. at 156. Anendnent Two i S not so
f | aned.

In Advisory Opinion to the Attorney General re Casino
Authorization, 656 So0.2d 466 (Fla. 1995), the Court discerned
multiple flaws in the ballot summary, one of them nuch |ike the

flaw in Askew, supra. There, the summary stated that “[t]his
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anendnent prohibits casinos unless approved by the voters....”
That statenent falsely inplied casinos were allowed in Florida,
when, in fact, nobst casino gam ng was prohibited. The summary
suggested, contrary to statutory law, that casinos were not
prohibited, and it fal sely suggested the purpose of the anmendnent
was to prohibit casinos when its plain effect was to authorize
them 1d. at 469 and n. 3. Anendnent Two suffers no such defect.
The title, the summary and the text of the anendnent are perfectly
consi stent.

Plaintiffs’ reliance on Evans v. Firestone, 457 So.2d 1351
(Fla. 1984), is also unavailing. The Court found the Citizens
Rights in Gvil Actions ballot summary was m sl eading in informng
the voter that the proposed anmendnent established a right to
summary judgnent when such a right had |ong been established in
Florida as a rule of procedure. The voter was not advised of this
fact or of the real effect of the amendnent--to el evate an exi sting
procedural right to constitutional status. Anendnent Two has no
conparabl e effect. Lethal injectionis not aright or a punishnment
t he anmendnent el evates to constitutional status. The anmendnent
gives the l egislature authority to designate alternative net hods of
execution; it does not “lock-in” lethal injunction. Furthernore,

contrary to what plaintiffs contend, section 922. 105 standi ng al one
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cannot be said to preserve the death penalty. Unlike a summary
j udgnment rul e of unquestioned validity, any attenpt to preserve the
deat h penalty on the occurrence of a specified contingency nust be
read agai nst constitutional standards. The legislature is not the
final authority on constitutional standards. Hence, Arendnent Two
does not duplicate section 922.105 or raise established law to
constitutional status. Rather, it provides a constitutional
foundation for the legislature to specify alternative nethods of

execution should electrocution or even lethal injection fail.

III. AMENDMENT TWO DOES NOT ALTER THE CONSTITUTIONAL
SEPARATION OF POWERS WITH RESPECT TO DESIGNATED CAPITAL
CRIMES AND METHODS OF EXECUTION.

Appel l ants’ last argunent takes issue with |anguage in the
text of Anmendnment Two t hat says the death penalty “is an authorized
puni shment for crinmes designated by the |egislature” and that
“[mMethods of execution may be designated by the Legislature.”
Appel l ants contend, citing no supporting authority, that the word
“desi gnat ed” neans sonet hing other than “enacted” or “provided by
| aw. ” In fact, they contend the word “inplies” that the
Legi sl ature has arrogated an unprecedented power to itself, the

power to “designate,” that is not subject to a gubernatorial veto

or tojudicial review, and that the ballot summary is defective in
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failing to disclose this “radical change” to separation of powers.

“Desi gnate” neans nothing nore portentous than to “specify,”
“indicate,” “mke known directly” or “denom nate.” Wbster’'s Third
New International D ctionary (1981). None of these neanings
connotes an exclusive and unrevi ewabl e constitutional power, and
nothing in the legislative history surrounding the adoption of
House Joint Resolution 3505 reflects an intent to deprive the
governor and the judicial branch of their constitutional powers.
The legislature can only designate a capital crime or a nethod of
execution through the exercise of its |awraking power--i.e., by
enacting a | aw.

Exam nation of the staff analysis of the Senate conpani on

resolution indicates that the legislature would “desi gnat e”
capital crinmes by enacted |aw. See House of Representatives
Committee on Crine and Puni shnent Final Bill Research and Econom c

| npact Statenent. (RI1-277, Ex. B) See also Ellsworth v. Insurance
Company of North America, 508 So.2d 395 (Fla. 1st DCA 1987)
(appellate courts may consider legislative staff summaries in
construing statutes). The staff analysis recognizes that if the
anendnent passes, the legislature would be precluded from
abol i shing the death penalty but “coul d enact | aws that effectively

nullify the effect of this provision [by] elimnating capital
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crinmes.” Staff Analysis at 5.

Furthernmore, it is fundanental that all provisions of the
constitution should be interpreted wwth reference to each other
unless a different intent is clearly manifested. See Broward
County v. City of Fort Lauderdale, 480 So.2d 631, 633 (Fla. 1985)
(quoting Burnsed v. Seaboard Coastline Railroad, 290 So.2d 13, 16
(Fla. 1974)). Amendnent Two does not purport to anend other
sections of the state constitution relating to the executive and
judicial branches. Therefore, Amendnent Two nust be read together
Wi th existing provisions relating to the separate powers of those
br anches.

In addition, the term*“designated by the | egi sl ature” al ready
appears in Article X, section 17(b), of the Florida Constitution in
relation to funding the Everglades Trust Fund. I n that context,
the term “designated by the legislature” is synonynous with the
ternms “provided by | aw and “provi ded by general |aw,” whi ch appear
t hroughout the Constitution and are consistent with the executive
approval and veto powers set forth in Article Ill, section 8, of
the Florida Constitution.

Not hing in the amendnent or its legislative history supports
the highly strained and essentially frivolous argunment that the

word “designate” conceals the legislature’s intent to create and
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exerci se unrevi ewabl e power. |ndeed, appellants aptly referred to
this point in the trial court as only “arguable” (RII1-291, 38), a
far cry fromthe clear and concl usive show ng the case | aw conpel s
themto nmake.

CONCLUSION

Appel I ants have not shown the ballot title and summary to be
clearly and conclusively defective. The judgnent of the trial
court nust therefore be affirned.
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