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PRELI M NARY STATEMENT

Petitioner, the State of Florida, was the prosecution in the
trial court and Respondent in the Fourth District Court of Appeal.
Petitioner will be referred to herein as “the State”. Respondent,
Brian Ri x, was the defendant in the trial court and Petitioner in
the Fourth District Court of Appeal. He will be referred to herein
as “Respondent” or *“Defendant”. An Appendi x of the pertinent
docunents which are included in the record are attached and wl | be

referred to by the synbol “Ex”.



STATEMENT OF THE CASE AND FACTS

The record presented by Respondent in his petition for wit of
habeas cor pus consi sted of the petition, the March 16, 1999 hearing
transcript, and an undated copy of the notion to set bond. (Ex. 1).
During the hearing on the notion, defense counsel requested the
circuit court judge, now assigned to the Defendant’s cases, to
reconsider a prior trial judge s order which had deni ed bond. (EX.
2, pgs. 2-3). As a result of the March 16, 1999 deni al of bond,
Respondent appeal ed to the Fourth District Court of Appeal (“Fourth
District”). After the State responded (Ex. 3), the Defendant
attenpted to supplenent the record. This was denied. (Ex. 4). The
Def endant filed a reply (Ex. 5). The followng facts are based
upon the evidence presented at the March 16, 1999 heari ng.

In 1995, Respondent was charged with driving under the
i nfl uence, possession of cocaine, and battery on a police officer.
(“95 case”). (Ex. 2, pgs. 2-3 and 5-6). Subsequently, Respondent
was charged in 1997, with possession of cocai ne and possessi on of
drug paraphernalia (“97 case”). (Ex. 2, pgs. 2-3 and 5-6). Bond
was granted in both cases. (Ex. 2, pgs. 2-3 and 5-6). \VWhile on
pretrial release for those crinmes, Defendant was arrested for
possession of cocaine, driving under the influence, and driving
with an expired license tag (“98 case”). (Ex. 2, pgs. 2-3 and 5-6).
The Defendant was rel eased on bond for the 98 case.

Fol | owi ng Defendant’ s arrest for the 98 case, the State noved
to revoke bail and to detain Respondent w thout bond in the 95 ans
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97 cases. As represented to the trial court on March 16, 1999, a
hearing had been held before Judge Lebow to determ ne whether
Respondent shoul d be detai ned without bond in the 95 and 97 cases.
(Ex. 2, pgs. 3 and 6). It was adm tted Judge Lebow found the
Def endant a danger to the community. (Ex. 2, pg. 3). During the
March 16, 1999 hearing, the State infornmed the trial judge:

Judge, while [Respondent] was out on bond on

the 1995 case ...and while he was out on bond

on the 1997 case, he then picked up a 1998

case which is a possession of cocaine and a

new DU, and | think that is why Judge Lebow

felt he was a danger to society. And, while

he was out on bond on this case, he went out

and managed to pick up another DU and

continued his pattern of cocai ne abuse.
(Ex. 2, pgs. 5-6).

Wiile no witnesses were called, the parties argued the
necessity for the new trial judge to reconsider Judge Lebow s
deci sion to revoke Defendant’s bond in the 1995 and 1997 cases and
to deny pretrial rel ease. Based upon argunent of counsel, in which
Respondent’s nunerous crimnal charges were outlined, and his
failure to appear for a Septenber 18, 1995 hearing was noted, the
trial court refused to grant a new bond. Hence, Respondent
continued in pretrial detention.

On March 23, 1999, the Defendant filed an Energency Petition
for Wit of Habeas Corpus with the Fourth District Court of Appeal
(Ex. 1) and the State responded. (Ex. 3). Rel yi ng upon Paul v.
Jenne, 24 Fla. L. Wekly D581 (Fla. 4th DCA March 3, 1999), the
Fourth District Court of Appeal found the State had not conplied
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wth the dictates of section 907.041(4)(b)(4), Florida Statues
(1997). (Ex. 5). The case was remanded for further proceedings.
Additionally, conflict was certified with the Third District Court

of Appeal’s (“Third District”) opinion in Houser v. Mnning, 719

So. 2d 307 (Fla. 3d DCA 1998). The State invoked the discretionary

jurisdiction of this Court.



SUMVARY OF THE ARGUMENT

The Fourth District Court of Appeal erred in finding pre-trial
rel ease on bond following the forfeiture of the original bond due
to the conmmssion of new crimnal offenses is a mtter of
constitutional right. Once afforded pre-trial rel ease foll ow ng an
initial arrest, a defendant’s constitutional rights have been
satisfied. When a defendant forfeits his bond by commtting
another crine, a new bond is not required automatically; a tria
court has the discretion and inherent authority to deny bail

Houser v, Manning, 719 So. 2d 307 (Fla. 3d DCA 1998); Gardner V.

Mur phy, 402 So. 2d 525 (Fla. 5th DCA 1981). This Court should

adopt the reasoning i n Houser and Gardner and find that a def endant

who has commtted a crinme while on pre-trial release is not
entitled to new bond as a matter of right; the trial court has
di scretion, independent of section 907.041, Florida Statutes to
deny a subsequent bond upon defendant’s violation of a condition of

the original pretrial rel ease.



ARGUNMENT
WHETHER A TRIAL COURT HAS DI SCRETI ON AND
| NHERENT AUTHORI TY, | NDEPENDENT OF SECTI ON
907.041(4), FLORI DA STATUTES, TO DENY A
SUBSEQUENT BOND APPLI CATI ON TO A DEFENDANT WHO
VI OLATES A CONDI TION OF H'S ORI G NAL BOND BY
COW TTI NG A NEW CRI M NAL OFFENSE.

While a defendant has a constitutional right to have a
reasonable bond followng his initial arrest, the defendant who
violates a condition of his pretrial release is not entitled to
automatic readm ssion to bond. Once initially rel eased on bond, a
defendant’s constitutional rights have been satisfied. Wen the
def endant viol ates a bond condition, he forfeits that bond and the
trial court has discretion to revoke it. Florida courts have held
that requiring readm ssion to bond fol |l ow ng a subsequent vi ol ati on

of the bond terns is not nmandated under the constitution, but is

left to the sound discretion of the trial judge. Houser v, Manning,

719 So. 2d 307 (Fla. 3d DCA 1998); Gardner v. Mirphy, 402 So. 2d

525 (Fla. 5th DCA 1981).

In the instant matter, the Fourth District Court of Appea
found the dictates of section 907.041(4)(b), Florida Statutes nust
be net when pretrial release is denied, and because they were not

met here, the wit was issued. Rix v. Jenne, 24 Fla. L. Wekly D867

(Fla. 4th DCA March 30, 1999). 1In so finding, the Fourth D strict
Court of Appeal erred in granting the wit of habeas corpus and
remandi ng Respondent’s case to the trial court for consideration of

a new bond under section 907.041(4)(b)(4), Florida Statutes after



Respondent had comm tted new of fenses while on bail.
Prior to its 1982 anendnent, Article |, section 14 of the
Fl orida Constitution provided:

Until adjudged guilty, every person charged
wth a crinme or violation of nunicipal or
county ordi nance shall be entitled to rel ease
on reasonable bail wth sufficient surety
unl ess charged with a capital offense or an
of fense punishable by life inprisonnent and
the proof of guilt 1is wevident or the
presunption is great.

As amended, Article |, section 14 of the Florida Constituti on now
provi des:

Unl ess charged with a capital offense or an
of fense punishable by life inprisonnent and
the proof of guilt is wevident or the
presunption is great, every person charged
wth a crinme or violation of nunicipal or
county ordi nance shall be entitled to pretri al
rel ease on reasonable conditions. If no
conditions of release can reasonably protect
the community from risk of physical harmto
persons, assure the presence of the accused at
trial, or assure the integrity of the judicial
process, the accused may be det ai ned.

Consistent with this constitutional provision, the criteria to be
foll omed when determning the propriety of bail are included in

section 903.046, Florida Statutes (1997) which provides:

(1) The purpose of a bail determ nation in
crim nal proceedings is to ensure the

appearance of the <crimnal defendant at
subsequent proceedings and to protect the

community against unreasonable danger fromt he
crimnal defendant.

(2) When determning whether to release a
defendant on bail or other conditions, and
what that bail or those conditions may be, the



court shall consider:

(a) The nature and circunstances of
t he of fense charged.

(b) The weight of the evidence
agai nst the defendant.

(c) The defendant's famly ties,

| ength of resi dence I n t he
comunity, enpl oynent hi story,
financi al resources, and nental
condi tion.

(d) The defendant's past and present
conduct, including any record of
convictions, previous flight to
avoid prosecution, or failure to
appear at court pr oceedi ngs.
However, any def endant who
previ ously had willfully and
knowingly failed to appear and
breached a bond as specified in s.
903. 26, but who had voluntarily
appeared or surrendered, shall not
be eligible for a recogni zance bond;
and any defendant who wllfully and
knowingly failed to appear and
breached a bond as specified in s.
903. 26 and who was arrested at any
time followng forfeiture shall not
be eligible for a recogni zance bond
or for any form of bond which does
not require a nonetary undertaking
or commtnent equal to or greater
than $2,000 or twi ce the value of
t he nmonet ary conmmi t ment or
undertaking of the original bond,
whi chever is greater.

(e) The nature and probability of

danger which the defendant's release
poses to the community.

(f) The source of funds used to post
bai | .

(g) Whether the defendant is already
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Thus, it would appear this statutory provision gives trial

on release pending resolution of
another criminal proceeding or on
probation, parole, or other release
pending completion of a sentence.

(h) The street value of any drug or
control | ed substance connected to or
involved in the crimnal charge. It
is the finding and intent of the
Legislature that crinmes involving

drugs and ot her controll ed
substances are of serious social
concern, t hat t he flight of

defendants to avoid prosecution is
of simlar serious social concern,
and that frequently such defendants
are able to post nonetary bail using
the proceeds of their unlawf ul
enterprises to defeat the social

utility of pretrial bai | .
Ther ef or e, t he courts shoul d
carefully consider the utility and
necessity of substantial bail in

relation to the street value of the
drugs or controlled substances
i nvol ved.

(1) The nature and probability of
intimidation and danger to victims.

(Jj) Any other facts that the court
consi ders rel evant.

di scretion in granting or denying pretrial release.

j udges

Even in enacting section 907.041, Florida Statues (1997), the

| egislature made its intent clear that while there is a presunption

that an accused should be granted pretria

mandat ory.

(1) Legislative intent.--1t
this state that persons commtting serious
crimnal offenses, posing a threat to

9

r el ease,

is the policy of

t he

it

is not



safety of the community or the integrity of
the judicial process, or failing to appear at
trial be detained upon arrest. However,
persons found to neet specified criteria shal
be released under certain conditions until
proceedi ngs are concl uded and adj udi cati on has
been determ ned. The Legislature finds that
this policy of pretrial detention and rel ease
wll assure the detention of those persons
posing a threat to society while reducing the
costs for incarceration by releasing, unti
trial, those persons not considered a danger
to the community who neet certain criteria.
It is the intent of the Legislature that the
primary consi deration be the protection of the
community from risk of physical harm to
persons.

(2) Rules of procedure.--Procedures for

pretrial release determnations shall Dbe
governed by rules adopted by the Suprene
Court.

Section 907.041(1) and (2), Florida Statues (1997) dearly,
pretrial release is contenplated, but such release is not
unconditional or unrestricted. Gardner, 402 So. 2d at 526. I'n
fact, this Court, recognized “there are circunstances under which
the right to bail in otherw se bailable causes would be forfeited

by breach of prior bonds.” Ex. Parte McDaniel, 86 Fla. 145, 97 So.

317, 318 (1923). Considering the 1982 version of Article I,
section 14, Florida Constitution, the Third District determ ned t he
trial court’s power to enforce the conditions of the pretrial
release or to order revocation of bail was not reduced by the
anmended constitution. Houser, 719 So. 2d at 310-11. Wile atrial
court must set a reasonable bail for a defendant’s initial arrest,

the judge has inherent authority to deny bail when his orders are
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di sregar ded. Mddleton v. Polk, 399 So. 2d 1105 (Fla. 5th DCA

1981) (where a defendant’ s conduct “evinces a flagrant disregard of
the court’s authority or effort of process” the defendant’s
constitutional right to pretrial release may be forfeited).

A person granted release on bond nust abide by certain
reasonabl e conditions, sone i nposed by statute, and others i nposed
at the discretion of the trial court. See sections 903.046 and
903.047, Florida Statutes (1997). Shoul d the defendant fail to
abi de by the conditions of his bail, it my be revoked pursuant to
Florida Rule of Crimnal Procedure 3.131(9). Hence, pre-trial
release is aright which nmay be forfeited by the subsequent actions
of the defendant. As noted by the Fifth District Court of Appeal,
“.it 1s constitutionally permssible to revoke for cause a
reasonable bail already granted and to then deny subsequent
applications.” Gardner, 402 So. 2d at 526.

Consi stent wth these provisions, the Third District held that
“[ol]nce a defendant’s bond has been properly revoked for a
violation of a bond condition, the question whether to grant any
further bond is addressed to the sound discretion of the trial
court.” Houser, 719 So. 2d at 309. Follow ng Gardner, the court in
Houser agreed “[t]here is no reason why a defendant who has
commtted a newcrimnal offense while rel eased on bond shoul d t hen
be conditionally released again in a revolving door fashion.”
Houser, 719 So. 2d at 310 (citation omtted).

The def endant in Houser argued he nust be granted bond unl ess

11



the State proves the need for pretrial detention under section
907.041. 1d. Rejecting this, the Houser court opined:

There is not the slightest indication that the
1982 enactnents were intended to cut back on
the court’s power to enforce bond conditions,
and revoke bond where bond conditions have
been breached. 1I1ndeed, it has been explicitly
hel d that section 907.041 is conpl enentary to,
and does not replace, a trial court's

al ready-exi sting power to deny bail. See
State v. Alim 565 So.2d 712 (Fla. 4th DCA
1990) .

Houser, 719 So. 2d at 310-11. As a result, the Third D strict
found a new bond need not be granted when a defendant’s prior bond
was revoked due to a violation of the conditions of the pretrial
rel ease.

Respondent was on pretrial release in the 95 and 97 cases
i nvol ving driving under the influence, battery on a | aw enf or cenent
of ficer, possession  of cocai ne, and possession of dr ug
par aphernalia. (Ex. 2, pgs. 2-3 and 5-6). Respondent was charged
in the 98 case with driving under the influence and possessi on of
cocaine. (Ex. 2, pgs. 2-3 and 5-6). This crimnal history evinces
Respondent’s disregard for public safety; he is a danger to the
communi ty. Based upon this proof, the trial judge had the
authority to concl ude Respondent shoul d not be on pretrial rel ease.

Rel yi ng upon its decision in Merdian v. Cochran, 654 So. 2d

573 (Fla. 4th DCA 1995), the Fourth District Court of Appeal found
the State did not conply with section 907.041(4)(b)(4), and as a

result, limted the trial court’s authority to deny pretrial

12



rel ease except as provided by that statutory provision. R Xx, 24
Fla. L. Wekly at D867. See also, Paul, 24 Fla. L. Wekly at D583.
In Merdian, the court was faced with a challenge to the denial of
bond where the trial court had not made “any finding that no
conditions would protect the comunity fromthe risk of physical
harm and assure the presence of the petitioner at trial.” Merdian,
654 So. 2d at 575. The Fourth District Court of Appeal “Only where
no conditions of rel ease can reasonably protect the comunity from
the risk of physical harmto persons, assure the presence of the
accused at trial, or assure the integrity of the judicial process,
may the accused be detained. 1d. Because there was no proof
produced, the order revoking bond was vacated and the matter
returned to the trial court. 1d. at 576.

In rendering its decision in Metzger v. Cochran, 694 So. 2d

842 (Fla. 4th DCA 1997), the Fourth District found that a
determ nation that a defendant is a danger to the community when he
viol ates his bond conditions was not a sufficient basis for denying
pretrial release wunder Florida Rule of Crimnal Procedure
3.131(b)(3), but that section 907.041(4)(b)(4) nust also be
considered. As a result, Mtzger adds an additional burden upon
the State, and affords a Defendant nore protection than
contenplated by either the Florida Rules of Crimnal Procedure or
the constitution.

In the instant case, the trial court relied upon the prior
judge’'s determnation that the Defendant was a danger to the

13



community due to his continuous crimnal activity and did not
warrant a bond. (Ex. 2, pgs. 7). Further, the trial court heard
the unrefuted statement of the prosecutor that the Defendant had
m ssed a prior court appearance. (Ex. 2, pg. 6). Hence, the trial
court concluded correctly Respondent should not be admtted to
bond. (Ex. 2, pg 7). Thus, it would appear the order denying bond
in this case should have been affirnmed under the Merdian |line of
cases as well as Houser.

Under Houser, a Defendant, on bail at the tine he conmtted a
new offense, re-admssion to bail would be left to the sound
di scretion of the trial court. The Fourth District’s opinion in
the instant case certified conflict with Houser, ordered the trial
court to conduct further proceeding consistent with the instant

opinion and with Paul v. Jenne, 24 Fla. L. Wekly D581 (Fla. 4th

DCA March 3, 1999) in which it had been determ ned the State nust
prove always that the defendant neets the criteria of section
907.041(4)(b)(4) before pretrial detention is proper.

In Paul, the Fourth District agreed with Houser that bond may
be revoked when a defendant violates his bond, and opined it:

disagree[d] that a trial court has the
absolute discretion to deny bond unless a
defendant neets the criteria for detention
wi thout bond wunder the pretrial detention
st at ut es. By breaching a condition of the
bond originally set by the court, a defendant
forfeits the right to continued rel ease under
the terms of that bond. However, the
defendant does not forfeit his or her
constitutionally guaranteed right to bai

14



altogether; a refusal to readmt a defendant
to any bail at all nust be subjected to the
l[imtations of the pretrial detention statute.
Paul, 24 Fla. L. Wekly at D583 (enphasis in original).

The conclusion drawn in Merdian, its progeny, and reaffirnmed
in Paul, restricts and reduces the inherent authority of the court
to enforce its orders of pretrial conditions, expands the
constitutional right of the defendant to pretrial release, and
permts the defendant to obtain bail in an ever “revol ving door
fashion” as cautioned against in Houser. This Court should find,
as did the Third District in Houser, and the Fifth District Court
of Appeal in Gardner, that a trial court has inherent authority to

deny a defendant re-adm ssion to bail when the defendant viol ates

his pretrial release by commtting another crimnal offense.
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CONCLUSI ON

Wherefore, based on the foregoing, Petitioner requests

respectfully this Court approve the reasoni ng i n Houser v. Manni ng,

719 So. 2d 307 (Fla. 3d DCA 1998), quash Rix v. Jenne, 24 Fla. L

Weekly D867 (Fla. 4th DCA March 30, 1999) and Paul v. Jenne, 24

Fla. L. Weekly D581 (Fla. 4th DA March 3, 1999), and find the trial
court may order pretrial detention independent of section 907.041
when a defendant violates a condition of his bond by commtting a
new crim nal offense.

Respectful ly subm tted,

ROBERT A. BUTTERWORTH

At torney Cener al
Tal | ahassee, Florida

CELI A TERENZI O

Assi stant Attorney General
Bureau Chi ef, West Pal m Beach
Fl ori da Bar No. 656879

LESLIE T. CAWPBELL

Assi stant Attorney General

Fl ori da Bar No. 0066631

1655 Pal m Beach Lakes Boul evard
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