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PRELI M NARY STATEMENT

Thi s proceedi ng i nvolves the appeal of the circuit court's

denial of M. Glliams notion for post-conviction relief. The

noti on was brought pursuant to Fla. R Cim P. 3.850.

The follow ng synbols will be used to designate references

to the record in this appeal:

this

"R' -- record on direct appeal to this Court;

"PC-R' -- record on instant 3.850 appeal to this Court;
"PC-SR' -- supplenental record on instant 3.850 appeal to
Court;

"PC-SR2" -- separately bound transcripts of suppl enental

record on instant 3.850 appeal to this Court.



REQUEST FOR ORAL ARGUNVENT

M. GIlliam has been sentenced to death. The resolution of
the issues involved in this action will therefore determ ne
whet her he lives or dies. This Court has not hesitated to all ow
oral argument in other capital cases in a simlar procedural
posture. A full opportunity to air the issues through oral
argunment woul d be nore than appropriate in this case, given the
seriousness of the clains involved and the stakes at issue. M.
Glliam through counsel, accordingly urges that the Court permt
oral argunent.

STATEMENT OF FONT

This initial brief is witten in Courier Font size twelve

(12).
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STATEMENT OF THE CASE

M. GIlliamwas charged by indictnent returned on July 8,
1982, with first degree nurder (Count 1), sexual battery (Count
1), and grand theft (Count I11) (R 1-3). After a trial in which
he proceeded pro se with standby counsel, M. GIliam was
convicted of first degree nurder and sexual battery, and the
court inposed the jury-recommended sentence of death. On direct
appeal, the Suprenme Court of Florida reversed the judgnent and

sentence and remanded for a newtrial. Glliamv. State, 514 So.

2d 1098 (Fla. 1987).

M. Glliams second trial by jury conmenced on June 6,
1988. At trial, M. Glliamrelied on the defense of insanity due
to the fact that he was suffering an epileptic “psychonotor”
seizure at the tinme of the hom cide. Al though he recalled |eaving
the strip club with a stripper who had propositioned him he
remenbered little else due to the seizure (R 1929-34). The
defense’s expert, Dr. Stillman, testified that persons
experienci ng psychonotor seizures are capable of engaging in
vi ol ent, goal -directed behavior of which they are not consciously
aware (R 1994-1999, 2132). Dr. Stillman believed that, due to
M. Glliams epileptic condition at the tinme of the hom cide, he
was not capable of telling the difference between right and w ong
and did not know the nature and consequences of his actions (R
2002). The State countered with expert testinony suggesting that,

while M.Glliammy have had a seizure disorder, he could not



have killed the victimwhile experiencing a seizure (R 2225-
2369) .

The jury found himguilty as charged on June 17, 1988 (R 4,
394-396). The penalty phase proceedi ngs were held on June 20,
1988. Defense counsel called no witnesses to testify at the
penalty phase (R 2661). The jury recomended to inpose the
death penalty (R 336). At the sentencing hearing held on August
16, 1988, defense counsel called seven (7) w tnesses, tw experts
and five famly nmenbers (R 2846-2926). The court sentenced
Glliamto death on Count | and inposed a consecutive term of
life inmprisonment as to Count Il. (R 491-503).

On direct appeal, the Florida Suprene Court affirnmed the
convictions. Glliamv. State, 582 So. 2d 610 (Fla. 1991). The

Court also affirnmed the sentence of death but vacated the
consecutive |ife sentence for sexual battery and remanded the
case with an order for the | ower court to inposed a concurrent
life sentence. (Id.) No wit of certiorari was filed with the
Suprene Court of the United States.

M. GIlliam subsequently filed with the [ower court a Rule
3.850 notion to vacate his judgnent and sentence in which he
asserted twenty-three (23) clainms for relief (PC-SR 152-314). In
an order issued on Cctober 13, 1995, the court denied M.
Glliams claimthat he has been denied access to public records
claim (PC SR 333-37). Also in the order, the court summarily
denied all but a portion of one of the remaining of M. Gllianms

clainms (Id.). Wth respect to M. Glliams clains that the state



failed to disclose Brady material, the court concluded that M.
Glliam"failed to show that he did not possess this information
nor how it could have brought about a different result at trial"
(PC- SR 335).

M. Glliamclainmed that defense counsel was ineffective
during the guilt-innocence phase of the trial in numerous
respects, including defense counsel's decision to have M.
Glliamtestify regarding the facts surrounding a prior rape
conviction (PC SR 190). Defense counsel announced in opening
statenment that M. Glliamhad a conviction from Texas for
"statutory rape" (R 1150-1). Defense counsel subsequently called
M. Glliamto testify and questioned himabout this "statutory
rape" conviction (R 1919-20). In rebuttal, the State presented
evidence that the victimin the Texas case was choked which
resulted in bruises on her neck and a bl ack eye (R 2427). The
State took advantage of this devastating evidence to argue not
only that M. Glliamhad lied on the stand about the nature of
the prior conviction, but also to suggest that the prior
convi ction evidenced a pattern of simlar crimnal behavior (R
1940-1, 1945-6, 2772-3). The State al so used the prior conviction
as an aggravating circunstance (prior violent felony)(R 2674).
The lower court summarily denied this claimon the basis that the
decision to present this evidence on the part of defense counsel
was a "strategic call” which did not fall bel ow acceptable

pr of essi onal standards (PC-SR 336).



As for M. Glliams claimthat defense counsel failed to
adequately investigate, develop and present avail able evidence to
support a voluntary intoxication defense (PC-SR 195-7), the court
summarily denied the claimas being without nerit, noting nerely
that "there was evidence adduced at trial as to voluntary
i ntoxi cation" (PC-SR 336).

The court sunmmarily denied the remaining clains on the basis
that the clainms were procedurally barred because they coul d have
been raised on direct appeal (PC-SR 337). Included in these
clainms was the claimthat M. Glliamwas deni ed conpetent nenta
heal th assistance. M. Glliamspecifically asserted in this
claimthat the nental health expert that defense counsel did
retai ned was not conpetent (PC-SR 311-12), that defense failed
to investigate and di scover evidence of M. Glliams nental
health history, and failed to present mtigation evidence to the
judge and jury (PC- SR 311).

As to M. Glliams claimthat he was denied effective
assi stance of counsel at the penalty phase proceedi ngs, the | ower
court granted M. Glliaman evidentiary hearing on the singular
sub-i ssue of defense counsel's failure to call at the penalty
phase the sanme seven (7) wi tnesses who defense counsel |ater
called to testify at the sentencing hearing (PC SR 336); (PCR
Vol . 10, 76-79).

Def ense counsel testified at the evidentiary hearing that
the reason he did not call any witnesses at the penalty phase was

because, as the |lower court concluded, "In [defense counsel's]



opinion it would have proved futile to do so" (PGSR 364). The
court further found,

[ Def ense counsel] obviously felt that under

the circunstances to do so woul d have been

fruitless. His feeling was that this evidence

m ght be better received by the sentencing

Judge in light of the fact that this jury had

just heard a great deal [of] evidence agai nst

M. Glliamand determned himto be guilty

of first-degree nurder
(PC-SR 365). The court concluded defense counsel was not
ineffective for not calling the witnesses at the penalty phase
pr oceedi ngs.

In a related issue, M. Glliamalso alleged that defense
counsel had failed to investigate and present mtigation evidence
in addition to the evidence presented at the guilt-innocence and
penal ty phase proceedings. As a result, he was unable to present
readily available mtigation to the penalty phase jury (PC SR
204). It becane apparent at the schedul ed evidentiary hearing
that there was sone confusion as to exactly on which issues the
court had granted an evidentiary hearing (PGR Vol.10, 73-79).
At the time of the schedul ed hearing, the court clarified that it
was only granting an evidentiary hearing on the narrow i ssue of
defense counsel's failure to call at the penalty phase the sane
wi t nesses counsel later called at the sentencing hearing (PCR
Vol . 10, 76).

In light of this clarification, the court refused to all ow
post -convi ction counsel to call at the evidentiary hearing two
expert witnesses, Dr. Eisenstein, Ph.D. and Dr. Burglass, MD.

(neither testified at the sentencing hearing)(PCR Vol.10, 76-
5



9). However, the court did permt post-conviction counsel to
proffer this evidence in support of M. Glliams claimthat
defense counsel failed to investigate, discover and present
evidence of M. Glliams drug dependency and nental health (PC
R Vol .10, 83-5).

According to these proffers, Dr. Eisenstein would have
testified that M. Glliamsuffers fromorganic brain damage and
a whol e host of other psychol ogical problens and that, as a
child, M. Glliamsuffered fromhorrific physical abuse,
abandonnment, and poverty to the point of starvation (PC SR 378-
80). He also would have testified that as an adult M. GIlIliam
suffered froman extensive history of drug and al cohol abuse up
to the time of his arrest in 1982 (1d.)(PCR Vol.10, 85).
Finally, Dr. Eisenstein would have testified that due to M.
Glliams organic brain damage and history of enotional and
psychol ogi cal problens, that at the tine of the crine, M.
Glliamwas under the influence of extrene nental or enotiona
di sturbance and his capacity to appreciate the crimnality of his
conduct or conformhis conduct to the requirenents of |aw was
substantially inpaired (1d.).

Dr. Burglass would have testified that, at the tine M.
Glliamwas arrested in 1982, he addicted to "Speed", cocai ne,
al cohol and nmarijuana and that he began drinking and snoking
marijuana in his teens (PC-SR 378-80)(PC-R Vol.10, 83-4). In
his adult life (beginning in 1977) and up to the tine of his
arrest, M. GIlliam abused Speed (PC-SR 378-80). In the



beginning M. G lliamwould pop pills (Bi phetam ne 120) (PC SR
378-80). Later, M. G Illiam snoked bi phetam ne and
nmet hanphet am ne (PC-SR. 378-80). M. Glliamwould also m x
cocai ne and speed together and use a syringe to “shoot-up” the
drugs in his arm (PGSR 378-80). Sonetines M. GIlliamwould
snort the cocaine by itself (PC-SR 378-80).

During this period in M. Glliams life, he would drink
beer and Jack Daniels while high off of cocaine and speed.
Fam |y nmenbers and friends reported seeing M. G| liamdrinking
and drugging for three or four days without sleep. M. GIlliam
woul d al so shoot-up a m xture of cocaine and heroin (PC-SR 378-
80) .

Al so according to the proffer of Dr. Burglass' testinony,
M. GIlliammaintained his drug addiction by using an assort nment
of psycho-stinmulants, hypnotics and hal | uci nogens: Quaal udes,
Mushroons, Acid, Black Marleys and other drugs (PC-SR 378-80).
This hard drug use increased in intensity from1977 to the date
of M. Glliams arrest in 1982 (PC-SR 378-80). Both Dr.
Ei senstein and Dr. Burglass were available to testify at M.
Glliams trial (PGSR 378-80).

Inits order denying M. Glliams claimof ineffective
assi stance at the penalty phase, the court explained that it did
not permt the testinony of Dr. Eisenstein and Dr. Burgl ass
because:

[1]t was previously determ ned that the only

evi dence which could be presented at the
evidentiary hearing would be that pertaining



to trial counsel's failure to present
Wi t nesses before the "reconmmending jury"

and because these experts:

had absolutely nothing to do with the first
trial, but rather were people who M. G IIi
felt mght be in a position to offer
mtigation for himat the present tine. In
ot her words, the defense nade no show ng
what soever that these w tnesses, were
avai | abl e at the sentenci ng phase proceeding,
or that trial counsel . . . even knew of

t heir existence.

am

(PC-SR 365-366). After a long delay, the |ower court denied M.
Glliams notion for rehearing and M. Glliamtinmely filed a
noti ce of appeal (PC-SR 367-372; PC-R 558-61). This appeal
foll ows.

SUMVARY OF ARGUNVENT

1. The lower court erred by summarily denying nmany of M.
Glliams clainms. These clains included clains that defense
counsel was ineffective for failing to investigate, discover and
properly present available mtigation evidence and evi dence of
voluntary intoxication. M. Glliamalso clained that counsel was
ineffective for "opening the door" during the guilt-innocence
phase of the trial to prejudicial circunstances alleged regarding
a prior rape conviction. Qher clains included defense counsel’s
failure to argue the aggravating and mtigating circunstances at
issue in the penalty phase and failure to investigate mtigation
and enpl oy a conpetent nental health expert. M. Glliamalso
claimed that he was denied the use of material excul patory
evi dence due to either state m sconduct or ineffective assistance
of counsel. The notion, files and records in the case do not
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conclusively show that he is entitled to no relief on these and
ot her cl ai ns.

2. Defense counsel was ineffective at the penalty phase when
counsel failed to present certain mtigation evidence and
evi dence chal | engi ng the hei nous, atrocious or cruel aggravating
circunstance that counsel |ater presented at the sentencing
heari ng. Defense counsel's reasoning for not presenting this
critical evidence to the jury was that defense counsel believed
that no matter what evidence he presented to the jury, the jury
was going to cone back with a death recommendati on. He therefore
"gave up" on the penalty phase. This does not constitute
acceptable trial strategy because such a tactic is necessarily
prem sed on the incorrect belief that the jury's reconmendati on

had no i nfluence whatsoever on the court. Under Florida' s death

penalty schene, the jury is a co-sentencer and the trial court
must give "great weight" to the jury's recommendati on. Counse
did not know or understand the significance of the jury's
recomrendation in terns of its |legal effect ("great weight") on
the court's ultinmate deci sion.

3. The lower court erred in summarily denying M. Glliams
claimthat defense counsel failed to investigate and present
additional mtigation evidence. M. G Illiamshowed that he had
experts who woul d have been available at trial to testify that
at the tinme of the offense, M. Glliamsuffered organic brain
damage and ot her psychol ogi cal problenms and was dependent on

speed, cocaine, alcohol and marijuana. These experts also would



have testified that M. G Illiamhad suffered from physical abuse,
abandonnment, and poverty to the point of starvation.

4. The lower court erred in sunmarily denying M. Gllianms
claimthat defense counsel was ineffective for opening the door
to alleged factual circunstances of a prior rape conviction.

Def ense counsel "opened the door"” to the Texas rape conviction by
announci ng in opening sttaenent that the conviction was for
"statutory rape" and then having M. Glliamso testify. Defense
counsel's deficient performance permtted the State to present to
the jury during the guilt-innocence phase evidence that M.
Glliamviolently raped a fifteen year-old girl in 1969. The
State effectively used this evidence as inpeachnent evidence, as
i nproper "WIlIlians" rule evidence, and to argue that M.
Glliam s epilepsy defense was a sham But for defense counsel's
decision to assert to the jury that the Texas rape conviction was
nmerely the result of M. Gllianmls consensual sex with his mnor
girlfriend, the State could not have presented this highly
prejudicial evidence. At trial, the State agreed that defense
counsel should have known that the State had evidence all eging
that the rape conviction was the result of a violent attack.

Def ense counsel adm tted he knew not hing about a police report so
i ndi cati ng.

5. The lower court erred in summarily denying M. Gllianms
clai mthat defense counsel was ineffective by failing to argue
t he aggravating and mitigating circunstances at issue in the

penal ty phase. The crux of defense counsel's closing argunment was
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that the jury should determ ne the appropriate recomendati on
based on the jury's "personal, religious, and noral beliefs" and
in considering how best its decision could protect society.

Def ense counsel failed to nention any of the specific statutory
and non-statutory mtigation evidence that had conme out at trial.
Nor did counsel even nention the State's asserted aggravating

ci rcunst ances and effectively conceeded them Counsel's
performance was deficient and prejudicial.

6. The lower court erred in summarily denying M. Gllianms
claimthat defense counsel was ineffective by failing to
i nvestigate and di scover evidence of voluntary intoxication.

7. The lower court erred in summarily denying M. Gllianms
claimthat defense counsel was ineffective for failing to obtain
a conpetent nental health expert to conduct a professional and
conpetent nental health eval uation

8. The lower court erred in summarily denying M. Gllianms
claimthat he was denied the use of material excul patory evidence
t hrough either state m sconduct or defense counsel's
i neffectiveness.

9. The lower court erred in sumarily denying M. Gllianms
claimthat defense counsel was ineffective for not requesting a
jury instruction that epileptic seizures can negate specific
i ntent.

10. Adm ssion of inproper hearsay evidence denied M.

Glliams right to confront the evidence agai nst him

11



11. The penalty phase instructions inproperly shifted the
burden to M. Glliamto prove that the sentence of death was
i nappropri ate.

12. M. Glliam s sentence rests upon an unconstitutiona
aut omati c aggravating circunstance.

13. The sentencing court's consideration of non-statutory
aggravating circunstances violated M. Glliams rights under the
Ei ght h and Fourteenth Anmendnents.

14. The | ower court erred by summarily denying M. Glliams
claimthat, as a result of defense counsel's ineffectiveness, the
court inproperly used M. Glliams "statutory rape" conviction
as a prior violent felony aggravating factor.

15. M. Glliams jury was repeatedly instructed by the
court and the prosecutor that it's role was nerely "advi sory".
The jury's sense of responsibility was unconstitutionally
di m ni shed by the m sl eading cotmments and instructions regarding
the jury's role. M. Glliamis entitled to a new penalty phase
proceedi ng. Defense counsel w thout tactic or strategy failed to
object to these repeated violations and thereby rendered
prejudicially deficient performance.

16. The jury in M. Glliams penalty proceedi ngs was
erroneously instructed on the vote necessary to recomend a
sentence of death or life. The | ower court erroneously throughout
t he proceedings informed M. Glliams jury that, even to
recommend a life sentence, its verdict had to be by a majority

vote. Florida lawis not that a majority vote is necessary for
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t he recommendation of a life sentence; rather, a six-six vote, in
addition to a magjority vote of seven-five or greater, is
sufficient for the recommendation of life.

17. The judge refused to recognize mtigating circunstances
that were present. Under the requirenment that a capital sentencer
fully consider and give effect to the mtigation, the sentencing
court's refusal to consider the mtigating circunstances which
were established was error.

18. The lower court erred by summarily denying M. Glliams
claimthat he was denied a fair trial as a result of the
bailiff's inproper and inpartial conduct.

19. The lower court inproperly instructed the jury on the
prior violent felony and hei nous, atrocious or cruel aggravating
ci rcunst ance.

20. M. Glliamwas denied access to public records.

21. M. Glliams statenent was obtained illegally in
violation of the Fifth, Sixth, Ei ghth, and Fourteenth Amendnents
to the United States Constitution.

22. The warrantl ess seizure of physical evidence fromthe
truck in M. Glliams possession and control and adm ssion of
the evidence at trial violated of the Fourth, Fifth, Sixth,

Ei ghth, and Fourteenth Amendnents to the United States
Constitution.

ARGUMENT

ARGUMENT |

THE LONER COURT ERRED | N SUMVARI LY DENYI NG
MANY MERI TORI QUS CLAI MS.

13



Al t hough the | ower court granted an evidentiary hearing
l[imted to a portion of M. Glliams penalty phase ineffective
assi stance of counsel claim the court summarily denied the
remai nder of M. Glliams clains. The court erred. A Rule
3.850 litigant is entitled to an evidentiary hearing unless "the
notion and the files and records in the case concl usively show
that the prisoner is entitled to norelief." Fla. R Cim P.

3.850; Lenpon v. State, 498 So. 2d 923 (Fla. 1987); State v.

Crews, 477 So. 2d 984 (Fla. 1985); O Callaghan v. State, 461 So.

2d 1354 (Fla. 1984); State v. Sireci, 502 So. 2d 1221, 1224 (Fl a.

1987); Mason v. State, 489 So. 2d 734, 735-37 (Fla. 1986).

For exanple, where, as here, a Rule 3.850 |litigant presents
a well-pled clains contending that defense counsel failed to
i nvestigate and present mtigation evidence (See Argunent |1
I11) and evidence of involuntary intoxication (See Argunent VIIl),
an evidentiary hearing is required.

Addi tionally, where, as here, a capital post-conviction Rule
3.850 litigant presents properly pled clains denonstrating that
mental heal th eval uati ons conducted at the time of trial were
professional ly i nadequate, and that a far nore favorable result
on nental health issues relating to sentencing would have
resulted fromthe evaluations of nental health professionals who
were provided with critically needed background information about
the client (Argunment VI), an evidentiary hearing and Rule 3.850

relief are appropriate. See State v. Sireci, 502 So. 2d 1221,

1224 (Fla. 1987). C. Mason v. State, 489 So. 2d 743 (Fl a.
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1986) (enphasi zi ng i nportance of the source of the exam ning
expert's information).
Further, where, as here, a Rule 3.850 litigant presents

clainms denonstrating a violation of Brady v. Mryland, 373 U.S.

83 (1963) (See Argunent VIII1), an evidentiary hearing is
warranted. See e.g. _Squire v.State, 513 So. 2d 138, 139

(Fla.1987). Nunerous other of M. Glliams clains also required
an evidentiary hearing because the files and records in this case
do not conclusively rebut M. Glliams allegations. The tria
court's denial in this case is contrary to | aw.
ARGUMENT | |

DEFENSE COUNSEL WAS | NEFFECTI VE AT THE

PENALTY PHASE WHEN COUNSEL FAI LED TO PRESENT

CERTAIN M Tl GATI ON EVI DENCE AND EVI DENCE

CHALLENG NG THE HEI NOUS, ATROCI QUS AND CRUEL

AGGRAVATI NG Cl RCUMSTANCE THAT COUNSEL LATER

PRESENTED AT THE SENTENCI NG HEARI NG

Def ense counsel called no witnesses at the penalty phase (R

2661). However, weeks |ater at the sentencing hearing before the
trial court, defense counsel presented a wealth of significant
mtigating evidence which Appellant's jury never heard.' At the

sentenci ng hearing, defense counsel presented five famly nenbers

and Dr. Syvil Marquit who testified about Appellant’'s tragic

'During the guilt-innocence phase of the trial, sone
mtigation evidence was presented. Several of M. Glliams
famly menbers testified that, as a child, M. GIIliamwas
physi cal |y abused by his father and stepfather (R 1838, 1840,
1842, 1869, 1894). Evidence al so was presented in the guilt-

i nnocence phase that M. Glliam had used drugs in the past and
possi bly was an al coholic (R 1974, 2001). M. Glliamtestified
that he was drunk on the night in question (R 1925, 1929, 1931).
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chi | dhood and adult Iife and the changes Appellant had nmade in
recent years. Defense counsel also presented forensic pathol ogi st
Dr. Ronal d Reeves, who testified concerning the all eged heinous,
atrocious and cruel aggravating circunstances.

Dr. Marquit gave an overview Appellant's life, his
upbringing, his life as an adult and his present nental and
enotional state. Dr. Marquit testified that Appellant was
m streated by his father who was an alcoholic (R 2846). He
stated that Appellant's parents separated after Appellant's
younger siblings were born and that Appellant's nother was
enotional ly unstabl e and incapable of raising and controlling her
children (R 2846). He stated that Appellant's nother had to
wor k | ong hours which kept her out of the house for many hours
t hroughout the day and, as a result, Appellant had received very
little parenting. Appellant, being the oldest sibling, was |eft
to take care the other children and consequently took the bl ane
if anything went wong (R 2847). Appellant was a very sickly
child and suffered froma variety of nedical problens. Appellant
suffered fromseveral infectious diseases, heart nmurnur, and an
early learning disability (R 2848).

Appel lant's 17-year-ol d nephew, Lloyd Franchese, testified
t hat Appel | ant had hel ped hi mthrough a troubl esone period after
Ll oyd's father was killed and Ll oyd began to have trouble with
his nother and wanted to drop out of school (R 2878). Lloyd
testified that Appellant's advice had turned his life around (R

2880-81). The jury was never aware of the powerful and positive
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i nfluence that Appellant had upon his nephew and how this

i nfluence had nmade a great difference in this young man's life.
LI oyd Franchese also testified that Appellant was |ike a father
to him (R 2880-82).

Appel lant's sister, Erleni Salem testified that their
not her was not home "nuch of the tine" to supervise her brother
Burley Glliamand the other children. She testified that their
not her wor ked during the day and evenings and "partied the tines
she wasn't honme" (R 2886). Ms. Salem described how Appel | ant
was the saving grace for her son Lloyd after her husband' s death
(R 2888-89).

More conpelling mtigation that the jury never heard was
presented to the | ower court when Appellant's sister, Cecil Faye
Beagl e, testified how Appellant had made a positive inpact in her
life. She described how Appel |l ant had persuaded her to stop
physi cal |y abusing her children (R 2896-97). M. Beagle also
testified that Appellant was a notivating force in her life.
Appel I ant had convinced her that even though she was an adult,
that it was not too late for her to learn howto read and wite
and this pronpted her to start her own business (R 2897-99).
Further, Ms. Beagle testified that by utilizing Appellant's
advi ce she was able to convince her son to go back to school
after dropping out (R 2899-2901).

Appel lant's nother, Ludine Wlkins, testified concerning

Burley Glliam s health problens as a child, his poor schoo
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performance and her inability to develop a close relationship to
Appel | ant when he was a child (R 2915-17).

Finally, Ms. Cndy GIlliamdescribed how she net and
married Appellant while he was in prison and attested to the
sensitive and conpassi onate man she net on death row (R 2924-
28) .

Al so at the sentencing hearing, defense counsel presented
the testinony of Dr. Ronald Reeves, MD., an expert in forensic
pat hol ogy. Dr. Reeves testified that, based on his extensive
review of the evidence, it was entirely possible that the victim
was rendered unconscious before the injuries to her genital area
were inflicted (R 2825-26). According Dr. Reeves, the victim
showed evi dence of "severe trauma" of the head (R 2799-2801).

In Dr. Reeves' expert opinion, this head trauma could have
rendered the victimunconscious (R 2814, 2807). The nedi cal
exam ner who had conducted the autopsy testified that she could
not determ ne whether or not the victimwas conscious when the
injuries were inflicted (R 1690). The jury had the benefit of
neither Dr. Reeves' testinony, nor the additional substantia
mtigation evidence when it recommended that Appellant be put to
deat h.

At the evidentiary hearing, defense counsel explained why he
failed to present this conpelling evidence to the jury during the
penalty phase. He testified that no matter what evi dence he put
before the jury, he felt the jury was not going to return a life

recommendation (R 70). Defense counsel testified that "in

18



essence [he] gave up on the jury"(ld.). He testified that the

decision to present mtigation evidence only to the judge and not

to the jury was not a "tactical decision," but
attenpt to get a life recommendation” (R 71).

decision not to present mtigating evidence to

"a desperate
Def ense counsel's

the jury was a not

sound strategy and severely prejudiced Appellant. See Strickland

v. Washington, 104 S. C. 2052 (1984).

Def ense counsel testified to the follow ng pertinent facts

concerning his representation of Appellant during the penalty

phase:

Q [ POST- CONVI CTI ON COUNSEL| The question
is, howdid your trial strategy and what you
attenpted to do at trial inpact on your

deci sions that you nmade during penalty phase?

A [ MR KOCH| Okay. Well the rulings nade by
the Court in the first phase inpacted the
second phase, because what it did was in
essence shrunk (sic) the entire defense.
After maki ng an opening statement, prom sing

to show certain things to the jury,

court

rulings during the trial made it inpossible
for me to, froman evidentiary standpoint
substantiate representations | had made in
opening statenent. As a result, Burley
Glliamwas convicted. It was obvious to ne
in context of what occurred during the trial,
and frommy sense of the jury, that they were

not highly to be (sic) receptive to

mtigation evidence that we had for penalty
phase. 1n other words, it was obvious to ne

at that point, at least | sensed, that the

jury was likely to return a death
r econmendati on.

Q And so your sense was that

no

matter what you put before the jury,

t hat

they were not going to return a life

recommendati on?

A Correct.
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Q Was your sense of the jury, was
your sense of the |urv_a_tact|cal deci si on or
was it a strategic decision?

A No, not really. 1In the context of
what happened, | just in essence gave up on
the jury, and again, there may, this is
sonewhat out of context because we don't have
a two week trial and you don't have the sense
of what the jury was non verbally conveyi ng
to me, but in essence, | gave up on the jury,
in the sense that | didn't feel in light of
what had gone on before that there was nuch
| i kelihood that they would be receptive to
mtigation testinony, and that they woul d
probably return a death recommendati on

Q Wiy did you call Dr. Marquet,
(phonetic) Dr. Reeves and the fam |y nenbers
to testify in [front] of the court before
sent enci ng?

A Vell, in essence, | had this
mtigation evidence. | felt that it was not
goi ng to be receptively interpreted by the
jury. So | had to present it to sonmeone.

And obviously in this situation the judge was
the last, in essence the |ast resource in _an
attenpt to present nitigation on behalf of
Burley Glliam

Q At one point the court asks you why
you elected to put on so nmuch evidence after
the jury was di scharged and you cited Cooper
v. State. What did you nean when you were
maki ng that argunent to the Court?

A Well, in essence the court has the
ultimate decision on it the penalty to be
i nposed. So [whether] mitigation evidence
was presented to a jury or not the ultinate
decision was going to be nmade by the Court.
So what | was asking the court was perm ssion
to present that mtigation to the Court
directly.

So in essence you were trying to
persuade the Court to sentence M. Glliamto
life?

A Yes.
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Q But when you were nmaking that
argunent, did you offer that argunent as a
strategic reason why he didn't put on any
evidence in front of the jury?

A No, there was no tactical decision
involved. | nmean, | was in a situation where
we had a conviction. W had a jury that was
very hostile to Burley. W had mtigation.
And this had to be presented to sonmeone. So,
in a sort of a desperate attenpt to get a
life reconmendation, | presented this to the
j udge.

(R 69-71).
Appel | ant was deprived of a reliable and nmeani ngful penalty
phase proceedi ng before the sentencing jury, "a co-sentencer."”

Johnson v. Singletary, 612 So. 2d 575, 576 (Fla. 1993). There

was no reasonable strategy not to present the readily avail able
mtigation to the jury.

Under Florida's death penalty schene, the jury is a co-
sentencer and the trial court nust give "great weight" to the
jury's reconmendati on, whether that recommendation be life or

death. See Espinosa v. Florida, 505 U S 1079, 1082 (1992);

Tedder v. State, 322 So. 2d 908, 910 (Fla. 1975). "Initially, the

jury wei ghs aggravating and mtigating circunstances, and the
result of that weighing process is then in turn weighed within
the trial court's process of weighing aggravating and mtigating
circunstances. " Espinosa, 505 U S. at 1082. Furthernore, it nust
be presuned that the trial court followed the | aw and gave "great
weight" to the jury's recommendation. See Id. |In order to
sustain a sentence of death following a jury recommendati on of

life, the facts suggesting a sentence of death nust be so clear
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and convincing that no reasonabl e person could differ. See Tedder

v. State, 322 So. 2d 908 (Fla. 1975).

Here, defense counsel's decision not to present to the jury
the mtigating evidence and Dr. Reeves' testinony challenging the
hei nous, atrocious and cruel aggravating circunstances was
deficient performance. Defense counsel effectively "threwin the
towel™ with respect to the jury recommendati on, a reconmendati on
that the trial court by |law necessarily had to give "great
wei ght" in determ ning what sentence to inpose. The jury’s death
recomrendati on gave the trial court no other choice but to
sentence Appellant to death. Tedder. There was nothing to | ose
by presenting mtigation evidence to the jury. Defense counsel's
decision to "give up" on the jury destroyed any reasonabl e
possibility of Appellant receiving a life sentence.

Def ense counsel's reasoning for not presenting this critical
evidence to the jury was that defense counsel believed that no
matter what evidence he presented to the jury, the jury was goi ng
to come back with a death recommendati on. This does not
constitute acceptable trial strategy because such a tactic is
necessarily prem sed on the incorrect belief that the jury's

recommendati on had no i nfluence what soever on the court. Counsel

did not know or understand the significance of the jury's
recomrendation in terns of its |legal effect (“great weight”) on
the court’s ultinmate deci sion.

Def ense counsel had nothing to | ose by presenting this

avai | abl e penalty phase evidence. |In other words, there was no
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strategi c advantage not to present this evidence. To the
contrary, by not presenting the evidence defense counsel had
avai |l abl e, counsel, for no strategic reason, conceded a cruci al
part of the sentencing equation - the jury's reconmmendati on that
the trial judge nmust give great weight.

Def ense counsel's decision to literally "give up" on the
jury's reconmendati on by foregoing the presentation of
substantial mtigation evidence and powerful evidence chall enging
t he hei nous, atrocious or cruel aggravator cannot be mnimzed on
t he ground that defense counsel |ater presented the evidence to
the trial judge. If there is a reasonable basis in the record to
support the jury's recommendation, an override is inproper. See

Ferry v. State, 507 So. 2d 1373 (Fla. 1987). Had the jury heard

t he evidence and recommended |ife, an override by the trial court
woul d have been inproper. The evidence would have constituted a
reasonabl e basis to support a |life recomendation fromthe jury
and woul d have prevented a | awful override by the | ower court.
Apparently, defense counsel did not know the law. No
tactical notive can be ascribed to an attorney whose om ssions

are based on ignorance, Harrison v. Jones, 880 F.2d 1279 (11th

Cr. 1989), or on the failure to properly investigate and

prepare. See Chanbers v. Arnontrout, 907 F.2d 825 (8th G

1990) (en banc); N xon v. Newsone, 888 F.2d 112 (11th Cr. 1989);

Kimel man v. Morrison, 477 U. S. 365, 384-88 (1986).

This Court nust apply a reasonabl eness standard in

eval uati ng whet her Appellant's counsel was effective. Strickland
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at 2064; Horton v. Zant, 941 F.2d 1449 (11th Gr

1991)("...counsel's performance nust be eval uated for

“reasonabl eness under prevailing professional norns'").
"[Merely invoking the word strategy to explain errors [i5S]
insufficient since..." decisions nust be assessed for

reasonabl eness. Horton at 1461. Case |law rejects the notion
that a "strategic" decision can be reasonabl e when the attorney
failed to understand the | egal consequences of his decisions.

See Kimmel nan v. ©Morrison, Chambers v. Arnontrout, N xon V.

Newsone.

The prejudice to Appellant is overwhelmng. The jury was
never made aware of significant mtigation evidence. It is
preci sely the kind evidence presented at the sentencing hearing
before the trial court that the United States Suprene Court had
in mnd when it wote Lockett v. Chio, 438 U S. 586 (1978), and

Eddi ngs v. Gkl ahoma, 455 U. S. 104 (1982). The Locket Court was

concerned that unless the sentencer could consider "conpassionate
and mtigating factors stemmng fromthe diverse frailties of
humanki nd, " capital defendants will be treated not as uni que
human bei ngs, but as a "faceless, undifferentiated nmass to be
subjected to the blind infliction of the penalty of death.”
Wodson v. North Carolina, 428 U.S. 280, 304 (1976). The

evi dence woul d have nade a difference between life and death in
M. Gllianis case.
Simlarly, the fact that the jury never learned that, in Dr.

Reeves' expert opinion, the victimsuffered severe head trauma
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and coul d have been unconscious at the tine the other injuries
were inflicted, prejudiced Appellant. Had the jury heard this
evi dence, there is a reasonable probability that it would have
rejected the heinous, atrocious and cruel aggravator.
Furthernore, during closing argunents in the penalty phase, the
prosecutor argued that the victimhad to have been conscious at
the tinme the injuries were inflicted and that, noreover, defense
counsel had presented no evidence to suggest otherw se:

Now, | expect that defense counsel wll
try to argue before you that perhaps she was
unconscious and therefore it was not heinous,
atrocious or cruel. It is an interesting
t heory, Ladies and CGentleman. But, as
everything el se nust be docunmented by
evi dence, so nust that. And, there is the
total absence of any evidence to suggest
t hat .

It is the job of a juror not to allow
ei ther counsel to urge speculation in those
matters. And, H s Honor has al ready
instructed you that you must turn to the
evi dence in the case, upon which you reach a
deci si on.

When you |l ook at the injuries of Joyce
Marl owf e], when you consider the order and
the nature in which they were inflicted, when
you consider the fact that the defendant did
not sinply nurder Joyce Marl owe, but, that he
raped her and he raped her viciously, and,
when you consider the fact that the | ast
injury had to be the strangul ation, then you
realize that there is no way in which Joyce
Mar | ow coul d possibly have been unconsci ous
when those injuries were inflicted.

(R 2679-80%. The prosecutor effectively pointed out to the jury

that there had been presented no evidence that the victimcould

2 riginal transcript pages 55 and 56, which correspond to
trial record pages 2679 and 2680, are out of sequence with
respect to the other original transcript pages.
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have been unconscious. Yet, the prosecutor agreed that it was an
"interesting theory" and never suggested that the HAC aggravat or

woul d still be applicable if she had been unconsci ous. See Herzog

v. State, 429 So. 2d 1372, 1379-80 (Fla. 1983); see also Jackson

v. State, 451 So. 2d 458 (Fla. 1984). The prosecutor’s argunent
added nore prejudice to defense counsel’s failure to present to
the jury Dr. Reeves conpelling testinony.

Def ense counsel failed to counter the State's case on this
i ssue at the penalty phase. Even though defense counsel could
have presented evidence to the contrary, the jury was given no
reason to believe it possible that the victimwas unconsci ous at
the tinme that injuries were inflicted and, therefore, did not
suffer. The jury could have used such evidence to conclude that
the State had failed to establish the victimwas conscious at the
time the injuries were inflicted and, therefore, failed to
conclude that the victimsuffered. There is a reasonabl e
probability that, had defense counsel presented this evidence to
the jury, the outcone would have been different.

Since Appellant's penalty phase jury never heard this
critical evidence challenging the heinous, atrocious and cruel
aggravator, as well as the substantial additional mtigation
evi dence, an adversarial testing did not occur. Confidence in
the jury's recomendation, and resulting sentence inposed by the
court are underm ned.

Upon show ng deficient performance, "[t]he defendant nust

show that there is a reasonable probability that, but for
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counsel s unprofessional errors, the result of the proceeding
woul d have been different. A reasonable probability is a
probability sufficient to underm ne confidence in the outcone."
Strickland at 2068 (Enphasis added). 1In other words, it is not
necessary that Appellant show that the outcone of his

gui |l t/innocence or sentencing phases woul d have been different;
i nstead, he need only show that confidence in the outcone is
under m ned.

"In every case [this] [Court should be concerned with
whet her, despite the strong presunption of reliability, the
result of the particular proceeding is unreliable because of a
breakdown in the adversarial process that our systemcounts on to

produce just results.” Strickland at 2069. That is, "an

ineffectiveness claim..is an attack on the fundanmental fairness

of the proceedi ng whose result is challenged." Strickland at

2070. "[It]...is not to grade counsel's perfornmance."
Strickland at 2069.

"...[A] fair trial is one in which evidence subject to

adversarial testing is presented to an inpartial tribunal for

resol ution of issues defined in advance of the proceedings."
Strickland at 2063 (Enphasis added). |If no adversarial testing
occurs, the proceedings are unfair as the result of ineffective
assi stance of counsel. Wth the wealth of significant sentencing
evi dence not presented to the jury, the confidence in the outcone

has been underm ned. Strickland at 2068.
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Confi dence in the outcone of Appellant's case is underm ned
as the result of conpelling evidence not having been introduced
at the penalty phase. An adversarial testing did not occur to
insure a fundanentally fair outconme. Since an adversari al
testing did not occur, this Court should find counsel was
i neffective.

ARGUMENT |1 |
THE LOVWER COURT ERRED I N SUMVARI LY DENYI NG
APPELLANT' S CLAI M THAT DEFENSE COUNSEL FAI LED
TO | NVESTI GATE AND PRESENT ADDI TI ONAL
M TI GATI ON EVI DENCE.

Def ense counsel nust di scharge very significant
constitutional responsibilities at the sentencing phase of a
capital trial. The Suprene Court has held that, in a capita
case, "accurate sentencing information is an indispensable
prerequisite to a reasoned determ nati on of whether a defendant

shall live or die [nade] by a jury of people who nmay have never

made a sentencing decision.” Gegg v. CGeorgia, 428 U. S. 153, 190

(1976) (plurality opinion).

Al though the | ower court granted an evidentiary hearing on
Appel lant's clai mthat defense counsel was denied the effective
assi stance of counsel at the penalty phase of the trial, the
| ower court limted the hearing to the narrow i ssue of defense
counsel's decision not to present at the penalty phase the
speci fic wtnesses he subsequently presented to the trial judge
at the sentencing hearing (See Argunent 1). At the evidentiary
hearing, the I ower court refused to permt post-conviction
counsel to call two nmental health experts who woul d have
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testified that they were available to testify at Appellant's
trial and that, at the time of the offense, Appellant suffered
organi ¢ brain danage and ot her psychol ogi cal problens and was
dependent on speed, cocai ne, alcohol and marijuana. These
experts also would have testified that Appellant had suffered
from physi cal abuse, abandonnent, and poverty to the point of
starvation. The lower court erred in refusing to grant a hearing
on defense counsel's failure to adequately investigate
mtigation. A Rule 3.850 litigant is entitled to an evidentiary
hearing unless "the notion and the files and records in the case
conclusively show that the prisoner is entitled to no relief.”

Fla. R Cim P. 3.850; e.qg. Lenon v. State, 498 So. 2d 923 (Fl a.

1987) .

In Appellant's Rule 3.850 notion, he alleged that "defense
counsel had failed to investigate and prepare for the penalty
phase proceedings"” and failed to "present [] readily avail able
mtigation to the penalty phase jury":

A TRI AL COUNSEL FAI LED TO PRESENT
M Tl GATI ON W TNESSES TO THE JURY DURI NG THE
PENALTY PHASE

8. At the penalty phase before the
jury, trial counsel failed to present any
witnesses in M. Glliams behalf. Trial
counsel relied solely on the defense closing
argunent in which he failed to specifically
address aggravating and mtigating
circunstances.® Trial counsel vaguely argued
that the only consideration was the
"protection of society" (R 2690-95).
However, counsel had failed to investigate
and prepare for the penalty phase
proceedings. As a result, he was unable to
present the readily available mtigation to
the penalty phase jury, the "cosentencer."
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Johnson v. Singletary, 612 So. 2d 575, 576
(Fla. 1993).

9. Three weeks after the jury's
recommendati on of death, trial counsel filed
a notion for continuance of sentencing
hearing in order to call famly nenbers and
defense experts to testify before the trial
court. Trial counsel explained his failure
to present any penalty phase witnesses as an
attenpt to save the county noney and that he
had not determ ned who to call to testify
during the penalty phase. Trial counsel
further explained that at this late date in
t he sentencing process he was still undecided
on who to testify on M. Gllianms behalf.

°Def ense cl osi ng argunent only covered
si x pages of trial transcript.

(PC- SR 204) (Enphasi s added).

Appel I ant further argued in his notion that defense counsel
"failed [to] adequately investigate and present evidence of
Appel lant["s] long history of drug and al cohol abuse" (PC SR
222). He further asserted, "Because of counsel's failure to
properly investigate and prepare for the penalty phase" counsel
was deficient and prejudice resulted (PC-SR 224). Post-
conviction counsel reiterated this claimduring argunent at the
Huff hearing: " . . . trial counsel failed to actively
i nvestigate and show evidence of M. Glliams long history of
drug and child abuse" (PC-SR2. 154); ". . . M. Glliamhad a
hi story of drug and al cohol abuse that was never put forward."
(PC-SR2 Vol. ?, 168). Post-conviction counsel maintained:

Because at an evidentiary hearing we may
establish that there was nore mtigation
trial counsel would have put on fromthe
various w tnesses that he was ineffective for
not properly investigating the case. He was

ineffective for not giving proper information
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to the psychol ogists, the nedical health
experts they hired in this case. That he was
ineffective for not |ooking into M.
Glliams history of drug and al cohol abuse
whi ch was obvious within the record that M.
Glliamhas a drug and al cohol problem

(PC-SR2 170) (Enphasi s added).

Wth the lower court's perm ssion, post-conviction counsel
filed a witten proffer of the testinony of the two experts that
the |l ower court refused to hear:

7. M. Glliamsubmts the foll ow ng
factual proffer of evidence which would have
supported ClaimV in his anended notion for
3.850 relief:

THE PROFFER OF DR. HYMAN ElI SENSTEIN, PH. D

8. Dr. Eisenstein would have testified
that he is a psychol ogi st and has extensive
educational and practical experience in the
field of neuropsychol ogy. For other expert
qualifications see Dr. Eisenstein's
Curriculum Vitae at Appendi x B.

9. Dr. Eisenstein would have testified
that he was available to testify as an expert
in neuropsychology at M. Gllianms
resentencing trial in 1988.

10. Dr. Eisenstein would have testified
t hat he had exam ned, interviewed, and
performed a battery of psychol ogical tests
for the purpose of determ ning statutory and
non-statutory mtigation that may apply to
M. Glliams capital case. He also
interviewed famly and friends of M.
Glliams as well as revi ewed background
materials given to himby M. Glliams
attorneys. See background naterials
proffered into evidence at M. Gllianms
August 28, 1996 evidentiary hearing.

11. Dr. Eisenstein would have testified
t hat neuropsychol ogi cal testing reveal ed that
M. Glliamsuffers fromorganic brain
damage. M. Glliamalso suffers froma
whol e host of other psychol ogi cal problens.
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As a child, M. Glliamsuffered from
horrific physical abuse, abandonnent, and
poverty to the point of starvation. As an
adult M Glliamsuffered froman extensive
hi story of drug and al cohol abuse up to the
time of his arrest in 1982.

12. Dr. Eisenstein wuld have testified
due to M. Glliams organic brain damage and
hi story of enpotional and psychol ogi cal
problens, that at the tinme of the crinme, M.
G lliamwas under the influence of extrene
mental or enotional disturbance and his
capacity to appreciate the crimnality of his
conduct or conformhis conduct to the
requi rements of |aw was substantially
i mpai r ed.

PROFFER OF DR. M LTON EARL BURGLASS, M D

13. Dr. Burglass would have testified
that he is a psychiatrist and has an
extensi ve educational and practi cal
experience in the field of psychiatry and
addi ctive nedicine. Anrong nunerous academ c
appoi ntnments, Dr. Burglass is a nenber of the
Clinical and Research Faculty at the Zinberg
Center for Addiction Studies. (For other
expert qualifications see Dr. Burglass'
Curriculum Vitae at Appendix C.)

14. Dr. Burglass would have testified
that he was available to testify as an expert
in addiction medicine at M. Glliams 1988
resent enci ng.

15. Dr. Burglass would have testified
that he had interviewed M. Glliamfor the
pur pose of evaluating M. Glliams drug
hi story and he exam ned background materials
given to himby M. Glliams counsel

16. Dr. Burglass would have testified
that M. Glliamhas a floridly positive
pol ydrug history. Based upon M. Gllianms
clinical history, at the tine he was arrested
in 1982, he unequivocally would have net the
criteria for (1) Speed Dependence (2) Cocai ne
Dependence, (3) Al cohol Dependence, and (4)
Mari j uana Dependence as understood and
defined by the American Society of Addiction
Medi ci ne, the American Psychiatric
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Associ ation, Al coholics Anonynous, and
Nar coti cs Anonynous.

17. Dr. Burglass would have testified
that M. G Iliam began drinking and snoking
marijuana in his teens. In his adult life
(beginning in 1977) and up to the tinme of his

arrest,

M. GIlliam abused Speed. In the

beginning M. Glliamwould pop pills

(Bi phetam ne 120). Later, M. GIIliam snoked
bi phet am ne and net hanphetamne. M. G Illiam
woul d al so m x cocai ne and speed together and
use a syringe to shoot-up the drugs in his
arm Sonetinmes M. Glliamwould snort the
cocaine by itself.

18. During this period in M. Glliams
life, he would drink beer and Jack Daniels
whil e high off of cocaine and speed. Famly
menbers and friends reported seeing M.

G lliamdrinking and drugging three or four
days without sleep. M. Glliamwuld al so
shoot-up a m xture of cocai ne and heroin.
This mxture is called Speedball.

19. M. Glliamalso maintained his
drug addi ction by using an assortnent of
psycho stinmulants, hypnotics and

hal | uci

nogens: Quaal udes, Mushroons, Acid,

Bl ack Marl eys and other drugs. This hard
drug use increased in intensity from 1977 to
the date of M. Glliams arrest in 1982.

(PC-SR. 378-380).

Al t hough the defense had presented during the

gui |l t-innocence phase sone evidence suggesting M. Glliamhad a

drug and al cohol

problem (R 1925, 1974, 2001), it is clear from

the proffered testinony that nuch nore substantial evidence

exi sted that defense counsel failed to present. This evidence

went towards establishing the extensive nature of M. Glliams

subst ance abuse (the severity of which was not reached in the

gui I t-innocence phase testinony), both in the past and at the

time of the offense.
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The | ower court's decision to deny an evidentiary hearing on
this issue was erroneous. The |lower court included in its
witten order denying the Rule 3.850 notion the court's reason
for denying an evidentiary hearing on defense counsel's failure
to effectively investigate and present evidence of nmental health
and drug abuse?®:

During the evidentiary hearing, defense
counsel for M. Glliam attenpted to cal
certain mtigation wtness(sic) to testify
before the Court. The Court did not allow
these witnesses to testify for two reasons.
First, it was previously determ ned that the
only evidence which could be presented at the
evidentiary hearing would be that pertaining
to trial counsel's failure to present

Wi t nesses before the "recomending jury”.
This was made absolutely clear to the
attorney's for both sides. Second, w tnesses
excluded at the evidentiary hearing, had
absolutely nothing to do with the first

trial, but rather were people who M. Glliam
felt mght be in a position to offer
mtigation for himat the present tine. In

ot her words, the defense nmade no show ng

®Post - convi ction counsel reasonably believed that, pursuant
to the lower court's witten order in which the court ruled that
the files, records and pl eadings did not denonstrate that an
evidentiary hearing was not required on the issue of "lneffective
Assi stance of Counsel During Penalty Phase" (PC-SR 336), the
court had granted an evidentiary hearing on the issue of defense
counsel's failure to investigate, discover, and present nental
heal t h, background and drug dependency evi dence. However, at the
evidentiary hearing, the court clarified that, in its oral ruling
of Septenber 22, 1995 (PC-SR2, 199-208), it had limted the
evidentiary hearing to the single issue of defense counsel's
failure to call at the penalty phase the exact same w tnesses who
defense counsel later called to testify at the sentencing
heari ng. The court consequently refused to all ow post-conviction
counsel to present the testinony of Dr. Eisenstein and Dr.
Burgl ass, wtnesses who did not testify at the sentencing
hearing. The court, therefore, effectively denied Appellant an
evidentiary hearing on the issue of defense counsel's failure to
i nvestigate and di scover nental health and drug dependency
mtigation.
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what soever that these w tnesses, were
avai l abl e at the sentenci ng phase proceeding,
or that trial counsel . . . even knew of
their existence.[footnote omtted] It was for
t hese reasons that the Court did not allow
these people to testify and that were not
properly before the Court at this hearing.

(PC- SR 365-366) (Enphasi s added). The | ower court m sunder st ood
Appel lant's cl ai mas evidenced by the court’'s finding that
Appel I ant sought to present the two experts at the evidentiary
hearing nerely to establish current available mtigation. As the
proffers indicate, these experts would have testified to

Appel lant's nmental condition and drug dependence at the tine of

the offense, as well as in the past (PCGR Vol.10, 86)(PC SR

378-380). Further, contrary to the lower court's finding, M.
Glliamquite clearly clainmed in his Rule 3.850 notion that this
evi dence was avai l abl e:

[Clounsel failed to investigate and prepare

for the penalty phase proceedings. As a

result, he was unable to present the readily

avai lable mtigation evidence to the penalty

phase jury . :
(PC-SR 204). Moreover, the proffer explicitly states that both
Dr. Eisenstein and Dr. Burglass would have testified that they

were available to testify at Appellant's trial. (PG SR 378,

379).

The record does not conclusively showthat M. Glliamis
entitled to no relief. M. GIlliamshould have been afforded an
evidentiary hearing on defense counsel's failure to investigate,

di scover and present available mtigation evidence.

35



ARGUMENT | V

THE LONER COURT ERRED | N SUMVARI LY DENYI NG
APPELLANT' S CLAI M THAT DEFENSE COUNSEL WAS
| NEFFECTI VE FOR OPENI NG THE DOOR TO ALLECGED
FACTUAL Cl RCUMSTANCES OF PRI OR RAPE
CONVI CT1 ON.

In Strickland v. Washington, 466 U. S. 668 (1984), the
Suprene Court held that counsel has "a duty to bring to bear such
skill and knowl edge as will render the trial a reliable
adversarial testing process.” 466 U. S. at 668 (citation

omtted). Strickland v. Washington requires a defendant to plead

and denonstrate: 1) unreasonable attorney performance, and 2)
prejudice. In his Rule 3.850 notion, M. GIlliampled each.
Gven a full and fair evidentiary hearing, he can prove each. He
is entitled, at a mninmum to an adequate evidentiary hearing on
t hese cl ai ns.

Each of the errors commtted by M. Glliams counsel is
sufficient, standing alone, to warrant Rule 3.850 relief. Each
under m nes confidence in the fundanental fairness of the guilt-

i nnocence determ nation. The allegations are nore than
sufficient to warrant a Rule 3.850 evidentiary hearing. See

O Callaghan v. State, 461 So. 2d 1354 (Fla. 1984); Lenon v.

State, 498 So. 2d 923 (Fla. 1987).

M. Glliamasserted in his Rule 3.850 notion that defense
counsel was ineffective when counsel "opened the door to the
Texas rape conviction allowing the State to use the rape
conviction as inproper WIllians rule evidence" (PC SR 190).

Def ense counsel's deficient performance permtted the State to
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present to the jury during the guilt-innocence phase evidence
that M. Glliamviolently raped a fifteen year-old girl in 1969.
During openi ng statenent, defense counsel told the jury that
M. Glliamwas convicted of "statutory rape" by having sex with
his underage girlfriend and was sentenced to fifteen years in the
Texas State Prison (R 1150-51). Later, defense counsel placed
M. Glliamon the witness stand and allowed himto testify he
had been convicted in Texas for "statutory rape" for having sex
with his fifteen year-old girlfriend. (R 1919-20). In rebuttal,
the State called Detective Poe, formally of Dallas Police
Departnment. Detective Poe testified that he investigated the

Texas case and that the rape victim"had bruise marks on her neck

and . . . a black eye" (R 2427)(Enphasis added). Poe al so

indicated that M. Glliamconmtted the rape in a field (R
2428) .

But for M. Glliams testinony that the Texas rape
conviction was nerely the result of consensual sex with his m nor
girlfriend, the State could not have presented to the jury during
t he guilt-innocence phase Detective Poe's testinony detailing the
al l eged violent nature of the Texas crine. The State took ful
advant age of this highly damagi ng evi dence, evidence that, as a
result of his deficient performance, defense counsel handed to
the State on a silver platter.

Def ense counsel's m stake not only exposed M. Glliamto
devastating i npeachnment, but al so opened the door for the State

utilize the evidence as inproper "WIllians Rule" evidence and
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suggest that M. Glliam nust be guilty because he had commtted
asimlar crinme in the past. On cross-exam nation, the prosecutor
asked M. Glliamregarding the Texas conviction, "[l]sn't it

true . . . you dragged her into a field, you choked her

unconsci ous, you left her with a black eye and then you fled the

scene?" (R 1940) and "Do you renenber |eaving Vida Lester

unconscious with choke marks to her neck and a bl ack eye?" (R

1941). This line of questioning continued:

Q [Prosecutor]. Were did you go in August of
1976 when you were released from prison for
the rape of Vide Lester?

A[M. Gllian]. You nean for the statutory?

Q For the incident in which Vida Lester was
choked unconsci ous and suffered bruises,
particularly in the area of her face, for
whi ch you did seven years, seven nonths and
seven days.

That incident M. GIlliam

(R 1945-6) (Enmphasi s added). The prosecutor's questions pointedly
and deliberately directed the jury's attention to simlarities
between the facts of the Texas case as all eged by Detective Poe
(the victimhad all egedly been choked on her neck to the point of
brui sing, the incident occurred outdoors and M. Gl liam
all egedly then fled) and the instant case (the victimwas
strangl ed, the incident occurred outdoors, and M. G IIliam
allegedly fled the area). In closing argunents during the guilty-
i nnocence phase, the prosecutor argued:
Do you renenber the opening statenent in
this case? Do you renenber the

characterization and the testinony of the
defendant as it related to the issue that
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[ def ense counsel] nost certainly had to
concern hinmself wth?

Do you renenber the testinony of
Det ecti ve Poe? Do you renenber the nane Vida
Lester? One very salient fact exists with
respect to the conmi ssion of these crines.

The defendant tells you that he suffered
a blowto the head. He clains it happened by
several, 14 or 15 | believe, inmate guards --
the record suggests that he got into an
argunment with an inmate and got Kkicked. But
accept whatever version you want, and that
after that point in time he began to suffer
sei zures.

Well, that was 1971, | adies and
gentl eman, and Vida Lester was sexual ly
battered in 1969, January 7.

The defendant tried to convince you that
that was a consensual act.

If vou believe that, then you should
probably consider all of his testinony as
t rut hf ul

|f you don't believe that, then the | aw
as his Honor already instructed vou will tell
you that you nmust question all of his
testinmony. And all of his representations.

(R 2772-3) (Enphasi s added). The State was able to i npeach M.
Glliamw th Detective Poe's testinony and cast serious doubt
over the entire defense by arguing to the jury that, while M.
Glliamis claimng epilepsy as an excuse this tinme, he did not
have epil epsy when he commtted a simlar violent rape against
Vida Lester in 1969. Therefore, the logic follows, his epilepsy
def ense nust be a conplete sham But for defense counsel’s
deficient performance, the State could not have made this

ar gunment .
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Furthernore, at the penalty phase, the State was able to
enphasi ze the all eged specifics of the Texas rape, specifics that
the State would not have presented but for defense counsel's
openi ng the door:

[ Prosecutor] But, this was not a consensual
act on the part of the victim quite the
contrary, that this was the actions of the
def endant who accosted a young girl at the
age of 15, who took her into a field during
which time she was choked and --

[ Def ense Counsel]: Let me object, let ne
obj ect.

[ Prosecutor] -- and suffered a bl ack eye.
(R 2674). The State would not have called Detective Poe to
testify had defense counsel not opened the door during the guilt-
i nnocence phase. The State contacted Detective Poe for rebuttal
purposes only after M. Glliamtestified (R 2396-2400).
Therefore, defense counsel’s blunder further prejudiced M.
Glliamby giving the State nore anmunition to use agai nst him at
t he penalty phase.

The lower court summarily denied this claim concluding that
def ense counsel's decision to assert that the Texas conviction
was nerely the result of consensual sex with a mnor "was a
strategic call . . . and was not a decision which fell bel ow
accept abl e professional standards” (PC-SR 336). This was error.
The record does not conclusively establish that M. Glliamis
not entitled to relief on this issue. The record does not at al
support the finding that defense counsel's action constituted

reasonabl e trial strategy.
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At trial, defense counsel admtted he did not know about the
report relied on by Detective Poe detailing the violent nature of
the Texas rape (R 2404-05). Yet, as the prosecution suggested,
he shoul d have known that there was evidence that the Texas prior
was not a "statutory rape" case but, instead, a case of forceful,
vi ol ent rape. \When defense counsel argued that the State's
evi dence concerning the circunstances surrounding the prior
conviction constituted a discovery violation, the prosecutor
count er ed:

[ Prosecutor]: W woul d suggest to this Court
t hat Defense counsel had to know that M.
Glliam s account of what happened in Texas
was subject to dispute, and we point out the
Def ense counsel, in their case, has gone to
Texas on certain occasions. The file in [the
Texas case] is easily obtainable in Texas.

an attorney of [defense counsel's]
conpetence woul d have r[e]viewed the file and
we feel certain that he did, since, one, he
knew that the State would be using this prior
conviction as an aggravating circunstance
during the penalty phase and therefore woul d
obviously seek to find out any evidence to
mtigate the effect of this evidence during
t he penalty phase.

Secondly, if [defense counsel] was

relying on M. Glliams statement to him

that it was consensual sex, he surely would

have felt a need to reviewthis file to find

out if there are any witnesses to confirm

what M. Glli[am was saying.
(R 2401-02). This is an accurate analysis by the prosecutor. The
prosecutor noted that the State had in its possession since
before the first trial the file of the Texas case and that
"[e]verything in that file indicates that the defendant violently
raped a 15-year-old who was a conplete stranger to hin (R
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2393). The State had even used the prior conviction as a prior
violent felony aggravator in M. Glliams first trial (R 2394).
According to the prosecution, the report detailing the
al l egati ons had been "in the custody of the Defense since the
early stages of the first trial" (R 2403). Defense counsel
represented M. Glliamfor a tinme on this case prior to his
first trial (R 2411).

Therefore, the State has al ready taken the position that

def ense counsel should have known that the State had evi dence

that the prior conviction arose out of a violent rape in which
the victi mwas choked and brui sed. Before telling the jury that
the prior conviction was the result of nothing but consensual sex
with a mnor, defense counsel had the duty to investigate the

ci rcunstances surroundi ng the conviction. The record strongly

i ndi cates deficient performance. Nothing in the record supports
the I ower court's conclusion that this was reasonable trial
strategy. Such a determ nation cannot be nade absent a hearing on
this issue.

Def ense counsel's decision to affirmatively portray the
conviction as sinply the result of consensual sex with a fifteen
year-old girlfriend was devastatingly prejudicial to M. Glliam
The record does not conclusively establish that defense counsel's
actions fell within the real mof acceptable trial strategy. As
t he prosecutor argued, defense counsel should have known that
t here existed evidence that it had been anything but consensual .

| f defense counsel failed to investigate and learn this
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information, he was ineffective. It he knew of it but elected to
present the "statutory rape" claimanyway, there is no apparent
acceptabl e strategi c advantage for doing so. If defense counsel
had a strategy, sound or unsound, it is unknown. Only through an
evidentiary hearing can this matter be determ ned.
ARGUMENT V

THE LONER COURT ERRED I N SUMMARI LY DENYI NG

APPELLANT' S CLAI M THAT DEFENSE COUNSEL WAS

| NEFFECTI VE BY FAI LI NG TO ARGUE THE

AGGRAVATI NG AND M Tl GATI NG Cl RCUMSTANCES AT

| SSUE | N THE PENALTY PHASE.

M. Glliamasserted in his Rule 3.850 notion that defense
counsel was ineffective for failing to argue the aggravati ng and
mtigating circunstances that were at issue in M. Gllians case
during closing argunents of the penalty phase (PC SR 221-2).

Def ense counsel's closing argunment is |less than six pages |ong
(R 2690-95). He argued in effect argued nerely that the jury
shoul d deci de whether to recommend life or death based nmerely on
their owm noral and religious beliefs and based on what they

t hought best would protect society (R 2690-95).

Def ense counsel’s attenpt to persuade the jury to recommend
a life sentence was anem c at best (R 2690-95). Defense counsel
stressed to the jury that life without the possibility of parole
for twenty-five (25) years neant that Appellant would be in
prison for at |least twenty five years and no less (R 2691-92)

and asked the jury to recommend the punishnment the jury believed

appropriate to protect society (R 2693-94). Defense counsel
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only tangentially referred to the guilt-innocence phase

mtigation "testinony of sone of Burley's famly nenbers .
(R 2690).

Counsel did not review, or even summarize, the facts
regarding M. Glliams tragic childhood. In fact, defense
counsel literally down-played the factual and |egal inportance of
the mtigation evidence and instead told the jury that, in
deci di ng whether to recommend death or life in prison, the jury
must focus on protecting society fromM. GIlliam

.much of what we want to present to
you was presented to you through the
testinmony of sone of Burley's famly nenbers
who testified earlier.

| quess under the law, those are
mtigating circunstances, it gives you an
idea to learn a little bit about Burley. But,
at this juncture, having found himquilty of
First Degree Murder, frankly, the
responsibility you have is to determ ne what
iS necessary to protect all of us, that
i ncl udes everyone here in this Courtroom

* * * *

Your responsibility at this juncture is to
protect all of us.

(R 2690) (Enphasi s added). Rather than arguing the specific
mtigating circunstances reflected in the guilt-innocence phase
testi nony, defense counsel asked the jury to rely on their own
"personal, religious, and noral beliefs" in deciding the
appropriate penalty:

Now, at this juncture there is probably

nothing I could say to you that would

i nfl uence how you think about [life in prison

wi thout the possibility of parole for 25
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years] as an appropriate penalty or how you
feel about the death penalty. W discussed
that quite extensively before any of you were
selected. And; in the tine that is allotted
to us, it is inconceivable that anything |
say will alter the views that you have
brought into the Courtroom concerning the
appropriate penalty.

| quess that is where the mtigating
ci rcunstances sort of cone in.

* * * %

He will effectively be renmoved fromus. And,
as the prosecutor has stated, he has earned
that. How nmuch farther you as a jury should
go in terns of your recommendation, depends
upon your personal, religious, and noral
beliefs. And, | don't even begin to believe
that this is the appropriate forumto discuss
t hat aspect of it.

(R 2692, 2693) (Enphasis added). The crux of defense counsel's
cl osing argunent was that the jury should determ ne the
appropriate reconmendati on based on the jury's "personal,

religious, and noral beliefs.” In effect, defense counsel invited
the jurors to conpletely abandon their lawful duty to nake a
recommendati on whether M. Glliamlives or dies based upon the

| aw and the evidence and, instead, decide the issue based on the
juror's personal feelings on the general application of the death
penal ty.

Not only did defense counsel fail to nention any of the
specific non-statutory mitigation evidence that had cone out in
the guilt-innocence phase of the trial, he did not argue agai nst,
or, even nmention the State's asserted aggravating circunstances.

Nor did defense counsel argue the two statutory nitigators that

Dr. Stillman had determ ned existed (R 2002), even though
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def ense counsel asked for, and received, instructions on these
statutory mtigators. (R 2695).

The defense's expert, Dr. Stillman, testified that, in his
opinion, due to M. Glliams epileptic condition at the tinme of
the homcide, M. Glliamwas not capable of telling the
di fference between right and wong and did not know the nature
and consequences of his actions (R 2002). Trial counsel failed
to argue, or even nmention this critical evidence during closing
argunents.

Def ense counsel also failed to challenge the presence of
al | eged aggravating factors. By his silence, defense counsel
conceded the "in the course of a felony" and the "heinous,
atrocious and cruel" aggravating factors. Counsel's deficiencies,
especi ally when considered in light of the other instances of
i neffectiveness and error, allowed the jury to conclude that M.
G lliamshould be sentenced to death

ARGUVENT VI
THE LOVWER COURT ERRED I N SUMVARI LY DENYI NG
APPELLANT' S CLAI M THAT DEFENSE COUNSEL WAS
| NEFFECTI VE BY FAI LI NG TO | NVESTI GATE AND
DI SCOVER EVI DENCE OF VOLUNTARY | NTOXI CATI ON.

In Strickland v. Washington, 466 U. S. 668 (1984), the

Suprene Court held that counsel has "a duty to bring to bear such
skill and knowl edge as will render the trial a reliable
adversarial testing process.” 466 U. S. at 668 (citation

omtted). Strickland v. Washington requires a defendant to plead

and denonstrate: 1) unreasonable attorney performance, and 2)
prejudice. 1In his Rule 3.850 notion, M. GIlliampled each.
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Gven a full and fair evidentiary hearing, he can prove each. He
is entitled, at a mninum to an adequate evidentiary hearing on
t hese cl ai ns.

Each of the errors commtted by M. Glliams counsel is
sufficient, standing alone, to warrant Rule 3.850 relief. Each
under m nes confidence in the fundanental fairness of the guilt-

i nnocence determnation. The allegations are nore than
sufficient to warrant a Rule 3.850 evidentiary hearing. See

O Callaghan v. State, 461 So. 2d 1354 (Fla. 1984); Lenon v.

State, 498 So. 2d 923 (Fla. 1987).

The lower court summarily denied M. Glliam s claimthat
defense counsel failed to investigate, devel op and present the
defense of voluntary intoxication and failed to present evidence
of intoxication to rebut the aggravating circunstance of
premeditation. M. Glliamalleged that substantial and val uable
lay testinony as to M. Glliams intoxication at the tinme of the
hom ci de was avail abl e but that this evidence was not devel oped
for the jury to consider, nor nade available to M. Gllians
mental health expert (See Argunent VII) (PC-SR 195-7). M.
Glliamis entitled to an evidentiary hearing to establish this
claim

M. GIlliamhas an extensive history of drug and al cohol
abuse. Counsel could have used this evidence in a nunber of
significant ways both at trial and sentencing but instead counsel
ignored this area. Counsel failed to fully devel op the defense of

voluntary intoxication and failed to present evidence of
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intoxication to rebut the aggravating circunstance of
prenmedi tation
Florida |l aw on the voluntary intoxication defense is clear

and | ong-standing, dating fromthe 19th century. See Garner V.

State, 28 Fla. 113, 9 So. 35 (Fla. 1891). "Voluntary intoxication
is a defense to the specific intent crines of first-degree nurder

and robbery." Gardner v. State, 480 So. 2d 91, 92-93 (Fl a.

1985)(citations omtted). Voluntary intoxication could have been
enpl oyed as a defense to M. Glliams first-degree nurder charge
and coul d have rebutted the necessary el enment of preneditation.
Use of the intoxication evidence and an appropriate nmental health
expert woul d have prevented a verdict of first-degree nurder on
the preneditated nurder theory. Prejudice fromcounsel's failure
is clear because M. Glliamcould not have formed specific

intent for preneditated nurder. See Bunney v. State, 603 So. 2d

1270 (Fla. 1992).
In Strickland v. Washington, 466 U. S. 688 (1984), the

Suprene Court held that counsel has "a duty to bring to bear such
skill and knowl edge as will render the trial a reliable
adversarial testing process.” Id. at 668 (citation omtted).
Strickland requires a defendant to establish unreasonabl e,
deficient attorney performance, and prejudice resulting fromthat
deficient perfornmance.

An effective attorney nust present "an intelligent and

know edgeabl e defense” on behalf of his client. Caraway v. Beto,

421 F.2d 636, 637 (5th Cr. 1970); see also Chanbers v.
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Arnmontrout, 907 F.2d 825 (8th Cir. 1990)(en banc) (ineffective
assistance in failure to present theory of self-defense); Gaines
v. Hopper, 575 F.2d 1147 (5th Gr. 1978). This error also

vi ol ates defendant's right to present a neani ngful defense. See

Crane v. Kentucky, 476 U S. 683 (1986). Failure to present a
defense that could result in a conviction of a | esser charge can
be ineffective and prejudicial. Chanbers. Substantial and

val uable lay testinony as to M. Glliams intoxication was
avai l able. This inportant evidence was not devel oped for the jury
or for consideration by the mental health expert. Confidence is
underm ned in the outconme by counsel's deficient perfornmance. As

explained in Strickland v. Washington, 466 U S. 668 (1984), a

def endant need not show nore likely than not, nerely a reasonabl e
probability. 466 U.S. at 6934. M. Glliamshould be granted an
evidentiary hearing on this claim
ARGUMENT VI |

THE LOVWER COURT ERRED I N SUMVARI LY DENYI NG

MR G LLIAM S CLAIM THAT DEFENSE COUNSEL WAS

| NEFFECTI VE FOR FAI LI NG TO OBTAIN A COVPETENT

MENTAL HEALTH EXPERT TO CONDUCT A

PROFESSI ONAL AND COMPETENT MENTAL HEALTH

EVALUATI ON

M. Glliamasserted in his Rule 3.850 notion that defense

counsel failed to obtain a conpetent nental health expert to
conduct an appropriate exam nation and to assist in evaluation,

preparation, and presentation of the defense. See Ake v.

&l ahoma, 105 S. . 1087 (1985). Appellant asserted in his

nmoti on:
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9. Here, trial counsel never obtained a
conpetent nental health expert where clearly
M. Glliamhad a history of nental illness.
Sonme of the information needed by a
prospective expert was at the disposal of the
trial attorney, yet he inexplicably failed to
use it as mtigation. Mdst of the
i nformati on, however, was never sought out by
counsel . Because of counsel's |ack of
i nvestigation and preparation, M. GIlIliam
was deprived of the full inpact of
substantial and conpelling statutory and
nonstatutory mtigating evidence. Undersigned
counsel has obtained a conpetent nental
heal th expert that has established that
statutory mtigating factors apply in M.
Glliam s case.

10. Further, Dr. Stillman, the menta

heal th expert utilized in the guilt/innocence

phase of M. Glliams [trial] was not

conpetent. Dr. Stillman had no experience in

the field of epilepsy and his know edge base

consi sted of reading a handful of articles on

the subject. Also, Dr. Stillmn overl ooked

M. Glliams nental state that rendered him

i ncapabl e of preneditation.
(PC-SR 311-12). Appellant also asserted that, as a result of
defense counsel's failure to investigate and obtain conpetent
mental heal th assistance, the confidence in the outcone was
underm ned and the results of the penalty phase rendered
unreliable (PGSR 312). The State itself called into question
the conpetency of Dr. Stillman's evaluation of M. Glliam and
his conclusions regarding M. Glliams nmental health (R 2525,
2527, 2530-1).

Were, as here, a capital post-conviction Rule 3.850
litigant presents properly pled clains denonstrating that nental
heal th eval uati ons conducted at the tinme of trial were
prof essional ly i nadequate, and that a far nore favorable result
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on nmental health issues relating to conpetency or sentencing
woul d have resulted fromthe evaluations of nental health

prof essional s who were provided with critically needed background
i nformati on about the client, an evidentiary hearing and Rul e

3.850 relief are appropriate. See State v. Sireci, 502 So. 2d

1221, 1224 (Fla. 1987); cf. Mason v. State, 489 So. 2d 734, 735-
37 (Fla. 1986).

The | ower court denied this claimbecause, the court
concl uded, the matter should have been raised on direct appeal
(PC-SR 337; PC-SR2. 200). This was error. Quite plainly, this

i ssue coul d not have been raised on direct appeal. See Blanco v.

Wai nwi ght, 507 So. 2d 1377 (Fla. 1982). M. Glliamis entitled
to an evidentiary hearing.
ARGUMENT VI I |

THE LONER COURT ERRED I N SUMMARI LY DENYI NG

MR G LLIAM S CLAIM THAT HE WAS DEN ED THE

USE OF MATERI AL EXCULPATORY EVI DENCE THROUGH

El THER STATE M SCONDUCT OR DEFENSE COUNSEL’ S

| NEFFECTI VENESS.

The | ower court erred when it summarily denied this claim

A Rule 3.850 litigant is entitled to an evidentiary hearing
unl ess "the nmotion and the files and records in the case
conclusively show that the prisoner is entitled to no relief.”

Fla. R Cim P. 3.850;e.q. Lenpbn v. State, 498 So. 2d 923 Fl a.

1987) .
Where, as here, a Rule 3.850 litigant presents clains

denonstrating a violation of Brady v. Maryland, 373 U S. 83
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(1963), an evidentiary hearing is warranted, as this Court has
expl ai ned:

We now have for review the denial of
Squires' notion for post-conviction relief.
: Since the court neither held an
evidentiary hearing nor attached any portion
of the record to the order of denial, our
reviewis limted to determ ni ng whet her the
nmotion on its face conclusively shows that
Squires is entitled to no relief.
Fla.R CrimP. 3.850.

* * * *

Squires additionally alleges that
certain excul patory materials were w thheld
fromhimby the state in violation of Brady
v. Maryland, 373 U S. 83, 83 S.Ct. 1194, 10
L. Ed. 2d 215 (1963), and that he should have
been granted an evidentiary hearing on this
issue as well. Again, we agree. Upon remand
to the trial court, the judge shall explore
the allegations of Brady violations .

Squires, 513 So. 2d 138, 139 (Fla. 1987). See also Gorham v.

State, 521 So. 2d 1067 (Fla. 1988); Smith v. State, 461 So. 2d

1354 (Fla. 1985); Zeigler v. State, 452 So. 2d 537 (1984); Arango

v. State, 437 So. 2d 1099 (Fla. 1983); Denps v. State, 416 So. 2d

808 (Fla. 1982). The files and records in this case do not
concl usively rebut Appellant's allegations.

Excul patory evidence withheld by the State viol ates due
process. |If the withheld information underm nes confidence in

the outconme, a newtrial is required. See Kyles v. Witley, 115

S. C&. 1555 (1995).
The State's case agai nst Appellant centered primarily on a
felony-nmurder theory - that the victimwas killed while Appellant

comm tted sexual battery. \Wether or not a sexual battery
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occurred was therefore a material issue in the case. Inits
opening statenent, the State attenpted paint a picture of the
victimas an i nnocent young person who woul d never engage in an
act of prostitution regardless of the fact that she worked at a
topl ess bar (R 1126-28). The State then presented m sl eadi ng
testinmony by Katherine Gorden that the victimwas not the type of
person who normal ly worked as a dancer at the club ("She was
very--innocent type.")(R 1460-61).

Despite this characterization of the victimby the State,
Appel l ant asserted in his Rule 3.850 notion that the State had in
its possession very damagi ng Metro-Dade Police reports in which
it was reported that the victims aunt, Irene Adans, told police
that, two nonths before her death, the victimwas living with a
"pinp" and admtted to Adans that she was a prostitute (PC SR
177). Anot her Metro-Dade Police report indicate the victimhad a
prior arrest for prostitution in Atlanta (1d.).

The defense's theory at trial was that the victimwas a
prostitute who had propositioned M. Glliamand that this is why
the victimwas with Appellant on the night she was kill ed.
However, when the defense sought to introduce evidence that the
victimwas a prostitute and that the club where Appellant net the
victimand where the victi mworked had been cl osed because the
club's dancers had been engaging in prostitution, the State
objected and the trial court ruled the evidence inadm ssible (R
1515-23; 2217-21). This evidence would have corroborated M.

Glliams testinony that he nmet the victi mwhen she propositioned
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himat the club and | ater asked himto | eave the club with her
(R 1229-31).

The State subsequently argued to the jury that the defense's
failure to present such evidence was significant (R 2563).
Thus, the State was allowed to keep fromthe jury rel evant
evi dence corroborating Appellant's testinony and, at the sane
time, argue that since no evidence to corroborate Appellant's
testinony was presented, no such evidence existed (R 2558). The
State further relied on its msconduct at the penalty phase in
order to persuade the court and the jury that the nurder was
comm tted during the course of a sexual battery (R 2676-77).

Appel l ant raised this issue via two separate clainms in his
Rule 3.850 notion, Caimlll (inrelation to the m sconduct's
affect on the guilt-innocence phase) (PGSR 174-86) and O aim
XXI'l (inrelation to the m sconduct's affect on the penalty phase
and sentencing) (PGSR 303-7). In its order denying this claim
wi t hout an evidentiary hearing, the trial court concluded that
Appellant "failed to show that he did not possess this
information nor how it could have brought about a different
result at trial" (PC SR 335). The | ower court's decision to
deny an evidentiary hearing is error. In his Rule 3.850 notion,
Appel lant plainly asserted that the State failed to disclose this
evi dence (PC-SR. 174, 178, 182, 184). Furthernore, the Rule 3.350
notion asserts that defense counsel did not otherw se possess

this information. ("Wth the informati on avail abl e, defense

counsel wanted to" present evidence that the club was closed for
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specific acts of prostitution conmtted by dancers; (PC SR

179) (enphasi s added); "Had the truth regarding the victimand the
Orange Tree Lounge been made avail able to defense counsel and to
the jury, there is nore than a likelihood that M. G Iliamwould
not have been found guilty of first-degree nmurder and sentenced
to die" (PGSR 185-6))

Even if the Rule 3.850 notion failed to allege that defense
counsel did not otherw se possess this information, the trial
court erred in denying an evidentiary hearing. This is so because
M. GIlliamal so clai ned:

To the extent that trial counsel was in
possessi on of Metro-Dade police reports
denoting the Joyce Marl ow was a "procl ai ned
prostitute” and had been arrested for
prostitution, the defense counsel was
ineffective for failing to use the rel evant
materials to i npeach witnesses and to
corroborat[e] M. Glliams testinony.
(PC-SR 199). The bottomline is that the notion plainly alleged
that M. GIlliamwas denied the use and benefit of the
excul patory evidence. Wiether this was the result of State
m sconduct or ineffective assistance of counsel is a matter to be
determ ned by the |ower court after an evidentiary hearing.

As to prejudice, Appellant argued in his notion that the
suppressed evidence coul d have been used to inpeach Katherine
Gorden and to corroborate Appellant's own testinony that the
victimpropositioned himat the bar and asked himto |l eave with

her. Appellant was entitled to an evidentiary hearing on this

i ssue.
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The | ower court summarily denied Claim XXl (relating to the
m sconduct's affect on the penalty phase and sentenci ng) because
t he court concluded the claimshould have been raised on direct
appeal: "[Cains] 7 through 23 those are matters that | can rule
upon and | can deny the notion summarily. | think, | think they
are matters that could and shoul d have been raised on direct
appeal ." (PC-SR2. 200). This same ruling is reflected in the
court's witten order. (PGSR 337)* This was also error. There
is absolutely no record reference to the State's Brady viol ation
in the original trial record. Consequently, this claimcould not

have been raised on direct appeal. See Blanco v. Wainwight, 507

So. 2d 1377 (Fla. 1982). M. Glliamis entitled to a hearing on
this issue.
ARGUMENT | X

THE LOVWER COURT ERRED I N SUMVARI LY DENYI NG

MR G LLIAM S CLAIM THAT DEFENSE COUNSEL WAS

| NEFFECTI VE FOR NOT' REQUESTI NG A JURY

| NSTRUCTI ON THAT EPI LEPTI C SEI ZURES CAN

NEGATE SPECI FI C | NTENT.

In Strickland v. Washington, 466 U. S. 668 (1984), the

Suprene Court held that counsel has "a duty to bring to bear such
skill and know edge as will render the trial a reliable
adversarial testing process.” 466 U S. at 668 (citation

omtted). Strickland v. Washington requires a defendant to pl ead

“I'n an obvious scrivener's error, the section indicating
whi ch cl ains were deni ed because the clains shoul d have been
brought on direct appeal reads, "Clains VII-XIlI" (PC SR 337).
As the court indicated in its oral pronouncenent, the clains the
court denied in this ground were Cainms VIl through Cainms XX II

56



and denonstrate: 1) unreasonable attorney performance, and 2)
prejudice. In his Rule 3.850 notion, M. Glliampled each.
Gven a full and fair evidentiary hearing, he can prove each. He
is entitled, at a mninum to an adequate evidentiary hearing on
t hese cl ai ns.

Each of the errors commtted by M. Glliams counsel is
sufficient, standing alone, to warrant Rule 3.850 relief. Each
under m nes confidence in the fundanental fairness of the guilt-

i nnocence determ nation. The allegations are nore than
sufficient to warrant a Rule 3.850 evidentiary hearing. See

O Callaghan v. State, 461 So. 2d 1354 (Fla. 1984); Lenon v.

State, 498 So. 2d 923 (Fla. 1987).

Def ense counsel failed to request a jury instruction that
M. Glliams epileptic condition surrounding the circunstances
of the offense may negate the specific intent necessary for
first-degree nurder

In Bunney v. State, 603 So.2d 1270 (Fla. 1992), the

def endant wanted to "raise epilepsy as a defense to his ability
to formthe intent required to commt a first-degree felony
mur der and ki dnappi ng outside the context of an insanity plea.”
The Fl orida Suprene Court held that while "evidence of dim nished
capacity is too potentially msleading to be permtted routinely
in the guilt phase of crimnal trials, evidence of 'intoxication,
medi cation, epilepsy, infancy, or senility' is not." |ld. at 1273.
At trial, defense counsel presented M. Glliams epileptic

seizure as the basis of an insanity defense. However, defense
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counsel failed to request jury instructions that M. Glliams
epi |l eptic condition surrounding the circunstances of the offense
may negate the specific intent necessary for first-degree nurder.
Failure to seek proper jury instructions can be prejudicial

deficient performance. See Atkins v. Attorney Ceneral, 932 F.2d

1430 (11th Cr. 1991); Vela v. Estelle, 708 F.2d 954 (5th Gr

1983). In Bunney, the Florida Suprene Court held nedical
condition of epilepsy was anal ogous to a voluntary intoxication
def ense:

Al though this Court did not expressly rule in
Chestnut that evidence of any particul ar
condition is adm ssible, it is beyond dispute
t hat evi dence of voluntary intoxication or
use of nedication is adm ssible to show | ack
of specific intent. See Gurganus v. State,
451 So.2d 817 (Fla. 1984). If evidence of

t hese sel f-induced conditions is adm ssible,
it stands to reason that evidence of certain
commonl y understood conditions that are
beyond one's control, such as those noted in
Chest nut (epilepsy, infancy, or senility),
shoul d al so be adm ssible. In the present
case, Bunney sinply sought to show that he
commtted the crinme during the course of a

m nor epileptic seizure. Ajury is emnently
qualified to consider this.

Bunney v. State, 603 So.2d at 1273 (Fla. 1992) (foot note

omtted). When defense counsel raised evidence that M.
Glliamsuffered an epileptic seizure at the tinme of the offense,
the jury should have been instructed that this condition may
negate specific intent crinme. The Florida Suprene Court has hel d:

A defendant has the right to a jury
instruction on the | aw applicable to his

t heory of defense where any trial evidence
supports that theory. Bryant v. State, 412
So. 2d 347 (Fla. 1982); Palnes v. State, 397
So. 2d 648 (Fla.), cert. denied, 454 U. S.
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882, 102 S. C. 369, 70 L. Ed. 2d 195 (1981).
Mor eover, evidence elicited during the cross-
exam nation of prosecution wtnesses may
provi de sufficient evidence for a jury
instruction on voluntary intoxication.
Mellins v. State, 395 So. 2d 1207 (Fla. 4th
DCA), review denied, 402 So. 2d 613 (Fl a.
1981).

Gardner v. State, 480 So. 2d at 92-93. If M. GIllianls counse

had performed his duty to M. Glliamas reasonabl e counsel would
have, M. G lliamwuld not have been convicted of first-degree
mur der and woul d not have been sentenced to death.
ARGUMENT X

ADM SSI ON OF | MPROPER HEARSAY EVI DENCE DENI ED

MR G LLIAMS RIGHT TO CONFRONT THE EVI DENCE

AGAI NST H M

M. Glliamasserted in his Rule 3.850 notion that defense

counsel was ineffective for failing to properly object when M.
Glliamwas denied his constitutional right to confront the
evi dence agai nst him (PC- SR 139-45). At the guilt-innocence
phase of M. Glliams trial, the State offered the testinony of
Detective Poe, fornerly of the Dallas Police Departnent, in
regard to Glliams 1969 rape conviction. During the course of
his testinony the State solicited prejudicial hearsay statenents
fromthe victimof the Texas offense:

[ St at e] As a detective in that division

did you al so investigate charges of sexual

battery?

[ Det. Poe] Yes, ma'am

Q in connection with that assignnent, did

you have occasion to conme into contact wth a

young girl, age 15, by the nanme of Vida
Lester?
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A Yes, ma'am | did.

Q Didthat take place on the 7th day of
January, 1969?

A. That is correct.

Q D dyou come into contact with her in the
office of the Dallas Police Departnent?

A. Yes, mm'am

Q Was that in an interview roonf

A. Yes, mm'am

Q Did you have an opportunity at that tinme
to make an observation concerning the

physi cal condition of the young girl, Vida
Lester?

A Yes, ma'am | did.

Q Wuuld you please tell the nenbers of the
jury what if anything you noted unusual about
her appearance when she appeared in your

of fice.

A She had sone brui se marks on her neck
and she had a bl ack eye.

Q Did there cone a time when you went with
Vida Lester to another |ocation?

A Yes, nma'am

Q What was that |ocation?

A | believe it was at 4818 Virginia
Avenue.

Q And what is |ocated there?

A It is an apartnent house, two-story
frame apartnment house.

Q No, did Vida Lester live there?

A No, ma'am

Q Did you | ocate any property bel ongi ng
to the young girl, Vida Lester, at that

| ocati on?
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A. Yes, nma'am

* * * *

Q Sir, did you go to the particular field
| ocati on?

Yes, sir.
In search of particular property?
Yes, ma'am

A
Q
A
Q Wul d you tell the nenbers of the jury
what type of property you were | ooking for.
A

W were | ooking for a coin purse and a
chain, which | believe it had a watch on it.
Q |"'msorry. Wth a watch on it?

A Yes, nma'am

Q And when you got there to the | ocation
that Vida Lester directed you to, did you
find a chain with a watch and a coin purse?

A. Yes, na'am

Q Did you take possession of the chain with
t he watch and the coin purse?

Yes, nma'am

A
Q And did you inpound it as part of your
investigation in this case?

A Yes, nma'am
(R 2426-28).
The defense exposed this prejudicial hearsay on cross-
exam nation, but the danage had al ready been done:
[ Def ense] Det ective Poe, the chain and the
wat ch and the purse, you were looking for it
based upon what soneone else told you; is
t hat not correct?

[ Det. Poe] What Vida Lester told us, sure.
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Q Sur e.

A. Yes, sSir.

Q And you identified that as being hers
because of the out of court statenment of Vida
Lester.

A. No, sir.

Q Well, she told you that was her purse;
right?

A. She was there with us and identified the
pur se.

Q Exactly.

But for what Vida Lester told you, you
woul d not be | ooking for the purse; would
you?

A No, sir.

Q But for the statenent of Vida Lester,
you woul d not be | ooking for the chain and
the watch. A That is correct.

Q Wth whom was Vida Lester's grandnot her
living at this time? Do you know?

A. No, sir, | don't.

Q Do you have any first -- what injuries
di d you observe?

A Sonme brui se marks on her neck and a

bl ack eye.

Q Bl ack eye and sonme bruise marks on her
neck?

A Yes, sir.

Q Do you have any firsthand know edge of

how she sustai ned those injuries?

A Just what she told us.

Q Do you have any firsthand know edge of
how t hose were obtai ned other than what she
told you?
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A. No, sir.

Q Did you question anyone living at the
Vi da Lester home concerni ng how she obtai ned
t ho

se injuries?
A No, sir.
(R 2429-30).

O ficer Poe's testinony concerning the hearsay statenents of

Vida Lester parallel those presented in Rhodes v. State, 547 So.

2d 1201 (Fla. 1989). In Rhodes, the arresting officer on a prior
convi ction played an audi otape of the victims statenent against
t he defendant. The Suprene Court renmanded the case, stating:

Qovi ously Rhodes did not have the opportunity
to confront and cross-exam ne this w tness.
By allowing the jury to hear the taped
statenment of the Nevada victimdescribing how
t he defendant tried to cut her throat with a
knife and the enotional trauma suffered
because of it, the trial court effectively
deni ed Rhodes this fundanmental right of
confronting and cross-exam ning a w tness
agai nst him Under these circunstances if
Rhodes wi shed to deny or explain this
testinmony, he was left with no choice but to
take the witness stand hinself.

Id. at 1204; see also Dragovich v. State, 492 So. 2d 350 (Fl a.

1986) .

Here, Detective Poe used the victims prejudicial and
irrel evant hearsay statenments to testify that M. GIlliam
forcefully raped her. Defense counsel was unable to cross-exam ne
or confront the witness in any neani ngful way. Though the
statenments were not tape recorded, the effect on the jury was the
sanme. This was fundanental error

The sixth anmendnent right of an accused to
confront the witnesses against himis a
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fundanmental right which is nade obligatory on
the states by the due process of |aw clause
of the fourteenth amendnent to the United
States Constitution. Pointer v. Texas, 380

U S. 400 (1965). The primary interest secured
by and the maj or reason underlying the
confrontation clause, is the right of
cross-exam nation. Pointer v. Texas. This
right of confrontation protected by cross-
exam nation is a right that has been applied
to the sentencing process. Specht v.
Patterson, 386 U.S. 605 (1967).

Engle v. State, 438 So. 2d 803, 814 (Fla. 1983). Such fundanent al

error cannot be harm ess under Pointer v. Texas. The trial court

erred in denying M. Glliaman evidentiary hearing. Relief is
war r ant ed.
ARGUMENT X

PENALTY PHASE | NSTRUCTI ONS | MPROPERLY SHI FTED
THE BURDEN TO MR G LLI AM TO PROVE THAT THE
SENTENCE OF DEATH WAS | NAPPROPRI ATE

A capital sentencing jury nust be:

[T]old that the state nust establish the

exi stence of one or nore aggravating

ci rcunst ances before the death penalty could
be i nposed .

[ Sjuch a sentence could be given if the state
showed aggr avating circunstances outwei ghed
the mtigating circunstances.

State v. Dixon, 283 So.2d 1 (Fla. 1973) (enphasis added). This

straightforward standard was never applied at the penalty phase.
The burden was shifted to M. Glliamon the question of whether
he should live or die. 1In so instructing a capital sentencing

jury, a court injects msleading and irrelevant factors into the

sentencing determ nation, violating Hitchcock v. Dugger, 481 U S.
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393, 107 S. Ct. 1821 (1987); and Maynard v. Cartwight, 486 U. S.

356, 108 S. Ct. 1853 (1988).

Under Hitchcock, Florida juries nust be instructed in accord
with Ei ghth Arendnent principles. M. Glliams sentence of
death is neither "reliable" nor "individualized." This error
underm nes the reliability of the jury's sentencing determ nation
and prevented the jury and the judge from assessing the ful
panoply of mtigation contained in the record.

I n Hanblen v. Dugger, 546 So. 2d 1039 (Fla. 1989), a capital

post-conviction action, the Florida Suprene Court addressed the
guestion of whether the standard instruction enployed shifted to
t he defendant the burden on the question of whether he should
live or die. The Hanblen opinion reflects that these clains
shoul d be addressed on a case-by-case basis in capital post-
conviction actions. M. Glliamherein urges that the Court
assess this significant issue in his case and, for the reasons
set forth below, that the Court grant himthe relief to which he
is entitled. Defense counsel was ineffective for failing to
raise a tinely objection to the errors.

M. Glliamwas forced to prove that |ife was the
appropriate sentence. The jury's and the judge's consideration of
mtigating evidence was limted to mtigation "sufficient to
outwei gh" mtigation. 1In the [ower court's opening remarks at
t he begi nning of the penalty phase, the court instructed the jury
that it was their job to determne if the mtigating

ci rcunst ances out wei ghed t he aggravating circunstances:
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The State and the defendant may now present
evidence relative to the nature of the crine
and the character of the defendant. You are
instructed that this evidence when consi dered
with the evidence that you have al ready
heard, is presented in order that you m ght
determ ne, first, whether sufficient
aggravating circunstances exi st that would
justify the inposition of the death penalty
and, second, whether there are mtigating
circunstances sufficient to outweigh the
aggravating circunstances, if any.

(R 2659). In the penalty phase instructions to the jury, the
court reinforced this instruction:

[ HHowever it is your duty to follow the | aw
that will be now given to you by the Court
and render to the Court an advisory sentence,
based on your determ nation as to whether
sufficient aggravating circunstances exist to
justify the inposition of the death penalty
and whether sufficient mtigating

ci rcunstances exist to outweigh any
aggravating circunstances found to exist.

(R 2699) (enphasis added). The court later repeated to the jury
this erroneous standard:

Shoul d you find sufficient aggravating

circunstances to exist, it will then be your

duty to determ ne whether mtigating

ci rcunst ances exi st that outweigh the

aggravating circunstances.
(R 2702-03). Although the |lower court also instructed the jury
that the State bears the burden to show that the aggravating
factors outweigh the mtigating factors (R 2700), this single
sentence was insufficient to negate the effects of the other
i mproper instructions.

The instructions violated Florida | aw and the Ei ghth and

Fourteenth Amendnents in two ways. First, the instructions
shifted the burden of proof to M. Glliamon the centra
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sentenci ng i ssue of whether he should live or die. Under Millanay
v. Wlbur, 421 U S. 684 (1975), this unconstitutional burden
shifting violated M. Glliams Due Process and Ei ghth Amendnent
rights. See also Sanstromyv. Mntana, 442 U.S. 510 (1979);

Jackson v. Dugger, 837 F.2d 1469 (11th Cr. 1988). The jury was
not instructed in conformty with the standard set forth in
Di xon.

Second, by being told that mtigating circunstances nust
out wei gh aggravating circunstances before the jury could
recommend life, the jury was effectively told that once
aggravating circunmstances were established, it need not consider
mtigating circunstances unless those mtigating circunstances
were sufficient to outweigh the aggravating circunstances. Cf.

MIls v. Maryland, 108 S. C. 1860 (1988); Hitchcock. Thus, the

jury was precluded fromconsidering mtigating evidence,
Hi tchcock, and fromevaluating the "totality of the
circunstances” in considering the appropriate penalty. State v.
Di xon, 283 So. 2d at 10. According to the instructions, jurors
woul d reasonably have understood that only mitigating evidence
whi ch rose to the |level of "outweighing" aggravati on need be
considered. The instructions given in M. Glliams case were
i nmpr oper .

Instructions that shift to the defendant the burden of
proving that life is the appropriate sentence violate the
principles of Miullaney, as well as the Eighth and Fourteenth

Amendnents. M. Glliamis entitled to a new penalty phase
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proceedi ng. Defense counsel's failure to object was deficient
performance. But for counsel's deficient performance, there is a
reasonabl e probability that the jury woul d have recommended life

under State v. Dixon. Relief is proper.

ARGUMENT XI |
MR d LLI AM SENTENCE RESTS UPON AN
UNCONSTI TUTI ONAL AUTQOVATI C AGGRAVATI NG
Cl RCUMSTANCE.
Under Florida |law, capital sentences may reject or give
little weight to any particul ar aggravating circunstance. A jury
may return a binding |life recormmendati on because the aggravators

are insufficient. Hallman v. State, 560 So. 2d 233 (Fla. 1990).

The sentencer's understandi ng and consi derati on of aggravating
factors may lead to a life sentence.
M. GIlliamwas convicted of one count of first degree
mur der and one count of sexual battery. The jury was instructed
on the "felony nmurder" aggravating circunstance:
The second aggravating factor, the crinme for
whi ch the defendant is to be sentenced, was
commtted while he was engaged in the
commi ssi on of sexual battery.
(R 2702). The | ower court subsequently found the existence of
the "felony nurder” aggravating factor (R 496).
The jury's deliberation was tainted by this unconstitutional

and vague aggravating circunstance. The use of the underlying

felony as an aggravating factor rendered the aggravator

““illusory'' in violation of Stringer v. Black, 112 S.C. 1130
(1992). The jury was instructed regarding an automatic statutory
aggravating circunstance, and M. Glliamthus entered the
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penalty phase already eligible for the death penalty, whereas

other simlarly (or worse) situated defendants would not. See

Porter v. State, 564 So. 2d 1060 (Fla. 1990).

The death penalty in this case was predi cated upon an
unreliable automatic finding of a statutory aggravating
circunstance -- the very felony nurder finding that formed the
basis for conviction. The prosecutor, in her closing argunent,
even told the jury that this aggravating circunstance
automatically nust be applied:

So you when you found the defendant guilty of
those two crines, as charged, you, in
essence, have already accepted the
aggravating circunmstances that | have just
listed.
(R 2677).
A state cannot use aggravating "factors which as a practi cal

matter fail to guide the sentencer's discretion.”, Stringer v.

Black, 112 S. C. 1130 (1992). The sentencer was entitled
automatically to return a death sentence upon a finding of first
degree felony nurder. Every felony nurder woul d involve, by
necessity, the finding of a statutory aggravating circunstance, a
fact which, under the particulars of Florida's statute, violates
t he eighth amendnent. This is so because an automatic aggravating

circunstance is created, one which does not "genuinely narrow the
cl ass of persons eligible for the death penalty," Zant v.

St ephens, 462 U.S. 862, 876 (1983), and one which therefore
renders the sentencing process unconstitutionally unreliable.

"Limting the sentencer's discretion in inposing the death
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penalty is a fundanental constitutional requirenent for
sufficiently mnimzing the risk of wholly arbitrary and

capricious action.” Maynard v. Cartwight, 486 U S. 356, 362

(1988). Because M. Glliamwas convicted of felony nurder, he
then automatically faced statutory aggravation for felony nurder.
Thi s aggravating factor was an "illusory circunstance" which
"infected" the weighing process; the aggravator did not narrow
and channel the sentencer's discretion as it sinply repeated

el enents of the offense. Stringer, 112 S. C. at 1139. In fact,
the Florida Suprene Court has held that the fel ony nurder
aggravating factor al one cannot support the death sentence.

Renbert v. State, 445 So. 2d 337 (Fla. 1984). Yet the trial court

neither instructed the jury an nor applied this limtation in

i nposi ng the death sentence. See Engbarg v. Meyer, 820 P.2d 70

(Wo. 1991); Tennessee v. M ddl ebrooks, 840 S.W 2d 317 (Tenn.

1992) .

Compounding this error is the fact that the Florida Suprene
Court has held that the "in the course of a felony" aggravating
circunstance is not sufficient by itself to justify a death
sentence in a felony-nurder case. Renbert, 445 So. 2d at 340.(no
way of distinguishing other felony nurder cases in which

defendants "receive a | ess severe sentence"); Proffitt v. State,

510 So. 2d 896, 898 (Fla. 1987)(“To hold, as argued by the State,
that these circunstances justify the death penalty woul d nean
that every murder during the course of a burglary justifies the

i mposition of the death penalty").
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M. Glliamwas denied a reliable and individualized capital
sentencing determnation, in violation of the Sixth, Ei ghth, and
Fourteenth anmendnments. The error cannot be harmless in this case:

[ When the sentencing body is told to weigh
an invalid factor in its decision, a
review ng court may not assune it would have
made no difference if the thunb had been
removed fromdeath's side of the scale. Wen
t he wei ghi ng process itself has been skewed,
only constitutional harm ess-error analysis
or reweighing at the trial or appellate |evel
suffices to guarantee that the defendant
recei ved an individualized sentence.
Stringer, 112 S. . at 1137.

In M. Glliams case, both statutory and nonstatutory
mtigating circunstances are set forth in the record. The tri al
court acknow edged the defendant's his good relationship with his
famly menbers, that he was subjected to physical abuse as a
child and that he had conme froma broken hone (R 497). In
addition to the nonstatutory mtigation nmentioned by the trial
court, M. Glliamalso presented: 1) he was addicted to al cohol
and drugs; 2) that he was a changed man; 3) that he was a father
to his siblings; 4) that he defended his nother and sister from
the brutal attacks of his father; 5) that he was | earning
di sabl ed; 6) that he suffered a brutal childhood; 7) that he was
from an i npoveri shed background (R 2967-71). Each of these are

mtigation under Florida | aw. Cooper v. Dugger, 526 So.2d 900

(Fla. 1988).
M. Glliamwas denied a reliable and individualized capital

sentencing determnation, in violation of the Sixth, Ei ghth, and
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Fourteenth Anmendnments. The error cannot be harmess in this
case.

In M. Glliams case, both statutory and nonstatutory
mtigating circunstances are set forth in the record. Each of
these factors are mtigation under Florida |law. See, e.q.,

Cooper v. Dugger, 526 So.2d 900 (Fla. 1988). See also Hitchcock

v. Dugger, 481 U. S. 393 (1987); Eddings v. GCklahoma, 455 U. S. 104

(1982); Lockett v. Chio, 438 U S. 586 (1978). M. Glliamis

entitled to a new penalty phase proceeding. To the extent that
def ense counsel failed to object, he rendered prejudicially
deficient perfornmance.

ARGUMENT XI ||

THE SENTENCI NG COURT' S CONSI DERATI ON OF NON-
STATUTORY AGGRAVATI NG Cl RCUMSTANCES VI CLATED
MR G LLIAM S RI GHTS UNDER THE EI GHTH AND
FOURTEENTH AMENDIVENTS.

During the penalty phase closing argunent the State
mai ntained that M. Gl liam posed a future danger to society:

There are two options as they address
t he puni shnent of Burley Glliam one is
obviously the death penalty and the other is
obviously life in prison with a m ni mum
mandatory of 25 years. Now, Ladies and
CGentlenmen, that may sound like a long tine,
But, | ask you to keep in mnd that 19 years
ago this defendant was sent to prison for the
same crine in the absence, of course, of
murder. That is a long tine. And, he sits
before you today, convicted of this very
brutal rape and nurder.

There cones a tinme, unfortunately, in
our society, when the only issue is sinply
not rehabilitation. Wien the only issue is
sinmply not what do you do to try to change
t he ways of one who would not follow the
rules. There is arisk in that factor. There
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is a decision to be made. However, it has
been nade once in his favor at a tinme in his
life when he was 20 years old, and, could
have been anyt hi ng.

(R 2687-88) (Enphasi s added).

At the sentencing hearing, the State presented the Court
with aletter fromM. Glliams ex-wife stating that she was
afraid that she and her son would be nmurdered if GIlliamwas
rel eased (R 488-90). The sentencing court stated that it would
give this letter "equal weight" when considering it wth another
letter that Glliams ex-wife had witten the prior year (R
2954) .

In addition, the State presented the Court with a hearsay
report alleging that M. Glliamhad nearly choked his infant son
(R 474-482). The trial judge in sentencing M. G IlIliam
considered this non-statutory aggravating circunstance and relied
upon it in his sentencing order:

The Court specifically rejects as mtigation
t he defendant's assertion that he is a
non-vi ol ent person and a |loving parent to his
son. To the contrary, the Court is convinced
that the defendant is an extrenely viol ent

person, and that his son has been a victim of
hi s vi ol ence.

(R 497) (Enphasi s added).
The judge's consideration of inproper and unconstitutional

non-statutory aggravating factors starkly violated the Eighth

Amendnent, and prevented the constitutionally required narrow ng

of the sentencer's discretion. See Stringer v. Black, 112 S. C

1130 (1992); Maynard v. Cartwight, 108 S. C. 1853, 1858 (1988).

As a result, these inperm ssible aggravating factors evoked a
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sentence that was based on an "ungui ded enotional response,” a
clear violation of M. Glliams constitutional rights. Penry v.
Lynaugh, 108 S.Ct. 2934 (1989).

Simlar prosecutorial argunents have been consistently
condemmed as i nproper by the Florida Supreme Court. In Taylor v.
State, 583 So. 2d 323 (Fla. 1991) the Court maintained the state
attorney's argunment was inproper because it urged consideration
of factors outside the scope of the jury's deliberations.

The Florida Suprene Court held the sanme argunents to be

i nproper in Jackson v. State, 522 So. 2d 802 (Fla. 1988) and

Hudson v. State, 538 So. 2d 829 (Fla. 1989), saying the

prosecut or overstepped the bounds of proper argunment. Cting to

Bertolotti v. State, 476 So. 2d 130, 134 (Fla. 1985), the Court

sent out the paraneters of inproper argunent:

The proper exercise of closing argunment is to

review the evidence and to explicate those

i nferences which may reasonably be drawn from

t he evi dence. Conversely, it nust not be used

to inflanme the m nds and passions of the

jurors so that their verdict reflects an

enotional response to the crine or the

def endant rather than the | ogical analysis of

the evidence in light of the applicable | aw
See, 522 So. 2d at 809. Here, there is no question that State's
argunent was neant to evoke an enotional response fromthe jury.
Clearly, confidence in the outcome of M. Glliams trial has
been underm ned when jurors are exposed to such enotional
oratory.

The cunul ative affect of this closing argunment and i nproper

evi dence was to "inproperly appeal to, the jury's passions and
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prejudi ces.” Cunninghamyv. Zant, 928 F.2d 1006, 1020 (11th G r

1991). Such remarks prejudicially affect the substantial rights
of the defendant when they "so infect the trial w th unfairness

as to nmake the resulting conviction a denial of due process.”

Donnelly v. DeChristoforo, 416 U S. 647 (1974); See also, United
States v. Eyster, 948 F.2d 1196, 1206 (11th Cr. 1991). In Rosso

v. State, 505 So. 2d 611 (Fla. 3rd DCA 1987), the court defined a
proper closing argunent:

The proper exercise of closing argunent is to

review the evidence and to explicate those

i nferences which may be reasonably drawn from

t he evidence. Conversely, it nust not be used

to inflanme the m nds and passions of the

jurors so their verdict reflects an enotional

response to the crinme or the defendant rather

than the | ogical analysis of the evidence in

light of the applicable |aw
Rosso, 505 So. 2d at 614. The prosecutor's argunment went beyond a
review of the evidence and perm ssible inferences. He intended
his argunent to overshadow any | ogical analysis of the evidence
and to generate an enotional response, a clear violation of Penry
v. Lynaugh, 109 S. C. 2934 (1989). He intended that M.
Glliams jury consider factors outside the scope of the
evi dence.

The Florida courts have held that "a prosecutor's concern
in a crimnal prosecution is not that it shall win a case, but
that justice shall be done.'" Wiile a prosecutor 'may strike hard
blows, he is not at liberty to strike foul ones.'" Rosso, 505 So.

2d at 614. The Florida Supreme Court has called such inproper
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prosecutorial comrentary "troubl esone.” Bertolotti v. State, 476

So. 2d 130, 132 (Fla. 1985).

Argunents such as those nade by the prosecutor in M.
Glliams penalty phase violate due process and the eighth
amendnent, and render a death sentence fundamental |y unfair and

unreliable. See Drake v. Kenp, 762 F.2d 1449, 1458-61 (11th Gr

1985) (en banc); Potts v. Zant, 734 F.2d 526, 536 (11th G r

1984); WIlson v. Keny, 777 F.2d 621 (11th Gr. 1985); New on v.
Arnmontrout, 885 F.2d 1328, 1338 (8th G r. 1989); Col eman v.

Brown, 802 F.2d 1227, 1239 (10th Cr. 1986). Here, as in Potts,
because of the inproprieties evidenced by the prosecutor's
argunent, the jury "failed to give [its] decision the i ndependent
and unprejudicial consideration the law requires."” Potts, 734
F.2d at 536. In the instant case, as in Wlson, the State's
closing argunent "tend(ed) to mslead the jury about the proper
scope of its deliberations.”™ WIlson, 777 F.2d at 626. In such.

ci rcunst ances, “when core Ei ght Amendnment concerns are
substantially inpinged upon . . . confidence in the jury's
decision will be underm ned."” 1d. at 627. Consideration of such
errors in capital cases "nust be guided by [a] concern for
reliability.” 1d. The Florida Suprenme Court had held that when

i nproper conduct by the prosecutor "perneates" a case, as it has

here, relief is proper. Nowitzke v. State, 572 So. 2d 1346 (Fl a.

1990) .
For each of the reasons di scussed above, the Court shoul d

vacate M. Gllianm s unconstituti onal conviction and sentence of
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death. To the extent defense counsel failed to raise this issue,
he rendered deficient, prejudicial performance.
ARGUVENT XI V

THE | MPROPER USE OF " STATUTORY RAPE" AS A
PRI OR VI OLENT FELONY AGGRAVATI NG FACTOR

M. Glliamasserted in his Rule 3.850 notion that the prior
Texas conviction for "rape" was actually a "statutory rape"
conviction and, therefore, not a violent felony that supports the
prior violent felony aggravating circunstance set forth in
section 921.141(5)(b) of the Florida Statutes (PGSR 271). In
light of this fact, M. GIlliamclainmed that defense counsel was
ineffective for either failing to object to the State using the
prior Texas conviction to support the aggravating circunstance of
prior violent felony or, in the alternative, for failing to
i nvestigate and di scover that the prior conviction did not
constitute a violent felony (PC SR 273).

The | ower court denied an evidentiary hearing on this issue
on the ground that the issue could have been raised on direct
appeal (PC-SR 337). The |ower court erred when it summarily
denied this claim A Rule 3.850 litigant is entitled to an
evidentiary hearing unless "the notion and the files and records
in the case conclusively show that the prisoner is entitled to no

relief." Fla. R Cim P. 3.850; e.g. Lenon v. State, 498 So. 2d

923 (Fla. 1987).
During the penalty phase, the State introduced a certified

copy of the Texas conviction (R 2659-60). Defense counsel failed

77



to object (R 2659). The trial judge also considered and relied
upon this conviction as an aggravating factor as reflected in the
sentenci ng order (R 495-96).

M. G lliam maintained the conviction arose out of an
i ncident involving consensual sex with a mnor (R 1919-20). The
certified conviction entered into evidence is silent on the
matter, as it sinply refers to a conviction for "rape" (R 397-
402) . Aggravating circunstances specified in the statute are
excl usive and no other circunstances or factors may be used to
aggravate a crinme for purposes of the inposition of the death

penalty. Mller v. State, 373 So. 2d 882 (Fla. 1979).

This court, in Elledge v. State, 346
So. 2d 998, 1003 (Fla. 1977) stated:

We nust guard agai nst any

unaut hori zed aggravating factor
going into the equation which m ght
tip the scales of the weighing
process in favor of death

Strict application of the sentencing statute
i S necessary because the sentencing
authority's discretion nmust be "guided and
channel ed” by requiring an exam nation of
specific factors that argue in favor of or
agai nst inposition of the death penalty, thus
elimnating total arbitrariness and
capriciousness inits inposition. Proffitt v.
Florida, 428 U. S. 242, 258, 96 S.Ct. 2960, 49
L. Ed. 2d 913 (1976).

MIler v. State, 373 So. 2d at 885; See also Riley v. State, 366

So. 2d 19 (Fla. 1979), and Robinson v. State, 520 So. 2d 1 (Fl a.
1988) .

Fla. Stat. sec. 921.141(5)(b) (1986) provided:
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921. 141 Sentence of death or life

i mprisonnment for capital felonies; further

proceedi ngs to determ ne sentence. --

(5) AGCGRAVATI NG Cl RCUMSTANCES. - - Aggravati ng

circunstances shall be Iimted to the

f ol | owi ng:

(b) The defendant was previously convicted of

anot her capital felony or of a felony

involving the use or threat of violence to

t he person.
(Enphasis added). M. G lliam should have been granted an
evidentiary hearing to establish that defense counsel was
ineffective for not objecting to this aggravating circunstance or
for failing to discover the prior conviction was for a non-
vi ol ent felony.

ARGUMENT XV
THE CALDWELL CLAI M

Caldwell v. M ssissippi, 472 U S. 320 (1985), invokes the

nost essential and basic Ei ghth Arendnent requirenments of a death

sentence -- that such a sentence be individualized (i.e., based

on the character of the offender and circunstances of the

of fense), and that such a sentence be reliable. Caldwell, 472

US at 329. Caldwell applies to Florida's capital sentencing
procedure. Mann v. Dugger, 844 F.2d 1446 (11th G r. 1988) (en

banc), cert. denied, 109 S. C. 1353 (1989).

The sentencing jury plays a critical role in Florida, and
its recormendation is not a nullity which the trial judge may
regard or disregard as he sees fit. To the contrary, the jury's
recommendation is entitled to great weight, and is entitled to
the court's deference when there exists any rational basis
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supporting it. See Tedder v. State, 322 So. 2d 908, 910 (Fl a.

1975). Thus any intimation that a capital sentencing judge has
the sole responsibility for the inposition of sentence, or is in
any way free to inpose whatever sentence he or she sees fit,
irrespective of the sentencing jury's own decision, is

i naccurate, and is a msstatenent of the | aw.

M. Glliams jury was repeatedly instructed by the court
and the prosecutor that it's role was nerely "advisory". (See,
e.g. R 520, 529, 531, 969, 2647, 2648, 2658, 2699). However,
because the sentencing judge nust give great weight to the jury's

recommendation, the jury is a sentencer. Espinosa v. State, 112

S. C. 2926 (1992). The jury "is a co-sentencer under Florida
law." Johnson v. Singletary, 612 So. 2d 575 (Fla. 1993). Here,

the jury's sense of responsibility was di m nished by the

m sl eadi ng comments and instructions regarding the jury's role.
The jury was not told it was a co-sentencer. This dimnution of
the jury's sense of responsibility violated the Ei ghth Anmendment.
Caldwell v. M ssissippi, 472 U.S. 320 (1985). The State cannot

show that the comments had "no effect” on the jury's
del i berations. Caldwell, 472 U S. at 340-41. M. Glliamis
entitled to a new penalty phase proceedi ng. Defense counsel
w thout tactic or strategy failed to object to these repeated
vi ol ations and thereby rendered prejudicially deficient
per f or mance.

ARGUMENT  XVI

THE ERRONEQUS MAJORI TY VOTE JURY | NSTRUCTI ON
CLAIM
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The jury in M. Glliams penalty was erroneously instructed
on the vote necessary to recommend a sentence of death or life.
Florida law is not that a npjority vote is necessary for the
recommendation of a |life sentence; rather, a six-six vote, in
addition to a nmajority vote of seven-five or greater, is

sufficient for the recommendation of |ife. Rose v. State, 425 So.

2d 521 (Fla. 1982). However, the |ower court erroneously
t hroughout the proceedings informed M. Glliams jury that, even
to recoomend a |life sentence, its verdict had to be by a majority
vote (R 530, 969, 2704-05). Wile the judge did read at |east
part of the correct standard jury instruction which advises the
jury that if six or nore of their nunber recommends life, they
have nmade a |life recomendation (R 2705), this brief statenent
of the | aw was rendered nugatory by the previous instruction that
msled the jury, giving themthe erroneous inpression that they
could not return a valid sentencing verdict if they were tied six
to six.

These erroneous instructions are |ike the m sl eading

i nformati on condemmed by Caldwell v. Mssissippi, 105 S. C. 2633

(1985) and Mann v. Dugger, 844 F.2d 1444 (11th Cr. 1988)(en

banc), because they "create a m sleading picture of the jury's
role.” Caldwell at 2646 (O Connor, J., concurring). As in
Caldwel |, the instructions here fundanentally underm ned the
reliability of the sentencing determ nation, for they created the
risk that the death sentence was inposed in spite of factors

calling for a |l ess severe punishnent. M. Glliamis entitled to
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a new penalty phase proceedi ng. Defense counsel ineffectively
failed to object.
ARGUMENT  XVI |

THE SENTENCI NG COURT' S FAI LURE TO FI ND
M TI GATI NG Cl RCUMSTANCES

A review ng court should determ ne whether there is support
for the original sentencing court's finding that certain

mtigating circunstances are not present. Parker v. Dugger, 111

S. Ct. 731 (1991); Magwood v. Snith, 791 F.2d 1438, 1449 (11th

Cir. 1986). |If that finding is clearly erroneous the defendant
"is entitled to resentencing.” Mgwood, 791 F.2d at 1450.

At sentencing, M. Glliams trial judge found that M.
Glliamhad not established that statutory mtigation was
sufficiently proven (R 496) notw thstanding the fact that M.
Glliamhad presented nental health and fam |y nenber testinony
that established that statutory mtigation existed. O this
evidence, the fam |y nenber testinony was uncontrovert ed.

The | ower court acknowl edged M. G llianmis his good
relationship with his famly nenbers, that he was subjected to
physi cal abuse as a child and that he had cone from a broken hone
(R 497). In addition to the nonstatutory mtigation nentioned by
the lower court, however, M. Glliamalso presented: 1) he was
addi cted to al cohol and drugs; 2) that he was a changed nman; 3)
that he was a father to his siblings; 4) that he defended his
not her and sister fromthe brutal attacks of his father; 5) that
he was | earning disabled; 6) that he suffered a brutal chil dhood;
7) that he was from an inpoverished background (R 2967-71). Each
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of these constitute mtigation under Florida | aw. Cooper v.
Dugger, 526 So.2d 900 (Fla. 1988). The court, however, rejected
this evidence as mtigation because he found that the defendant
was an extrenely violent person and that his son was a victim of
violence (R 497).

This finding did not constitute a basis for the trial
court's rejection of this mtigating evidence. Each of these

constitutes a mtigating factor. Cheshire v. State, 568 So. 2d

908 (Fla. 1990). The jury and judge were required to wei gh and
give effect to all of M. Glliams mtigation against the
aggravating factors. M. Glliamwas deprived of the

i ndi vidual i zed sentencing required by the Ei ghth and Fourteenth
Amendnents and is entitled to a new sentencing hearing. Zant v.

St ephens, 462 U.S. 862, 879-80 (1983); Eddings v. Cklahoma, 455

U S. 104, 110-12 (1982); Lockett v. Chio, 438 U.S. 586 (1978).

Here, the judge refused to recognize mtigating
ci rcunstances that were present. Under the requirenent that a
capital sentencer fully consider and give effect to the

mtigation, Penry v. Lynaugh, 109 S. C. 2934 (1989), as well as

under Eddings v. lahoma, 455 U.S. 104 (1982), the sentencing

court's refusal to consider the mtigating circunstances which
were established was error. The factors should now be

recognized. M. Glliamis entitled to relief.
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ARGUMENT XV |
THE LONER COURT ERRED BY SUMMARI LY DENYI NG
MR G LLIAM S CLAIM THAT HE WAS DENI ED A FAI R
TRIAL AS A RESULT OF THE BAI LI FF' S | MPROPER
AND | MPARTI AL CONDUCT.

M. Glliamalleged in his Rule 3.850 notion that the
bailiff engaged in inproper and inpartial conduct with the jury
that effectively denied hima fair trial (PC SR 297-299). The
| ower court erred when it denied an evidentiary hearing on this

claimon the grounds that it should have been raised on direct

appeal . See Blanco v. Wainwight, 507 So. 2d 1377 (Fla. 1982).

M. Glliamis entitled to an evidentiary hearing on this matter.

As set forth in his Rule 3.850 notion, throughout M.
Glliams trial, the bailiff, Walter Leachy (Wally), personally
entertained the jurors with "anmusing stories.” Juror Elizabeth
Terracall wote the trial judge thanking himfor the enjoyable
experi ence:

P.S. | think Wally deserves a big pat on the
back for always being in a good hunor, for
sonmehow managi ng to remai n professionally

al oof and sinul taneously protective of us,
and for sharing sone very anusing stories to
hel p us pass the tinme. He hel ped trenendously
in creating a very positive experience out of
one that could have becone nerely tedi ous and
annoyi ng. (R 427).

In Rose v. State, 601 So. 2d 1181 (Fla. 1992), the Suprene

Court of Florida reasoned:

We are not concerned with whether an ex parte
communi cation actually prejudices one party
at the expense of the other. The nost
insidious result of ex parte conmunication is
their affect on the appearance of the
inmpartiality of the tribunal. The
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inpartiality of the trial judge nust be

beyond questi on.
Rose, 601 So. 2d at 1183 (enphasis in original). The Suprene
Court of the United States has al so recogni zed the basic
constitutional precept of a neutral, detached judiciary. Mrshal
v. Jerrico, Inc., 446 U S. 238, 242 (1980). Due process
guarantees the right to a neutral detached judiciary. Cary v.
Pi phus, 425 U.S. 247, 262 (1978).

In capital cases, judicial scrutiny nmust be nore stringent

than it is in non-capital cases. As the Suprene Court of the

United States indicated in Beck v. Al abama, 447 U.S. 625 (1980),

speci al procedural rules are mandated in death penalty cases in
order to insure the reliability of the sentencing determ nation.
"In "capital' cases the finality of the sentence inposed warrants

protection that may or may not be required in other cases." Ake

v. Gkl ahoma, 470 U.S. 68, 87 (1985) (Burger, C J., concurring).
Thus, in a capital case such as M. Glliams the Ei ghth
Amendnent i nposes additional safeguards over and above those
required by the Fourteenth Amendnent.

On the face of the record, there is at |east the appearance
of inpartiality. The bailiff's activities were inproper,
di m nishing the jurors sense of responsibility and exposing the
jury to information not subject to the adversarial process. An

evidentiary hearing is warranted.
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ARGUMENT XI X
THE LOVWER COURT | MPROPERLY | NSTRUCTED THE
JURY ON THE PRI OR VI OLENT FELONY AND HEI NOUS,
ATROCI QUS OR CRUEL AGGRAVATI NG Cl RCUMSTANCE.

The | ower court's instructions to the jury on the prior
violent felony and the heinous, atrocious and cruel aggravators
viol ated the Ei ghth and Fourteenth Amendnents. Trial counsel was
ineffective for not raising this issue below (As to the felony-
mur der aggravator, see Argunent Xl I.)

Under Florida |aw aggravating circunstances "nust be proven

beyond a reasonabl e doubt." Hamilton v. State, 547 So. 2d 528

(Fla. 1989). In fact, M. Glliams jury was so instructed.
Florida | aw al so establishes that limting constructions of the
aggravating circunstances are "el enents" of the particul ar
aggravating circunstance. "[T]he State nmust prove [the]

el ement[s] beyond a reasonabl e doubt." Banda v. State, 536 So. 2d

221, 224 (Fla. 1988). Unfortunately, M. Glliams jury received
no instructions regarding the elenents of, the aggravators.

Under Florida law, the sentencing jury may reject or give
little weight to any particul ar aggravating circunstance. A
binding |life recommendati on may be returned because the

aggravators are insufficient. Hallman v. State, 560 So. 2d 223

(Fla. 1990). Thus, the jury's understandi ng and consi deration of
aggravating factors may lead to a life sentence. Yet, M.
Glliams jury was not given adequate gui dance as to what was

necessary to establish the presence of an aggravator. This left
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the jury with unbridled discretion. This violated the eighth
amendnent .

As to the prior violent felony aggravating factor submtted
to the jury, the jury was sinply told "[t] he defendant has been
previously convicted of another offense, or of a felony involving
the use of violence to sone person. The crine of sexual battery
is a felony involving the threat or use of violence to another
person" (R 2702). The standard instructions in effect at the
time of the trial provided that the trial court could instruct
the jury that specific offenses as a matter of |aw involve the
use or threat of violence, but this instructionis |limted to
of fenses "only when violence or a threat of violence is an
essential elenent of the crime." Florida Standard Jury
Instructions in Crimnal Cases at 83 (2d ed. 1975). Attenpted
nmur der may be proven wi thout proof that there was violence or the
threat of violence. Section 782.04, Florida Statutes (1991). For
i nstance, a person may approach an intended victimwth or
wi t hout a weapon but with intent to nmurder, but be interrupted

when two of the intended victims friends approach. See Farnmer v.

State, 315 So. 2d 225 (Fla. 2d DCA 1975). The sane may be said of
burglary with intent to commt battery.

The court's instruction in effect was a command that the
jury must find the aggravating circunstance in the manner
prescribed by the court and thus invaded the statutory province
of the jury to recomrend the sentence to the court. The

instruction amounted, therefore, to a partial directed verdict of
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guilt as to this aggravating circunstance. See United States v.

Ragsdal e, 438 F.2d 21 (5th Gr. 1971). The state's burden to
prove this aggravator was elimnated, and the court substituted
its factual finding of use or a threat of violence for the jury's
reconmendati on.

M. Glliams jury did not receive an instruction regarding
the limting construction of this aggravating circunstance. Thus,
the instruction on this aggravating circunstance "fail [ ed]
adequately to inform[M. Glliams] jur[y] what it nmust find to
i npose the death penalty.” Maynard, 108 S. . at 1858. See

Espi nosa.
The jury was sinply told "the crime . . . was especially
wi cked, evil, atrocious, or cruel” (R 2702) and "heinous,

atrocious and cruel are those capital crinmes where the actual
commi ssion of the capital felony was acconpani ed by such
additional acts . . . which is unnecessary torturous to the
victin (R 2701). However, that trial court never instructed the
jury that it is required to find that the defendant "intended" to

inflict unnecessary torture to the victim Stein v. State, 632

So. 2d 1361 (Fla. 1994).

In Stein, this Court struck a finding of heinous, atrocious
or cruel because "no evidence was presented to denonstrate any
intent on Steins' part to inflict a high degree of pain or to
otherwi se torture the victins." Thus, the narrow ng construction
of heinous, atrocious or cruel requires that the defendant

intended "to inflict a high degree of pain or to otherw se
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torture.” This narrow ng construction can be found repeatedly in

this Court's opinions. Bonifay v. State, 626 So. 2d 1310, 1313

(Fla. 1993)("absent evidence that [the defendant] intended to
cause the victinms unnecessary and prol onged suffering we find
that the trial judge erroneously found that the nurders were

hei nous, atrocious or cruel"); Santos v. State, 591 So. 2d 160,

163 (Fla. 1991)("A murder may fit this description if it exhibits
a desire to inflict a high degree of pain, or an utter
indifference to or enjoynent of the suffering of another");

Orelus v. State, 584 So. 2d 563, 566 (Fla. 1991)("where there is

no evi dence of know edge of how the nurder would be acconpli shed,
we find that the heinous, atrocious, or cruel aggravating factor

cannot be applied vicariously"); Chesire v. State, 568 So. 2d

908, 912 (Fla. 1990)("The factor of heinous, atrocious or cruel
is proper only in torturous nurders -- those that evidence
extrenme and outrageous depravity as exenplified either by the
desire to inflict a high degree of pain or utter indifference to

or enjoynent of the suffering of another"); Rhodes v. State, 547

So. 2d 1201, 1208 (Fla. 1989)(victimdied from "manual

strangul ation;" however "we decline to apply this aggravating
factor in a situation in which the victi mwho was strangl ed, was
sem consci ous during the attack. Additionally, we find nothing
about the comm ssion of this capital felony "to set the crine

apart fromthe normof capital felonies"'); Anbros v. State, 531

So. 2d 1256, 1260 (Fla. 1988)(The victi mwas shot three tines as

he tried to flee and found hinself trapped at the back door, but
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"[t]he[se] facts [did] not set this nurder 'apart fromthe norm

of capital felonies'"); Lewis v. State, 377 So. 2d 640, 646 (Fl a.

1979) (victi mshot several times in front of his children.

Addi tional shots as victimtried to flee in an effort to save
hinself. But, “[i]t is apparent all killings are heinous.
However, this aggravator concerns hom ci des which are

unnecessarily torturous to the victins"). See also Scull v.

State, 533 So. 2d 1137 (Fla. 1988) (hei nous, atrocious or cruel
was not established as to victimwho died fromblowto head by a
basebal | bat).

In Proffitt v. Florida, 428 U. S. 242 (1976), the Suprene

Court approved the Florida Supreme Court's limting construction
of the "heinous, atrocious, or cruel" aggravating circunstance:

[ The Fl orida Suprenme Court] has recognized
that while it is arguable "that all killings
are atrocious, . . . [s]till, we believe that
t he Legi sl ature intended sonething
"especially' heinous, atrocious or cruel when
it authorized the death penalty for first
degree nmurder." Tedder v. State, 322 So. 2d,
at 910. As a consequence, the court has

i ndi cated that the eighth statutory provision
is directed only at "the consciencel ess or
pitiless crime which is unnecessarily
torturous to the victim'' State v. D xon

283 So. 2d, at 9. See also Alford v. State,
307 So. 2d 433, 445 (1975); Halliwell v.
State, (323 So. 2d 557], at 561 (Fla. 1975].
We cannot say that the provision, as so
construed, provides inadequate gui dance to
those charged with the duty of recomrendi ng
or inposing sentences in capital cases.

Proffitt, 428 U S. at 255-56 (footnote omtted)(enphasis added).
The Iimtation approved in Proffitt was not utilized at any stage

of the proceedings in M. Gllianm s case.
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In Cartwight, the jury found the nurder to be "especially

hei nous, atrocious, or cruel," Cartwight, 108 S. Ct. at 1856,

and the state suprene court affirmed. 1d. The United States
Supreme Court affirmed the Tenth Crcuit's grant of relief,
explaining that this procedure did not conply with the
fundanmental eighth anendnent principle requiring the [imtation
of capital sentences' discretion. The Suprene Court's eighth
anmendnent analysis fully applies to M. Glliams case. The

result here should be the sane as Cartwi ght.

Simlarly, in Shell v. Mssissippi, 111 S. C. 313 (1990),

the trial court had instructed the jury that it could consider
whet her the nmurder was "especially heinous, atrocious or cruel."
It had further provided a limting instruction:

[ T he word hei nous neans extrenely w cked or
shockingly evil; atrocious neans outrageously
wi cked and vile; and cruel neans designed to
inflict a high degree of pain with
indifference to, or even enjoynent of the
suffering of others.

Id. at 313. These definitions were in fact simlar to those given
to M. Glliams jury, yet the Supreme Court found them
i nadequate. The Court stated:

obviously, a limting instruction can be used
to give content to a statutory factor that
"is itself too vague to provide any gui dance
to the sentencer” only if the limting
instruction's owm "definitions are
constitutionally sufficient,” that is, only
if the [imting instruction itself
"provide[s) sone guidance to the sentencer.”
Walton v. Arizona, [], 110 S.C. 3047, 3057,
[1 (1990).
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Shell, 111 S. . at 314. The Court concluded, as it had in
Cartwight, that the instructions |left the aggravator
unconstitutional ly vague.

The United State Suprenme Court held that an instruction
identical to the one at issue here was insufficient under the
ei ght h anmendnent. Shell nust be applied to M. Glliams case and
a resentenci ng ordered.

In M. Glliams case, the jury was never guided or
channeled in its sentencing discretion. No constitutionally
sufficient limting construction, as construed in D xon and
approved in Proffitt, was ever applied to the "heinous,
atrocious, or cruel" aggravating circunstance before this jury.
Mor eover, this aggravator only applies where evidence shows
beyond a reasonabl e doubt that the defendant knew or intended the
murder to be especially heinous, atrocious or cruel. Orelus v.
State, 584 So. 2d 563, 566 (Fla. 1991)(this "aggravating factor

cannot be applied vicariously"); Porter v. State, 564 So. 2d

1060, 1063 (Fla. 1990) (hei nous, atrocious or cruel aggravator
does not apply when the crine was "not a crinme that was neant to
be deliberately and extraordinarily painful")(enphasis in
original). in M. Glliams case, the jury did not receive an
instruction regarding the limting construction of this
aggravating circunmstance. The judge relied upon the jury's death
recommendation; in fact, he gave it great weight. However. the
jury's death recommendati on was tainted by its consideration of

this aggravator. As a result, the penalty phase instructions on
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this aggravating circunstance "fail[ed] adequately to inform[M.
Glliams] jur[y] what [it] nmust find to inpose the death
penalty."” Maynard v. Cartwight, 108 S. C. at 1858. Accordingly,

this instruction was erroneous and prejudicial to M. Glliam
The United States Supreme Court recently said, "there is no
serious argunent that [the | anguage 'especially heinous, cruel or

depraved'] is not facially vague.”" R chnond v. Lewis, 113 S. C

528, 534 (1992). dearly, Florida's statutory |anguage
(' especially heinous, atrocious, or cruel') is facially vague and
overbroad in violation of the Eighth and Fourteenth Amendnents.

Espinosa v. Florida, 112 S. C. 2926 (1992).

To allow the sentencer to consider an extra inproper
aggravating circunstance violates the Eighth and Fourteenth
Amendnents by allow ng an extra “thunmb” to be placed on the death
side of the scale. Stringer, 112 S. C. at 1137. Wthout this
prohi bition agai nst "doubling,” the capital sentencing statute is
facially vague and overbroad because it fails to adequately
informthe sentencer how to determ ne what aggravators to weigh
Maynard, 486 U.S. at 362 (juries nust be informed "what they nust
find"). Finally, the Florida Suprene Court has said that where an
aggravator nerely repeats an elenent of the crinme of first degree
mur der the aggravator is facially vague and overbroad. Porter v.
State, 564 So. 2d 1060, 1063-64 (Fla. 1990). This is because such
an aggravator provides the sentencer "open-ended discretion.”

Maynard, 486 U.S. at 362. Since M. Glliams conviction could
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rest on the felony nmurder rule, the "in the course of a felony"
aggravating factor was facially vague and over broad.

In Maynard v. Cartwight, the Suprene Court held "the

channeling and limting of the sentencer's discretion in inposing
the death penalty is a fundanental constitutional requirenent for
sufficiently mnimzing the risk of wholly arbitrary and
capricious action.” 108 S. C. at 1858. There nust be a
"principled way to distinguish [the] case, in which the death
penalty was inposed, fromthe many cases in which it was not."

Id. at 1859. Although Cartwight was specifically concerned with

Okl ahoma' s application of the "hei nous, atrocious, or cruel”
aggravator, the principles discussed in Cartwight are applicable
to the other aggravators previously nentioned.

The failure to instruct an the limtations left the jury
free to ignore the limtations, and left no principled way to
distinguish M. Glliams case froma case in which the
l[imtations were applied and death, as a result, was not inposed.
A properly instructed jury would have had no nore than two
aggravating circunstances (and probably | ess) to wei gh agai nst
the mtigation offered by the defense. Were inproper aggravating
ci rcunst ances are weighed by the jury, "the scale is nore |ikely
totip in favor of a recommended sentence of death."” Valle v.
State, 502 So. 2d 1225 (Fla. 1987). The jury was left with

open-ended di scretion found to be invalid in Furman v. Georgi a,

408 U.S. 238 (1972), and Maynard v. Cartwight. Since, the jury

in Florida is a co-sentencer, prejudice is manifest. Espinosa.
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M. Glliams jury was not adequately or accurately
instructed. The jury was in fact msled by the instructions and
the prosecutor's argunent as to what was necessary to establish
the presence of the aggravating circunstance and to support
death. The jury was given no instruction limting the
construction placed upon "heinous, atrocious or cruel." In fact,
the instruction given here contained even | ess guidance than the

one given in Maynard v. Cartwight. Undeniably, the eighth

amendnment was vi ol at ed.

In M. Glliams case, both statutory and nonstatutory
mtigating circunstances are set forth in the record. The tri al
court acknow edged the defendant's his good relationship with his
famly menbers, that he was subjected to physical abuse as a
child and that he had conme froma broken home (R 497). In
addition to the nonstatutory mtigation nmentioned by the trial
court, M. Glliamalso presented: 1) he was addicted to al cohol
and drugs; 2) that he was a changed ma n; 3) that he was a father
to his siblings; 4) that he defended his nother and sister from
the brutal attacks of his father; 5) that he was | earning
di sabl ed; 6) that he suffered a brutal childhood; 7) that he was
from an i npoveri shed background (R 2967-71). Each of these are

mtigation under Florida | aw. Cooper v. Dugger, 526 So.2d 900

(Fla. 1988). M. Glliamis entitled to a new penalty phase
proceedi ng. Defense counsel was ineffective for not raising this
i ssue below. An evidentiary hearing is required and relief

pr oper.
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ARGUMENT XX

MR G LLI AM WAS DENI ED ACCESS TO PUBLI C
RECORDS

M. GIlliamhas been denied effective post-conviction |ega
representation because the Dade County Jail, the Metro-Dade
Pol ice Departnent and the Dade County State Attorney's Ofice
have not provided conplete public records in accordance with

Chapter 119 of the Florida Statutes. See gen. Hoffrman v. State,

613 So. 2d 405 (Fla. 1992). The lower court ruled following a
hearing that all existing records had been provided. (PC SR 333-
34); (PC-SR2. 14-118); (PC-SR2. 119-45). He should be permtted
to anend his Rule 3.850 notion once all public records are
properly discl osed.
ARGUMENT XXI

MR G LLIAM S STATEMENT WAS OBTAI NED

| LLEGALLY I N VI OLATI ON OF THE FI FTH, SI XTH,

El GHTH, AND FOURTEENTH AMENDMENTS TO THE

UNI TED STATES CONSTI TUTI ON.

The |l ower court erred when it denied an evidentiary hearing

on this claim(Rule 3.850 notion ClaimXV) on the grounds that it

shoul d have been raised on direct appeal. See Bl anco v.

Wai nwright, 507 So. 2d 1377 (Fla. 1982). M. Glliamis entitled
to an evidentiary hearing on this nmatter. The police extracted a
statenent fromM. Glliamin violation of the Fifth Armendnent.
Only when there has been a "knowing and intelligent” and

vol untary wai ver of that right, may a custodial interrogation be
conducted in the absence of counsel. The determ nation of whether

a voluntary, knowing and intelligent relinqui shnent has occurred
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is a mtter which depends in each case "upon the particular facts

and circunstances surroundi ng the case, including the background,

experi ence and conduct of the accused." Johnson v. Zerbst, 304
U S. 458, 464 (1938).
In Edwards v. Arizona, 451 U. S. 477 (1981), the Suprene

Court enunciated the absolute right of an accused to have counsel
present at any custodial interrogation, stating:

[A] valid waiver of that right cannot be

establ i shed by showing only that the accused

responded to further police-initiated

custodial interrogation . . . an accused

havi ng expressed his desire to deal with the

police only through counsel is not subject to

further interrogation by the authorities

until counsel has been nade available to him
Id. at 484. The police interrogation of M. Glliamin the
instant case was a direct violation of the Fifth Arendnent and
Edwards. M. Glliamwas interrogated while in custody in the
Texas County jail. The detective cane to the jail with an arrest
warrant for the purpose of bringing himback to Florida.

Here, Detective Merritt, however, stated that he had tal ked
to Burley Glliamonly because he had changed his m nd about
wanting an attorney right after he asked for his attorney. Even
if the detective believed that M. GIliam had changed his m nd,
he was only permtted to further question himin order to clarify
his wi shes. Wen a person expresses both a desire for counsel and
desire to continue the interview w thout counsel, further inquiry
islimted to clarifying the suspect's w shes.

The test of determ ning whether a defendant has voluntarily

wai ved his right is whether under the totality of the
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circunstances the confession was a product of nental or physical
coercion or sone other inproper police procedure which caused it
to be involuntary. Here M. Gllians nmedical condition nust be
taken into account. In the instant case, M. Glliamhad a severe
mental condition which required constant dosages of nedication.
It was only after M. Glliamnmade a statenent that he was given
the medication, and it was only as nuch as he needed to get him
to Florida.
In this case, Burley GIlliamexecuted neither a witten
wai ver nor a formal witten statenent; nor was he readvi sed of
his rights. Indeed, M. Glliamrefused to give a fornal
statenent in witing. The law in Texas where the statenent was
given is to the effect that oral statenents are not adm ssible.
Thus, the interrogation of Burley Glliamin the absence of
counsel was in violation of his Fifth and Si xth Armendnent rights
as enforced by Mranda and Edwards. The record does not show that
M. Glliamknow ngly, intelligently and voluntarily waived those
rights. On these grounds, the statenents shoul d have been
excluded at trial. The court's adm ssion of his statenent at
trial constitutes reversible error, mandating a new trial. To the
extent defense counsel did not properly raise this issue bel ow,
counsel was ineffective.
ARGUMENT XXI |

THE WARRANTLESS SEI ZURE OF PHYSI CAL EVI DENCE

FROM THE TRUCK IN MR- Qd LLI AM S POSSESSI ON

AND CONTROL AND ADM SSI ON OF THE EVI DENCE AT

TRI AL VI OLATED OF THE FOURTH, FIFTH, SI XTH,

El GHTH, AND FOURTEENTH AMENDMENTS TO THE

UNI TED STATES CONSTI TUTI ON.
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The | ower court erred when it denied an evidentiary hearing
on this claim(Rule 3.850 nmotion ClaimXVl) on the grounds that

it should have been raised on direct appeal. See Blanco v.

Wai nwi ght, 507 So. 2d 1377 (Fla. 1982). M. Glliamis entitled
to an evidentiary hearing on this matter. In June of 1982, Burley
Glliam as an enployee of Jimme Smth drove a truck to Florida
for the purpose of picking up a shipnent out of an Ol ando
termnal. Wien the police |learned on June 9 that a truck had
broken down in the area of the hom cide, they were able to trace
it to Coverleaf Anpbco Station. They also | earned that at the
time Glliamtook the truck there and left it to be repaired. He
all egedly told the owner he woul d, be back the next norning to
pick it up. The State then kept up a constant surveillance from
8:00 o'clock a.m on the 9th until the norning of the 10th. When
Burley Glliamdid not return, they concluded it had been
abandoned. It was at this point that the State tel ephoned Tri
State Mdtor Conpany for permission to search the vehicle.
Jeffrey Schwartz, a representative of Dade County, called
Tri State Motor Conpany at 8:45 a.m on June 10. He spoke with
Wal ter Burch and requested authorization to search the vehicle.
He told themthat the driver was a suspect in a hom cide. Burch,
chief of security at Tri State, gave his consent and at 12:45
p.m on June 10 a search was conducted. The following itens were
sei zed: a brown shoe, a white sock, hair sanples and pieces of

paper .
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These itens were seized in violation of Burley Glliams
right as guaranteed by the search and sei zure cl ause of the
Fourth Amendnent to the United States Constitution and Article I,
Section 12 of the Florida Constitution and Section 933. 04,
Florida Statutes. M. GIlliamhas not been given a full and fair
opportunity to be heard on this matter. The court's adm ssion of
this evidence at trial constitutes reversible error, mandating a
new trial. To the extent defense counsel did not properly raise
this issue below, counsel was ineffective.

CONCLUSI ON

Based upon the record and the argunents presented herein,
M. Glliamrespectfully urges the Court to reverse the | ower,
order a full evidentiary hearing, and vacate his unconstitutional
convi ctions and sentences.
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