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STATEMENT OF THE CASE AND FACTS

Rebecca Hobby-Neely net M chael and Susan Maclvor, “teaching
childbirth classes.” (R 3030-31, 3032). The first class was on
August 21, 1991 and ended at “9:00 p.m” (R 3032, 3034). The
Macl vors had naned t he boy baby “Kyle Patrick,” and he was due “t he
begi nni ng of COctober.” (R 3038).

Janet Kerns, Susan’s close friend, testified that the Maclvors
lived in “a gated conmunity along an airstrip . . . maybe 20 hones”
and had been married “[a] little over a year.” (R 3035-38).
M chael “nmade and sold airplane parts.” (R 3037). On August 22
1991, she received a call inquring about Susan who had not shown up
for work. (R 3039, 3040). She and another teacher went to the
Macl vors’ hone. (R 3041). Receiving no answer to their knock, they
“tried the door and it was | ocked.” (R 3041). Ms. Kerns | ooked in
a w ndow and saw “sonebody laying on the floor.” (R 3041).

Ms. Kerns went to a neighbor’s house to see if she had a key
to the Maclvor hone, while the other teacher, Ms. Regan, “ran next
door” to find sonmeone “to call 911.” (R 3042-43). As M. Kerns
returned, Ms. Regan “was runni ng downstairs screan ng that M ke was
dead.” (R 3043). Ms. Kerns did not go inside. (R 3046).

Ms. Kerns had been with Susan when she had stopped for gas at
the Anbco Station on Plantation Key. (R 3044). It was “a coupl e of
m nutes up on the highway fromtheir house . . ..” (R 3047).

Joiy Rae Hol der was a conmercial airline pilot, working for
Pan Anerican Wrld Airways. (R 3048, 3049). He lived next door to

the Maclvors and was famliar with the Aroco Station “only a half



a mle” away. (R 3050, 3055-56). M. Holder was at honme on

August 21st and 22nd, 1991. (R 3056). “[A]round 11: 30 at ni ght
it started to rain and thunder and lightning . . ..” (R 3057).

He was wor ki ng outside the next day when a woman “cane out running
across the runway and said, call 911.” (R 3058). He and the wonman
returned to the Maclvor home and getting no answer to his banging
and seei ng soneone on the floor, M. Hol der entered by breaking t he
door with “my shoulder.” (R 3059, 3061-62).

He “saw M chael laying in the living roomface up.” (R 3062).
He “was in his underwear” and “a white and red . . . striped
shirt.” (R3062). “[H e appeared to be dead;” his “head was taped,”
and he was bound, except for “his feet.” (R 3062, 3077). He
touched the victim“with the back of ny hand, . . . and said, M ke,
thinking he mght still be alive.” (R 3064). He did not disturb
anyt hing and did not nove Mchael’s body at all. (R 3076).

As M. Hol der “wal ked down the hallway | saw her.” (R 3064).
Ms. Maclvor “had no clothes on. She was on her . . . stomach

at the end of the bed. It . . . was a bad scene.” (R 3064). He

did not touch her body, or even enter the room neither did he
touch anything in the Maclvor residence.! (R 3064-65, 3067).
To M. Holder it appeared that Ms. Maclvor “had been raped.” (R
3065). This was evident “[f]romthe position she was in and the
way her buttocks was up a little bit higher. And from |l ooking at

the back of her . . . it didn't | ook nornal. It | ooked |ike she

! Ms. Regan “stopped at M ke's body” and did not see Susan’s.
(R 3067). She and M. Holder left the hone together. (R 3067).
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had been violated just by, . . . feces in the buttocks area.” (R
3065-66, 3075). Ms. Maclvor was al so bound. (R 3066).

M. Hol der went back to his home and called 911, reporting a
murder. (R 3065). He asked themto hurry because “[t] he baby may
still be alive if you get her (sic) fast.” (R 3065). The nei ghbors
“made sure nobody went in that house at all.” (R 3083).

Later, M. Holder noticed a |adder “up on that balcony.” (R
3070). It had not been there the day before. (R 3071). The Maclvors
usually kept it *“al ongside of the house.” (R 3071).

Deputy Law ence Benedict was the first officer on the scene
and was closely followed by paranedic Donald Bock. (R 3086-89).
There “was about six other people . . . neighbors and friends of
the Maclvors.” (R 3089). Deputy Benedict, M. Bock, M. Holder, and
Ms. Regan entered the hone and saw a person “on his back on the
fl oor, obviously deceased.” (R 3090, 3091). Neither he, nor M.
Bock, touched the man. (R 3091).

“From where M. Mclvor was at we were able to see into the
bedroom and | saw a second body in that room” (R 3091). The
deputy saw Susan “on the floor next to the bed” laying “on her
side” with sonething around her feet. (R 3091-92, 3094, 3095).
“She was obvi ously deceased, also.” (R 3092). Neither he, nor M.
Bock, entered the room and neither touched anything. (R 3092,
3095). “[We cleared everybody out of the house immedi ately.” (R
3092) . No one was inside when the deputy left, and no one was
allowed in until two detectives arrived shortly. (R 3092-93).

Par anedi ¢ Donal d Bock saw M chael “laying on the floor. His



| egs and hands were bound, with tape around his head.” (R 3105).
He “had lividity,” indicating that he had been dead for “a while.”
(R 3106). The female victim “also had lividity and . . . tape
around her head,” and she was laying on her left side. (R 3106
3108). He touched nothing. (R 3105, 3107-08).

Crinme Scene I nvestigator Robert Petrick a/k/a “Pops” descri bed
the Mclvors’ honme as a “two-story . . . being used as a
single-famly . . ..” (R 3109-10, 3213, 3118). A perineter had been
set up, and the area was secure when he arrived. (R 3113).

Sliding glass doors in the naster bedroomwere open, and a fan
was “blowing air into the residence.” (R 3121). Sliding glass
doors were al so open in the nursery. (R 3121). There was a “jog” in
t he bal cony outside of the nursery, and a | adder | eaned agai nst the
second floor balcony near it. (R 3121).

In the kitchen, “a piece of pipe wapped in atowl . . . was
laying on the floor.” (R 3122). The pi pe was “about 25 i nches | ong,
about a half inch in dianmeter,” and “it was heavy enough that you
could use it as a weapon . . ..” (R 3186). “A partial palmprint”
was found on it. (R 3256). There was a “nessage board” in the
kitchen which the Maclvors used for “nessages back and forth to
each other.” (R 3124). A photo of that board was introduced into
evi dence over a relevancy objection. (R 3124-25).

M chael s body was “[a]t the foot of the desk” where “a bunch
of personal papers” were “thrown on the floor.” (R 3129). A coffee
table and a heavy sofa had been noved about 18 inches. (R 3129,

3134-35). Mchael’s “foot [was] al nost touching the TV stand. Hi's



head was by the table. His | egs were together. Hi s right armwas
al ongside of him His left armwas out. He was |laying on a rug .
.,” and a cup lay next to his shoulder. (R 3129, 3131).

M chael ' s “face was covered with i nch-and-a-half w de nasking
tape. The only part that was exposed was his nose.” (R 3131-32).
He had blood “[o]n his left shoulder,” and “in his nostril area.”
(R 3131). *“[A] sock [was] across his eyes” under the tape, and his
neck was brui sed. (R 3134). The detective concluded there had been
a struggle, although “[n]ot much.” (R 3134-35, 3258).

Susan’s body was “between this bed and the dresser . . . on a
white conforter . . . and underneath the conforter was a bunch of
ot her itens” which appeared to have been “dunped out of a purse” or
were “clothing.” (R 3136, 3139, 3168). Near the “foot of the bed”
was “an address book with the first couple of pages partially torn
out,” and just above it lay “inch-and-a-half nasking tape.” (R
3138). Susan’s nightgown had been ripped off of her with great
force. (R 3164). Her panties “had been cut up each side on .
the hip area with a sharp object” and were under her. (R 3169).

Her back was to the doorway, and she “was hunched over
because she was hog tied? with belts from around her wist to
around her ankles and then two belts were tied together in the
center and she . . . had sone soft feces in her buttocks area.” (R

3140) . There were “several layers” of masking tape around her

2 “Hogti ed” neans the hands are tied together, the ankles are
tied together, and the ankles are tied to the hands. (R 3141).
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ankles, as well as clothesline rope.® (R 3147). The rope was so
tight that it “left indentations in the skin itself.” (R 3148).

Susan’s “hands were together. Both . . . were clenched and
the belt went around her wist and . . . was pulled over the top to
help keep it snug.” (R 3149). “It was very tight. She could not
nove her hands out of the bondage.” (R 3149).

The air conditioning was off, and a box fan was “blowing air
into the residence.” (R 3134, 3139). It was warmi nside, “about 85
degrees.” (R 3145). There had been “a trenmendous rainstorni the
ni ght before, and as the “humdity went up, the tenperature went
back up to 90 degrees.” (R 3145). There “were very small, tan,
tan-col ored ants” and insects on her body. (R 3145).

There was “a garotte (sic) around her neck.”* (R 3150). “The
first garotte that was around her neck was a necktie . . . tied
with a square knot.” (R 3151). The second “was a bl ack sash.” (R
3151). Her hair was “entangled in the knot itself.” (R 3153). She
had struggled with her attacker as shown by the cl enched hands and
the hair in the garotte; “she was not cooperating . . ..” (R 3163).

“[T]wo pieces of inch-and-a-half masking tape” were around
M chael ' s eyes, and it “was put on all the way around his head” and

was “very snooth” and | ooked “put on with care.” (R 3158, 3161).

3 “IA] piece of clothesline-type rope that appeared to have
been cut” was in the hallway, nmore was found “in the doorway to the
mast er bedrooni where Susan’s body | ay, and some was “outside the
sliding glass doors” in the nursery. (R 3135-36).

4 A “garrote” is “sonething you put around . . . soneone’s
neck and pull it tight so then you can . . . twist it to make it
tighter either to control or to kill that person.” (R 3150).

6



Wth Susan, “the tape appeared to be put onin a frantic type of a

hurry, just slapped over her eyes,” and there was “a contusion” on
“the bridge of her nose.” (R 3161). Susan’s “eyelids . . . had
petechia . . . a bursting of the real small bl ood vessels in the
eyelid usually caused by strangulation.” (R 3163).
“Ahigh-intensity alternate light source . . . very helpful in
detecting evidence” of things that “cannot be seen with the naked
eye” was used.® (R 3126, 3127). Called a “luma light,” it assists
the investigator “in seeing semnal fluid.” (R 3127). Wen it was
passed over her body, it showed senen “in the crotch area on either
side of the public area.” (R 3164, 3165, 3193-94). A long “dried
feces” stain was found “on the fitted bottomsheet” at “the foot of
the bed,” and the light indicated senen was present. (R 3191-94).
Det ective Petrick collected the bed sheet, the mattress pad,
and the conforter and placed each into a bag. (R 3195, 3223, 3224).
He rolled themup, starting “at the foot of the bed, because that’s
where the stains were . . ..” (R 3235). He put the itens in his
| ocked van to which no one el se had access. (R 3195). He took the
evi dence out of his van and put it the Marathon facility and | ocked
the room when he left. (R 3196, 3197). On August 24, 1991, he
retrieved those itenms fromthere and gave themto Dr. Pope, who
signed for them noting they needed “to be air dried.” (R 3197-98,

3268). The evidence identified by the detective at trial was in

°® This is simlar to the hand stanps used at shows or
anusenent parks which do not show on the skin but are reveal ed
under a special light. (R 3127).



paper bags which did not appear to be the sanme bags he had
originally placed it into. (R 3221, 3222).

“IA] little basket . . . that had some condons and sone K-Y
jelly in it” was found. (R 3262). Since it was obvious to the
detective after using the luma |ight “that the perpetrator did not
use a condom” the condons were not collected. (R 3264-65).

A shell casing was found on the nursery floor near the
sliding glass door. (R 3189, 3261). The | adder | eaned agai nst the
bal cony. (R 3204). It was processed for fingerprints, but it began
to rain heavily, and no prints of value were obtained. (R 3208).

The tel ephone “wires had been cut,” explaining the failure to
get a dial tone since arrival at the residence the day before. (R
3212). It “was a fresh cut” made with “pliers.” (R 3215).

Mark Andrews, a Sheriff’s office detective at the time of the
Macl vor nurders, entered the honme and |l eft quickly after seeing the
bodi es of both victins. (R 3288, 3289, 3290-92). Susan was “on the
floor, kind of facing the floor but into the room al so, kind of
hal fway on her side alnobst.” (R 3292). The detective “ordered
everybody out and ordered Deputy Benedict to establish a perineter

.7 (R 3292). Nei ther officer touched, or left, anything
inside the residence. (R 3293). He later reentered to “video the
crime scene” before anything was touched or noved. (R 3293, 3295).
The tape was admtted into evidence. (R 3299).

Det ecti ve Andrews assi sted in devel oping partial printsinthe

Macl vors’ residence. (R 3306). He lifted sone “[o]ff of the tape

wr apper” and asked that they be conpared to Overton's, but no



“connection” was made. (R 3306, 3309). O her than meking that
recommendation, he recalled having nothing to do wth any
i nvestigation of Overton in regard to the Maclvor case. (R 3306).

Def ense counsel asked the detective if he was “involved in an
operation to sell a gun to M. Overton.” (R 3311). The State
obj ected on relevancy grounds. (R 3311). Defense Counsel argued
that it went to “the bias and setting up of M. Overton . . ..” (R
3315). The State argued that if that door is opened, “the jury
wi |l then hear about suspected ot her nmurders, other burglaries, why
this officer thought that Thomas Overton was a |ikely suspect.” (R
3316). The objection was sustained. (R 3317, 3318).

Dr. Donal d Pope then “a forensic serologist” with the Monroe
County Sheriff, held a degree as a Doctor of Veterinary Medicine.”
(R 3326-28). Defense Counsel’s objection to Dr. Pope’s adm ssion
as an expert in forensic serology was overrul ed. (R 3335, 3337).

Dr. Pope brought the luma light to the scene. (R 3338). It
“throws a very powerful, intense light that causes certain stains
or certain substances on other nmaterials to what is called
| um nesce.” (R 3338, 3339). The exam ner nust “wear special
filters” to see “the substances that it’'s capable of detecting.”
(R 3339). The lunma light detects bl ood and sem nal fluid. (R 3339,
3340). Bl ood appears as “a nondescript, very black, tarry | ooking
stain,” while semnal fluid “lumnesces or . . . produces a very
bri ght orange-ish yellowwhite-ish color. It’s very intense. Once
you see it, it’s hard to ever forget.” (R 3340).

Dr. Pope used the luma light at the scene. (R 3340-41). A



bat hroom “closet . . . illumnated or |um nesced possibly wth
blood.” (R 3345). 1In the naster bedroom he saw “a fenmale .
tied up with what appeared to be belts and ties and all kinds of
things.” (R 3345). She was in “a sem -fetal position,” naked with
“I'h]ler buttocks . . . to ne and she was facing away.” (R 3346).

Susan’s body had ants “all over the place . . . on probably
every part.” (R 3346-47). The light |lum nesced at “three or four
pl aces on her body,” including “the cheek of one of her buttocks,
her pubic hair, and then down one thigh.” (R 3347-48). These areas
“lum nesced very brightly, very distinctly. No doubt about it.” (R
3348). Dr. Pope placed the swabs from those areas into a
refrigerator “to stop the degradation” or decay. (R 3349-50).

Dr. Pope processed the bedding. (R 3350). Three areas on the
fitted sheet “lum nesced just real bright.” (R 3351). He “took a
little tiny cutting fromone of them” . . . which “was basically
for ny own purposes . . . to get going real quick.”® (R 3351). The
bi ggest and “best areas” were “marked” for later testing. (R 3351).

“There was sonme brown, brownish-colored stains located in
vari ous places” on the sheet. (R 3355). The sheet, nmattress pad
and conforter were folded and placed in “[b]Jrown grocery bags.” (R
3356). Dr. Pope identified themat trial. (R 3357-3367).

He also identified his witing on the brown paper bag

¢ This quick exam was done w thout going “through the
| abori ous process of case notes and other things . . ..” (R 3351).
Dr. Pope explained: “It’s just to help me organize what |’ m going
to or how I'"m going to approach that evidence.” (R 3517). These
very small cuttings were positive for P-30 protein “that’s only
found in human senen” and “certai n nonkeys.” (R 3432-33).
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(containing the bottom sheet) previously shown to Detective
Petrick. (R 3357, 3358). He had witten on the sheet while it |ay
on the mattress in the Mclvor hone. (R 3358, 3359). The State
noved for adm ssion of the sheet into evidence. (R 3365). Defense
Counsel objected, claimng that the chain of custody had not been
establ i shed because “Petrick, he's the one that inmpounded this”
said “that’s not the bag.” (R 3364, 3369). The State argued that
Petrick only thought it was not the bag because it contained
handw i ting which he did not recognize. (R 3370-72). Dr. Pope did
not put his nane on the bag because at the tine he placed the sheet
into the bag, he “was assisting him[Detective Petrick].” (R 3367).
The State added: “[T]his is a plain paper bag. The only thing that
woul d di stinguish it from another paper bag is witing on it.” (R
3371). Dr. Pope said he placed the witing on it when he was
assisting at the crinme scene and that the markings on the sheet
i nside were his, having been put on while it was still on the bed
in the home. (R 3372). Thus, the chain of custody had been well
established. (R 3372). The trial court overrul ed the objection and
admtted the sheet into evidence. (R 3375).

Dr. Pope identified the mattress pad and the conforter, as
well as his witing on the brown paper bags holding them (R
3376-78, 3381-85). He swept the sheet, pad, and conforter for
fibers and hair on “9/9/91.” (R 3520). The potential trace evidence
was sent to Olando for analysis on “9/20/91.” (R 3543).

Cuttings were taken fromthe sheet, mattress pad, and quilted

conforter on “9/11 of *91.” (R 3379, 3519). These cuttings were
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not tested for spermuntil “10/92” “[b]ecause we had no suspect”
fromwhomto obtain a sanple. (R 3521, 3592-93, 3594).

The doctor wote “bottonf on that portion of the mattress pad
at the crine scene and then placed it in the paper bag. (R 3380).
He identified the pad at trial as the one taken from the Maclvor
home on August 22, 1991. (R 3381). The defense nade the sane chain
of custody objection as nade to the sheet, but the judge overrul ed
it and admtted the pad into evidence. (R 3383-84).

Dr. Pope also identified the quilted conforter. (R 3384). It
was “stapled . . . up to try to stop the feather aval anche in ny
lab.” (R 3386). The conforter was taken from the Maclvor hone on
August 22, 1991, after the luma Iight indicated bl ood when passed
over the stains. (R 3390). At the scene, he wote on the bag into
whi ch the conforter was placed and identified his handwiting at
trial. (R 3385, 3386). Defense objections were overrul ed, and the
conforter was admtted into evidence. (R 3388-89).

Dr. Pope took possession of the bedding on August 24th *at
Pops’ office in Marathon and took it with ne to ny hone” where he
lived alone. (R 3390, 3392, 3393). He had “a separate roonf in
which to “pin these things up” where “they woul dn’t be di sturbed.”
(R 3393). He took themthere “for storage” and to dry them or “to
see if all the stains were dry . . ..”7 (R 3393). The Sheriff’s

Ofice lacked a “large roomto do this in.” (R 3393).

“IT]he biggest thing we find in the Keys with any type of
serol ogi cal or biological evidence is the heat, humdity, nold,
fungus and bacterial growth. . . ..” (R 3539-40).
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The doctor hung the bottom sheet, the mattress pad, and the
quilted conforter in the room “checking to be sure that they had
been dried.” (R 3394). He hung each item “with a dip . . . to

mnimze . . . loss of trace [evidence].” (R 3535). Thereafter, he

“refolded it and put it back into the bags . in a manner “to
mnimze |l oss of trace [evidence].” (R 3394, 3536). He “took them
to the property roomin Key West” on August 26th. (R 3395).

| medi ately thereafter, Dr. Pope “rechecked themout and t ook
themto ny lab” to begin work on them (R 3395, 3396). He returned
them “on 11/21/91.” (R 3396, 3408, 3543). The mattress pad was
taken to a psychic consultant in Olando on Decenber 17, 1992. (R
3508). The police had no suspect at that tine. (R 3546). The pad
was returned to property on January 13, 1993. (R 3513-14, 3546).

Dr. Pope had the cutouts until April, 1993 when he left the
Sheriff's Ofice. (R 3417). He kept them in the *“locked
refrigerator-freezer in ny Marathon |aboratory,” and the sheet,
pad, and conforter in "l ocked cabinets.” (R 3416 3549). Upon his
departure, he took “everything . . . to the laboratory in Key West
and put it in their refrigerator.” (R 3549).

Dr. Pope described “a cylindrical snear . . . light brownish
in color” on the mattress pad and a simlar stain on the bottom
sheet. (R 3399). Phot ographs of the stains were admtted into
evi dence. (R 3399-3400). The luma |i ght presunptively indicated the
presence of semnal fluid. (R 3405). Dr. Pope described four

additional tests fromwhich he determ ned that sperm or senen was

present and would permt DNA testing. (R 3410, 3413, 3554).
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Dr. Pope did an “al kal i ne phosphat ase test and a sperm search
test” on the cutting fromone of the stains on the bottomsheet. (R
3419-20). The test was “positive” for spermand would permt DNA
testing. (R 3420). The cuttings fromthe pad and the sheet were
refrigerated in the | ocked | ab. (R 3420).

Regar di ng the swabs containing fluid taken from Susan’s body,
Dr. Pope took them from the crinme scene to his hone. (R 3421).
There, he “air dried them and refrigerated them” (R 3421). He
took themto the autopsy the next day. (R 3422).

At the autopsy, Dr. Pope “took photographs and hel ped with the
collection of the sexual assault kit.” (R 3422). The medi ca
exam ner “would take the sanples and hand themto nme and then |
woul d pl ace themin the appropri ate envel opes.” (R 3422). Dr. Pope
kept the swabs he took from the crine scene separate from those
taken at the aut opsy, although he m sdated t he envel opes cont ai ni ng
the crime scene swabs. (R 3423-24).

Dr. Pope found no evidence of spermon the swabs. (R 3424-25).
He was not surprised as it was very hot and humd and the body
“already was exuding a liquid” when the swabs were nmade. (R
3426-27). He explained “the sem nal stain wll stay, but you could
| ose all the spermcells” due to degradation. (R 3564).

Dr. Pope was asked about a tel ephone conversation several
years after the autopsy. (R 3452-54). Detective Powel |

called me up laughing . . . and he said, Doc, you hid

those swabs fromus. And | said, what are you talking

about? And he said, in the Mclvor case, you hid the

swabs fromus. And | said, no, | didn’t. They were in
the sexual assault kit. . . . [T]hey had already been
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‘“found’ if, in fact, they were | ost.
(R 3454).

Dr. Pope testified that it was proper procedure to add
specialized itens to a property receipt after it had beeninitially
signed. (R 3488). An “A” or a “B” would be added to identify the
i tem bei ng added subsequently. (R 3491).

Dr. Pope recall ed seeing a condom package at the crinme scene.
(R 3526). There was a “circular object within the foil, so
evidently it wasn’t opened.” (R 3527). He did not regard that to
be a significant piece of potential evidence in the crine, but
considered it “a normal sexual aid. . . with a married couple.” (R
3528, 3529). Even though Susan was eight nonths pregnant, the
condom coul d have been necessary or desirable as a result of either
spouse’s “nedical history . . . or . . . nedical problens.” (R
3529). Moreover, “one would think that . . .if a condom was used,
t here woul d have been no depositing of semnal fluid,” and the | una
light reveal ed the presence of such fluid. (R 3566).

Dr. Pope did not send the evidence to FDLE for DNA testing in
1991 because:

| called FDLE up and at that particular tine,

. It was eight years ago and DNA was just becomng a

field usable and at that tinme . . . only Tall ahassee was

even starting to do DNA anal ysi s.

Their protocol at the tinme was that you had to have a

suspect to turn any evidence in to ask for any DNA

anal ysi s, period.

(R 3556). At that tinme, there was no suspect. (R 3556-57).

Medi cal Exam ner, Robert Nelns, was recogni zed as an expert.

15



(R 3605, 3610). He perfornmed autopsies on the Maclvors’ bodi es on
August 23, 1991 at Fishernmen’s Hospital. (R 3614).

M chael had a bl oody | aceration on the back, right of his head
and “a slight scrape of the nose.” (R 3617, 3619). “There were
hori zontal ligature marks on the neck . . . four on the front

and at | east two on the back of the neck.” (R 3619). There were
“two abrasions . . . on the left shoulder . . . discoloration
across the back of the neck” and “some greenish discoloration on
the right | ower quadrant of the abdomen.” (R 3621, 3622).

The head injury was “trauma” of “considerable force” which
coul d cause unconsci ousness or “daze someone in a sem consci ous
state.” (R 3624-26). Although the blow would likely render one
unconscious, it could vary and “be m nutes up to hours.” (R 3637).

M chael s neck also sustained a blow of “great force.” (R
3683). It was such that “it woul d have paral yzed himjust fromthe

spinal cord shock.” (R 3683). In addition, the neck had
“bruises” and “[t]he larynx itself was fractured al ong the base .
.,” as was the epiglottis.” (R 3626, 3628). The doctor had seen
such injuries before in “[s]trangul ation cases,” and all of the
mar ki ngs were consistent with “ligature strangulation.” (R 3628,
3629). The injuries to the shoul der and cecum (| ower abdonen) were
consistent with “[a] heavy blow and could be inflicted by a nman
“Wth a baseball bat . . . sw nging about as hard as | can sw ng.”
(R 3629-30). The abdom nal injury could also be inflicted by a
stonp or kick to the area or “sonmeone kneeing the victimw th great

force.” (R 3631). Al of these injuries were “recent injuries and
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occurred prior to his death.” (R 3631).

The cause of death was “[a]sphyxiation via ligature
strangul ation” and was consistent with having occurred “late
evening or early norning hours of August 21st, August 22nd.” (R
3632). It would take “10 to 15 seconds . . . longer if the ligature
is not conpletely as tight as it could be” to render one
unconscious. (R 3633). It would “take about five mnutes at the
very least” to cause death. (R 3633).

The ligature on M chael was “applied with several waps around
the neck, but tension applied fromthe rear.” (R 3633-34). The
victim was not under the influence of alcohol or any type of
medi cation or drug at the tine of his death and was “taki ng not hi ng
that would dimnish his ability to be aware of or sense pain or
what was going on around him” (R 3635). M chael s hei ght was
“6’1” and he was all nuscle;” he weighed 200 I bs. (R 3636). There
wer e no def ensive wounds found on the male victim (R 3636). These
factors indicated that Mchael “was taken by surprise.” (R 3669).
He coul d not say whether the blowto the head, or the strangul ation
occurred first or was the nost severe -- both were very severe. (R
3670). He felt that nost likely the blow to the head cane first
because “it would render himunable to defend hinself.” (R 3671).
The tape was put on M chael before he died. (R 3674). The injuries
coul d have occurred “several hours” before his death. (R 3672).

Def ense counsel suggested that the wound to the abdonen did
not “fit” with the “scenari o that he was surprised by a blowto the

back of the head.” (R 3672). Dr. Nelns had considered the
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possibility that there was nore than one attacker based on the
victinmse having been in separate l|ocations and the “size and
strength of M. Maclvor.”® (R 3672-73). However, the crine nmay
have been commtted by one “very strong and very fast” person who
knew “exactly what he was doing.” (R 3684).

Dr. Nelnms also did the autopsy on Susan. (R 3639). The

external facial exam nation reveal ed “an abrasi on across the bridge

of the nose . . . abrasion between the nouth and the nose .
contusions of the lower lip, . . . contusion of the right tongue,
[ and] petechial henorrhages . . ..” (R 3640). At the crine

scene, the doctor saw a bl ue-gray discoloration of the face caused
by bl ood entering the head faster thanits |eaving. (R 3642). This
indicates “[i]nconplete application of the ligature so that it
doesn’t totally block the arterial blood flow, but it does block
the venous flow.” (R 3642-43). This was also indicated by the
presence of “conjunctiva.” (R 3643).

On Susan’s neck, Dr. Nelnms found “ligature narks” and
“abrasions,” approximately four on the right and one on the left.
(R 3643). These injuries were consistent with application of the
scarf-like ligature found on Susan’s body. (R 3647). “She was

nmovi ng against the ligature . . ..” (R 3648).

8 The evidence is entirely consistent with the surprise blow
to the back of the head and/or neck rendering M chael unconscious
and/ or paral yzed, he was bound and regai ned consci ousness at sone
point while his wife was being raped and/or killed. The killer
returned to M chael, stonped himin the | ower stomach as he | ay on
hi s back on the floor, and then placed the |igature around the neck
of the man. Thereafter, he was strangled to death.
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Susan “was lying on the left side” at the crinme scene, and her body
had consequent “postnortem blistering” on that side. (R 3648).

There was “a | igature mark” on her “right wist,” and “three little
circular marks” on the left wist which were also consistent with
a ligature mark. (R 3648-49).

Dr. Nelnms found “sonme marks on the left upper thigh right
where it joins the body,” and “a mark on each side” of “the inner
thighs.” (R 3649). There was “an abrasion inside the vulva” and
“[a] bruise on the |ower I eg just belowthe knee.” (R 3649). These
injuries were recent and “inflicted before death.” (R 3650).

There were “abrasions on the right ankle” caused by “the
ligatures on the ankle.” (R 3651). This injury *“strongly
suggest[ed] the possibility of a struggle . . ..” (R 3652).

There were “at | east three” distinct injuries to Susan’s head.
(R 3656). These blows were forceful, although |Iess than used on
M chael . (R 3656). They woul d cause nonentary unconsci ousness, but
consci ousness would return rapidly. (R 3656-57).

Susan’s neck had “scattered bruises or contusions, bleeding
poi nts around the upper larynx. There was also petechia at the
base of the epiglottis.” (R 3657). This was secondary to the
pressure fromthe ligature. (R 3657). He also found “petechia on
the surface of the heart,” and edema in her |ungs which indicated
“she was trying to breath in and couldn’t . . ..” (R 3658).

The injury to the internal parts of the vulva was consi stent
with sexual assault. (R 3658-59). Dr. Nelns opined that Ms.

Macl vor was sexual ly battered based on:
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[T]he totality of the evidence. The fact she was

undressed, she was bound, she was -- the ligature on the

ankl es, the rope part had been cut which would allow the

| egs to be spread, and then the area of the abrasion.

(R 3659). He also knew that possible semnal fluid had been
detected. (R 3659).

Susan di ed from “[a] sphyxiation due to ligature
strangul ation.” (R 3660). Head congestion indicated that she took
| onger to | ose consciousness, with the shortest tine being 15
seconds and there being “no upper limt” - it could have been
“hours.” (R 3660). “[S]he was conscious in order to clench the
hands.” (R 3663).

Susan was not under the influence of al cohol, drugs, or other
t oxol ogi cal substances when she died. (R 3661). Nothing inpaired
her ability to feel pain or be aware of what was happening. (R
3661). The injuries, except the blistering on her left side and
the insect bites, were “pre-death” and inflicted “around the tine
of death.” (R 3662). Dr. Nelnms found “feces in her rectal area”
whi ch “can occur at the tine of death . . . with fear.” (R 3662).

Susan was seven to eight nonths pregnant. (R 3663). The baby
had no external injury and was normal for its age. (R 3663). Had
t he baby been delivered, it would have been able to survive on its
own; there was “no reason” that the baby would not have survived
but for the death of its nother. (R 3663-64). The baby died from
“[a] sphyxi ation due to the nother’s strangulation,” although the

baby would have lived “30 mnutes” longer than its nmother. (R

3664-65). Kyle Patrick made “efforts to breathe and perhaps kick
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and jerk its hands |ike babies usually do.” (R 3665).

Pet echi al henorrhages in the |ungs and the heart and the

thymus gland, all in the chest, indicating a negative

pressure in the chest, nmeaning the baby is trying to
breath in, but had no air to breath in.
(R 3665).

Thomas Zi nrer was Dr. Pope’ s supervi sor to whomhe brought all
of the evidence and equi prment he had at the Marathon office he | eft
the Departnent. (R 3693-94). That evidence “was placed in a
refrigerator-freezer in the back of the crime laboratory.” (R
3694). M. Zimrer eventually renoved it “and took to (sic) over to
the property evidence section;” he gave a container with the
envel opes inside to Diane ODell . . ..” (R 3695, 3700).

The State’s next witness was Avon Park Correctional inmate Guy
Green, a nine time felon, then serving tinme for a burglary. (R
3701-02). Geen nmet Overton “[a]round January or February, 1992.”
(R 3702). He becane friendly with Overton, who was his roomat e,
and had many conversations with him Overton told G een that:

[H e did a burglary at a real exclusive, wealthy, wealthy

area down in the Keys. The guy had his own airplane and

a private airway and he could land his plane in his front

yard. .. . [He went into the house and started

fighting with the lady. The lady junped on his back and

he had to waste . . . sonmebody down in the Keys.

(R 3703, 3704). He described the lady as “[a] fat bitch.” (R
3704). Overton said that he was doing a burglary, and “[a] wonman
started fighting himand he had to waste a lady in the Keys.” (R
3704, 3705). “Waste” nmeant “kill” to both nmen. (R 3705). Overton
al so said he struggled with “another person.” (R 3783).

Overton described other burglaries he had coomitted to G een.
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(R 3705). It was his practice to “[c]Jut the phone |ine before he
went into the house” to “[s]top people from calling out, or
automatic alarmsystem” (R 3776). He always wears “l| atex gl oves”
and “bring[s] a little kit” in which he kept a “[g]un, knife,
gl oves, disguises.” (R 3777). Overton said that the “[b]est tine
to do it would be a power outage or bad weather, storm” (R 3777).
Green had seen no reports or witness statenents in the Maclvor case
and had not spoken to Overton since January or February of 1992. (R
3777-78). He did not report this information until he was
contacted by | aw enforcenent in Decenber, 1996. (R 3778).

The officers who contacted Geen they |learned of him from
letters he had witten to Overton in early 1992 and which they had
found. (R 3778-79). G een asked for, and was prom sed, nothing for
the information. (R 3779, 3804). However, about a year |ater,
Green asked for “[s]one back gain tine” in exchange for testifying
at trial and al so asked that they “[I]ook out for ny security.” (R
3780). He had not received the back gain tinme by the tine of his
testinmony, but still hoped for it. (R3780). If he did receive it,
Green woul d be eligible for rel ease soon. (R 3805). No one in |aw
enforcenment ever told himwhat to say. (R 3808).

Diane O Dell, “[p]roperty director” for the Mnroe County
Sheriff’s Ofice, had been a property supervisor for “[e]ight, nine
years,” including 1991. (R 3808, 3809, 3810). The headquarters is
in Key West with “substations . . . in Marathon and Plantation
Key.” (R 3810). Ms. ODell testified to the chain of custody of the
itenms on “property receipt nunber 15528.” (R 3812-3823). She
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accounted for the whereabouts of the itens at all tinmes fromthe
poi nt they were taken into evidence at the crine scene by Detective
Petrick until trial. (R 3812-2823). She confirned that it “was a
common procedure” to check itens in and i nmedi ately take then back
out and to add itens “that pertained to that itenf to an existing
property receipt. (R 3813, 3814, 3824, 3829). There was nothing
unusual about the docunentation on the receipt. (R 3823).

Head Nurse Tinothy Schramm drew Overton’s bl ood on Novenber
19, 1996 pursuant to a search warrant. (R 3847-48). He used an
enpty, tanper-proof vial from “a sterile sealed kit.” (R 3849
3851). He put Overton’s blood into “presealed DNA packages,”
| abel ed, sealed it and “handed it to a detective.” (R 3848, 3849).

Speci al Agent Scott Daniels of FDLE served the search warrant
for Overton’s blood and hair sanples. (R 3852, 3853). He observed
the taking of the blood sanple and turned it “over to the |ab
technician.” (R 3854-55). He identified it at trial. (R 3853).

FDLE serol ogi st Janmes Pol | ock, “an expert in forensic serol ogy
and DNA identification,” testified that DNA is different in all
persons except identical twins,® and the “nunber of times [DNA
information is] repeated accounts for the differences in
i ndi viduals.” (R 3863, 3866, 3867). Wiether it cones from bl ood,
senmen, skin, or hair, “DNAis going to be the same within . . . a
given individual.” (R 3867). Aprofile is nade with “DNA patterns

froma nunber of different |ocations, fromthe sanme sanple, which

*Qverton, does not have an identical twin.” (R 4050-51).
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we then conpare back to the known sanples.” (R 3870).

Three met hods of DNA anal ysis are currently used in forensics:
“RFLP, which stands for restriction fragment | ength pol ynorphism”
PCR, which stands for “plenary chain reaction,” and two subcl asses
of PCR, one “called the DQ al pha and pol ymarker test, and then the
last . . . STR, which are short tandem repeats.” (R 3871). RFLP
has “been used nost w dely” and “been around in Courts for the
| ongest tinme.” (R 3870).

FDLE conpleted “the RFLP analysis” in this case on May 9,
1994.1° (R 3871, 3937). Dr. Pollock tested “very small” cuttings
from the three articles of bedding and blood sanples from the
Macl vors. (R 3873, 3940). One cutting “was used in its entirety
just to get a result” and the other was nostly used up. (R 3940).
He got results fromthe bottom sheet and the conforter. (R 3876).

The results showed a match “at all five probes or |ocations”
bet ween the DNA extracted fromthe mattress pad and that fromthe
bottom sheet, and there was only “one profile.” (R 3951, 4013).
Throughout 1994 and 1995, he received semnal fluid sanples from
John Golightly, Larry Hurlth, James Mclvor, M chael Codekas, Donal d
Codekas, and Patrick Tronbl ey, but none matched the sanples from
the sheet and pad. (R 3952-54). The last of these was M.
Tronbl ey’ s, received on August 25, 1995; the doctor conpleted the
work on it on Novenmber 6, 1995. (R 3953). At that point, he had

10 The delay was due to “a backlog” for which priority was
given to cases where “there’s a suspect in custody, on court plans,
trial proceedings . . ..” (R 3937). There was no suspect in this
case when the evidence was received in June, 1993. (R 3938).

24



not been gi ven any sanpl e, blood or semnal fluid, fromOverton and
di d not know who Overton was. (R 3953-54). He received a vial of
bl ood from Overton in Novenber, 1996. (R 3954).

Dr. Pollock extracted DNA from Overton’s bl ood sanpl e using
the RFLP DNA test, and Overton’s “profile mnmatched at five
| ocations, five loci, the senen sanple found on the mattress pad
and al so on the bottomsheet and al so mat ched a sanpl e subnmitted on
a towel.”! (R 3955). The DNA profile extracted fromthe Mclvors’
bedding in 1994 matched that extracted from Overton’s blood in
1996. (R 3956). The FDLE protocol procedures were foll owed, and had
anyt hi ng gone wong during the testing, it would have been reveal ed
by the quality control measures taken. (R 3956, 3957). Not only is
each sanple tested with specified controls, the analyst is also
“tested throughout that period too.” (R 3957). “[A]ll of those
tests [controls] were okay.” (R 3957).

The matched profile is inported into a conputer programwhich

takes it “through mathematical calculations” to determ ne *“how
common that profile is.”*? (R 3960). |In Overton' s case,

the probability of finding an unrel ated individua
having the same profile as found in the senen sanpl es

1 He only found five matches because he “only had five loci on
the original profiles fromthe mattress pad and the sheet,” as the
si xth |l oci was not devel oped until just before Overton’ s sanple was
tested in 1996. (R 3955-56). “[(Q ne nore probe matchi ng woul d not
change the statistical probability . . ..” (R 4012).

12 The dat abase used to cal cul ate the percentage of probability
is “used nationally, somewhat internationally . . ..” (R 3961).
“IMost if not all of the state labs,” as well as “the forensic or
| aw enforcenent | aboratories” in the federal system the FBI, and
“a nunber of the private |aboratories” use it. (R 3961).
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found on the mattress pad and on the bottom sheet
conservatively . . . in excess of one in six bil
caucasi ans, one in six billion blacks, one in six bi
sout heastern hispanics and one in six Dbil
sout hwest ern hi spani cs.

is
lion
lion
lion

(R 3960). The approxi mate popul ation of the earth is “less than
six billion.” (R 3960). Wien questioned on cross about the
conservative nature of his statistic, Dr. Pollock responded:

| have chose (sic) to nake a cutoff of not reporting a
value or a nunber in excess of the population of the
earth or much over the population . . . because that
statistical nunber can be so large that it becones
meani ngl ess and not wel |l understood. So in each of these

popul ati on dat abases, the actual nunber . . . was in the
tens or hundreds of billions, but we chose . . . to nmake
a cutoff at one in six billion, which is one on the face

of the earth anyway.
(emphasi s added) (R 4020).

Dr. Pollock did a spermsearch on the bottom sheet in March
1997 to “confirmthat the stain that I . . . did RFLP testing on
actual ly contai ned spermatozoa.” (R 3967). He “found spernat ozoa”?!®
and “had no problens in getting a DNA profile;” therefore, the
evi dence “was properly handled.” (R 3967, 3973).

RFLP DNA neasures “the Il ength of the fragnent, the size of the
fragnent, rather than the nunber of times that information is
repeated . . ..” (R 3984). STR DNA testing “is another PCR-based
type of testing” which “cane |ater than the DQ al pha pol ymarker.”
(R 4010). The DQ al pha nmet hod has been used “since the early 1990s

13 H s findings were also consistent with Dr. Pope’s findings
regarding the swabs from Susan’s body. (R 3970). Dr. Pollock
expl ai ned “there’s any nunber of explanations why a senmen stain
that m ght be on the body m ght not be testable.” (R 3972).
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in forensic testing.” (R 4010). “[T]he basis for both of these
tests is . . . PCR so nost of the nethodol ogy has been around the
sanme time.” (R 4010).

Detective Jerry Powell testified to the chain of custody of
cuttings fromthe bedding, blood from Overton, and “a towel wth
blood on it.” (R 4051, 4052). He sent this evidence to Bode Tech
because it had been five years since FDLE exam ned t he evi dence and
“advanced technology” mght provide an even “nore in depth
anal ysis” and “yet another reading.” (R 4053).

Dr. Robert A Bever of the Bode Technology G oup, an
i ndependent | aboratory, was the State’s next wtness. (R 4055
4056). Overton renewed his previous objection “regarding the
di scovery issues,” but did not otherw se object. (R 4060). The
trial court recognized Dr. Bever as an expert in the areas of
bi ochem stry, DNA typing, and popul ati on genetics. (R 4060).

Dr. Bever did not do the hands-on testing in this case
however, as the lab director, he “reviewed and . . . supervised
El i zabeth Curry who did” the work. (R 4094). Each tine Ms. Curry
obtained “a result she showed it to ne, we di scussed what was to go
inthenext . . . step. . ..” (R4094). The two “were in constant
comuni cation” regarding the matter. (R 4094).

Dr. Bever explained DNA technology to the jury. (R 4061-66,
4067-68, 1070-73, 4077-79, 4083-85, 4087-89, 4114). STR DNA is
concerned with “counting the nunber of tines that that one repeat
unit, CITA, repeats itself. These repeat units are in tandemto

each other like a railroad car. So that’s why we call them short
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tandemrepeats.” (R 4069). STR testing is

a nore informative test because it has the ability to

exclude . . . nore people that are fal sely accused. It’s

a much nore powerful test in ternms of |ooking at

di fference between humans. DQ al pha test |ooks at one

| ocus. DQ al pha nmarker, polymarker |ooks at six |oci

This | ooks at 12 | oci.

(R 4089).

Dr. Bever enphasized that “RFLP work is still very good
technol ogy,” but opined that STR is “an inprovenent.” (R 4071).
The FBI nakes a positive identification based on DNA where “the 13
core STRloci” are identified because that is “an absol ute match;”
noreover, if it exceeds twice the earth’s population, “12 billion
people,” it is a “unique identification.” (R 4074).

The Bode Technology Goup received cuttings from the
conforter, the bed sheet, and the mattress pad, Overton’ s bl ood
sanple, and three separate cuttings from bl oody towels. (R 4075).
Dr. Bever “was in the rooni when Bode enpl oyee Lisa Barnes opened
t he seal ed evidence on June 17, 1998. (R 4076, 4077).

Dr. Bever testified to a match between the DNA from the
Macl vors’ beddi ng and that fromOverton’s blood at all 12 | ocations
tested. (R 4087). The 12 loci examned in STR DNA testing is
different than that examned in RFLP testing. (R 4088). STRis a
“much nore powerful test in terns of |ooking at difference between
humans” because it “looks at 12 | oci” whereas the other tests | ook
at fewer loci. (R 4089).

The match of all 12 loci results in the probability of finding

anot her person with the same DNA as found on the Maclvors’ bedding
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to be “one in four trillion in the caucasian population,” in the

African American population - “one in 26 quadrillion,” and in the
hi spani ¢ population - “one in 15 trillion.” (R 4088). The tota
popul ation of the Earth was approximately “five billion

i ndi vi dual s” when Dr. Bever |ast checked. (R 4089).

The defense renewed the discovery objection to Dr. Bever’s
t esti nony, claimng that counsel could not “vi gorously”
cross-examne Dr. Bever. (R 4090-91). The defense had been given
“the materials that have been provided,” and told that if they
needed “anything further that they could contact Bode Tech and go

through every file they ever had.” (R 4092). The judge agreed:

“That’s what | basically recall. So . . . the Court’s not going to
change its previous rulings . . ..” He added: “[T]he State’s
conplied with their discovery demands and . . . the defense made
certain choices as to howto proceed . . ..” (R 4092-93).

Def ense Counsel explained that “M. Overton, has advised ne
not to go beyond a certain types (sic) of questions regarding Dr.
Bever’s testinmony.” (R 4091). The judge responded: “[A]s far as
what counsel decides to cross-examne, that’'s strictly a matter
bet ween counsel and the defendant.” (R 4093).

Dr. Bever received tw defense discovery demands. (R 4105).
He prepared a witten response, signed, and forwarded it to Dr.
Kevin McEl fresh for editing. (R 4106, 4107). On Decenber 21st, the
editing was conpl eted, and the docunent nail ed to Defense Counsel .
(R 4107-08). At the end of the Frye hearing, Dr. Bever “had been

advised . . . [that Defense Counsel] would cone visit our
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| aboratory to review all the docunentation.” (R 4095).

Twenty-four itenms were requested on the Novenber 2nd demand,
and Dr. Bever provided the requested information for all of them
referencing an earlier response in his answer to question 21. (R
4109, 4114). Dr. Bever testified that in his previous enployers
used “basically the same procedure” as Bode; “you answer the
guestions, if there’s a lot of information that they request you
invite themto your |aboratory.” (R 4110).

Dr. Bever said that his conpany tested the cuttings fromthe
Macl vors’ bed sheet, mattress pad, and one other. (R 4111, 4112).
He said the theory underlying the RFLP testing and the STR testing
“invol ves a different nethodol ogy a different technique,” but “the
under pi nnings” are the sanme. (R 4111). He described the quality
control tests performed in Overton’s case. (R 4115-18).

Research bi ol ogi st Elizabeth Curry had been working with DNA
anal ysis since her graduation from college in June, 1989. (R
4119-20). She followed the Bode Tech protocols in extracting the
DNA fromthe sanples supplied to her in this case. (R 4121).

Monroe County Jail inmate, Janes Zientek, a three-tinme felon,
devel oped a friendship with Overton in My, 1997 while they were
in jail together - for approximtely six nonths, they had daily
conversations. (R 4139-41, 4142, 4203). He and Overton net an
i nmat e naned “Ace.” (R 4142-43). Overton “wanted to know if there
was a DNA anal ysis made on the particul ar sexual assaults that this
i ndi vidual Ace was involved with.” (R 4147). A couple of weeks

| ater, Overton divulged that “he had a strategy to hold the bl ane
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on the Maclvor nmurders on . . . Ace.” (R 4148). He proposed to
give M. Zientek “precise details of the hom cides” and have him
“goto lawenforcenent with that information” claimng it canme from
Ace. (R 4148). Overton thought this would “throw a reasonabl e doubt
inthe jury’s mnd” as to his guilt, and told M. Zientek that his
charges woul d probably be dism ssed. (R 4148).

A few days later, Overton, having recently received “[t]wo
bat ches of crine scene photos of the Maclvor hom cides,” called M.
Zientek “to his cell to show ne the pictures.” (R 4150). Looking
at them M. Zeintek “vomted.”(R 4150). Overton “started
| aughing” and “told ne not to get the pictures wet.” (R 4151).

Overton said:

[H e net the female victimat a gas station where he was

enployed . . . it was a hot and cold type rel ationship.

| mean, in conversing with her, she was -- sone days she

woul d be very polite. The next day she could be very, to

guote him very bitchy and cold. And, there cane a point

when she stopped comng to the gas station. M. Overton

told me that there cane a tinme when he started to

surveille (sic) the house.
(R 4152). Overton went to “a back room | ocated by the residence”
to watch the house. (R 4153). He did not enter the hone on those
occasi ons because the Maclvors had conpany. (R 4153).

On the day he “nmade entry of the hone,” Overton brought “a bag
with him. . . had a police scanner . . . that he keeps in a bag on

the . . . lawenforcenent frequencies, and . . . there was a | adder

on the scene.” (R 4153-54). He “cut the phone |ines at the house”

4 The “first one | seen that nade ne vonmit was a picture of
one of the victins with . . . the face ripped off.” (R 4151).
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and noved the | adder agai nst the honme. (R 4154). The | adder nade a
noi se, and a light inside came on. (R 4154).

As Overton “was goi ng up the | adder, he cut clothesline .
popped the patio door . . . and . . . entered the room” (R 4154).
He wal ked around the Maclvors’ hone “in his Ninja suit,”?! watched
themsl eeping in their bed and went into another area. (R 4155). He
heard a noise, and saw Mchael take sonmething from the
refrigerator. (R 4155). As he wal ked by the roomwhere Overton had
entered, he “appeared to be sensing that sonething was wong” and
began “l ooking in the area.” (R 4155). Overton grabbed a pi pe “and
slanmed himin the back of the head.” (R 4155).

“The blow . . . didn't imediately knock himout. There was
a struggle and M. Overton knocked him out with his fist.” (R
4156). Susan “cane running out of the bedroom scream ng and
hollering.” (R 4156). “Overton chased her into the bedroom and
tenporarily restrained her, tried to calm her down, told her as
| ong as everybody cooperated, nobody would get hurt.” (R 4156).
Susan began “pleading for her baby’'s and her husband’s life.” (R
4157). She told Overton: “lI know who you are.” (R 4157).

Overton “was concerned about the male just being just
tenporarily knocked out. He knew that he wasn’t dead. He
proceeded to tape his face and his eyes with a pair of socks with
tape over them the socks.” (R 4157). Then, he returned to Ms.

Macl vor and “fucked her” while she did “[a] |ot of pleading

15 “TAl] mask, . . . type of mlitary black fatigue-type.
where you can just slip up the booties, gloves.” (R 4156).
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(R 4158). Despite know ng that M chael was honme, he fully intended
“[t]o rape the femal e’ when he entered. (R 4169).

Wien he was finished with the rape, Overton “restrai ned her
again and . . . strangled her . . . [wWith atie.” (R4158). As he
told M. Zientek what he had done, he referred to various of the
crinme scene pictures. (R 4158). Overton said he strangl ed Susan
because “[h]e doesn’'t |eave any wi tnesses.” (R 4159).

Thereafter, Overton “went into the Iiving roomarea where the
mal e was . . . back to conscious, consciousness. He ran up to him
and drop kicked himwith a severe blowto the solar plexus . . . to
di sabl e himand strangl ed the male,” using “sone kind of cord.” (R
4159, 4167). He made it “very clear” to M. Zientek that “he
doesn’t |eave witnesses.” (R 4159). He said that he taped the
victinms’ faces before strangling them because “[h]e believed that
their eyes woul d pop out, that their noses would bleed.” (R 4166).

Overton showed M. Zientek a picture, and M. Zientek “asked

him what was that? . . . Wiy would they take a picture of that?
Al | seen was a piece of steel . . . also a sliding glass door.”
(R 4167). He said that “it had nothing to do with the . . . crine”

or with him he pointed to a hole in the wall. (R 4168). Overton
took sonme itenms from the hone which “nobody would realize were
gone,” but he did not say what they were. (R 4168, 4169).

M. Zientek was so disturbed by this conversation that he
“called the FBI.” (R 4170). He also went to the jail chaplain “the
very next norning” - COCctober 7th. (R 4170). Law enforcenent

per sonnel spoke with himon October 17th. (R 4171). Subsequently,
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he gave a taped statenent. (R 4172).

Thereafter, Overton gave nore details of the nurders,
including that he “beat the fermale” and tied her “three tinmes” in
“additional ways.” (R 4172-73). “[A]fter he killed them” he
confused the scene. (R 4173). He nmoved M chael’s body to | ook
“like he was just laying there watching TV . . ..” (R 4173). He
“took an address tel ephone book and he ripped the pages out of it
and threw it down on top of the bed” because “he read sonewhere in
a novel . . . it wuld lead the investigators to believe that
whoever committed the homicides wanted their name deleted or
destroyed out of the particular . . . book.” (R 4173-74).

Overton said “he had ripped a nightgowmn off the female.” (R
4174). He showed M. Zientek a picture of a chal kboard, but M.
Zientek “wasn’t getting what . . . was so funny,” and he asked
Overton, “what?” (R 4177). Overton told him to “look at the
chal kboard.” (R 4177). Witten on the chal kboard was “renew life
i nsurance,” and Overton “started | aughi ng and sai d, you don’t think
t hey knew what tine it was?” (R 4177).

Overton changed part of his story in regard to what he had
done to Mchael. (R 4177). The first tinme, he said that he tied
hi mup, but later, “he said. . . he didn't have to.” (R 4177). He
said that after he strangl ed Susan “he noticed sone notions in her
stomach and he felt the baby . . . kicking.” (R 4179).

Prior to these conversations with Overton, M. Zientek
overheard one between inmate, Jeffrey Wallace, and Overton. (R

4179). Wallace was also in jail on a murder charge, and he and
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Overton got into a “loud argunment.” (R 4184). Overton said:
“[Mother fucker, you ve got six wtnesses testifying against you

all nmy witnesses are dead. |I'mgoing to trial.” (R 4185).

M. Zientek asked for nothing when he first reported the
conversations, and he did not report for the purpose of obtaining
a benefit for hinmself. (R 4185, 4203-04). On Cctober 17th, he
asked for, and received, a promse of “[n]y personal protection.”
(R 4185). Wien his attorney learned that he was talking to |aw
enforcenent, he “was highly upset at nme for not comng to himand
conprom sing (sic) a possible deal . . ..” (R 4186). Utimately,
a pl ea agreenent was wor ked out where M. Zientek would receive “a
maxi mum sent ence of seven years in prison” on the charges that were
t hen pending against him?® (R 4186). M. Zientek had never been
an informant or testified against anyone before. (R 4187).

M. Zientek had read “[s]onme” about the Maclvor case in the
newspapers. (R 4201). Once, he gave Overton a newspaper article
about it, and Overton asked himto call the paper on his behal f; he
did not. (R 4201-02). M. Zientek later |earned about “the nmjor
publicity in the case.” (R 4202).

M. Zientek had no access to Overton’s cell and was never
shown any |aw enforcenent reports on Overton's case. (R 4239).

Neither did he see the statenents of any other witness in this

1 M. Zientek had been offered a plea to his charges with a
10 year sentence prior to his having reported his conversation with
Overton. The “deal” worked out was for a sentence of at |east 5
years and no nore than 7 years in exchange for his truthful
testinmony at Overton’s trial. The deal was in no manner contingent
upon the outcone of Overton’s trial. (R 4237-38).
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case. (R 4239). The only photographs he sawin connection with the
Macl vors’ murders were those shown himby Overton. (R 4239).

Jail Chaplain Judith Reml ey knew M. Zientek (a/k/a Jamnes
Pesci) in 1997. (R 4252). He cane to her on approxi mately Cctober
7, 1997 and di scussed a conversation with Overton. (R 4253). M.
Zientek “was very upset . . . crying . . . devastated.” (R 4253).

Marcia Timm the younger sister of Susan, spoke to her sister
on a daily basis, and they visited with each other “once or twce
a week.” (R 4256, 4257). She identified a “nightshirt” Susan “woul d
sleep in.” (R 4258). She called Susan “about 4:00 o’ clock” on
August 21, 1991 and “left a nmessage.” (R 4258). Susan returned the
call at “approximately 9:00” when Ms. Tinm was out and left a
nmessage that they had just gotten back fromtheir childbirth cl ass”
and were “getting ready to go to sleep.” (R 4258, 4259).

After learning of Susan’s death, the fam |y requested certain
things fromthe home, including ”photographs that she had shown ne
t hat weekend of her being pregnant and her pregnant stomach and
they weren’'t there.” (R 4260). Wien Ms. Tinm had seen them that
weekend, the negatives had been "“inside the photo sl eeve, but they
never found those, either.” (R 4260). Detective Powell diligently
searched for those pictures, but they were not found. (R 4261-62).

The State rested its case. (R 4262). The defense’s notions
for judgnent of acquittal were denied. (R 4263, 4279, 4278).

The Defense presented its case. (R 4306-4560). Bob Roberts
said that M. Green wote himstating that “he had met a man in

jail and that the incidents . . . sounded very simlar” to those in
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this case. (R 4306, 4308). He never wote back, or talked, to M.
Green about it. (R 4308). Bob’'s wife, June Roberts, spoke with M.
Green on the phone several times - “[j]Just chit chat.” (R 4310,
4311). He did not tell her about any nurders. (R 4311).

Former Detective F.K. Jones, initially the |lead investigator
in the Mclvor hom cides, secured the scene. (R 4312-14). The
Sheriff’s Departnent at first wanted FDLE to investigate, but then
decided that it “had all of the equi pnment” needed and “was much
closer,” and so the it was handled by the Sheriff’'s Ofice. (R
4315). This officer “did the area canvass of the conmunity .
and tal ked to everyone that lived there at |east twice.” (R 4338).

Detective Jones saw a condom package “in a basket in the
mast er bedroonf on the date the bodies were discovered. (R 4316,
4340). The condomwas col |l ected two days later “in an abundance of
caution.” (R 4317, 4340). On April 7, 1992, he called the
manufacturer to determi ne what the nunbers on a “Trojan brand
| ubri cat ed” package of condons neant. (R 4320, 4325). It had not
cont ai ned spermni cidal condons. (R 4342).

Det ective Charles Visco was at the crine scene “as security to
make sure no one entered the area . . ..” (R 4347, 4351). He
hel ped canvass the nei ghborhood and search and process M chael’s
pl ane parked at the residential airport. (R 4352, 4353). He
acconpani ed Agent Ruby to Belize where they “nmet with a mnister in
the police governnent.” (R 4354). A plane had been seized by the

government “because it was being used in drug” trade, and it was
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auctioned. (R 4358). M chael bought it; and the officers wanted to
know “who the unsuccessful bidders were.” (R 4354).

Detective Visco had spoken to Overton’'s former girlfriend,
Lorna Swaybe, “[a]pproximately half a dozen” tinmes. (R 4364).
These contacts occurred in the “1990, 1991, tinme period.” (R 4365).
This detective never entered the Mclvors’ residence, and M.
Swaybe never gave him any of Overton’s senmen. (R 4365).

Det ective Jerry Powel |l becane concerned that the swabs taken
from Susan’s body may have been lost. (R 4369, 4371-72). He called
Dr. Pope toinquire. (R4372). The detective found the swabs in the

sexual assault kit, having |ooked there because it seened “a
reasonabl e place” for themto be. (R 4372, 4373).

Det ecti ve Powel | di scussed t he cl ai mregardi ng “sperm ci de and
a condominvol ved in the DNA evi dence” with the prosecutor in 1998.
(R 4375). Docunents, showing that condons were found were
“verified inwiting” on April 7, 1992, but given to the defense in
the sumer of 1998; they referenced the condons in the w cker
basket. (R 4377, 4383). The detective exam ned those condons at
trial and determned that they were not spermcidal. (R 4383).
Since they were not spermcidal, they could not have been invol ved
in depositing spermcide at the scene of the crinme. (R 4383).

Detective Powell took a cutting fromthe Maclvors’ bed sheet
and sent it for spermcidal nonoxynol testing. (R 4394). He nmade
two other cuttings, “as far away on the bed sheet as possible from

the original cut,” and sent themfor testing as well. (R 4395,

38



4396). “[J ne of the cuttings was made outside of the el asticized
area of the fitted sheet and the other one was made where it
actually should have been under the mattress with part of the
elastic inthe cut itself.” (R4296). Fromthe crime scene phot os,
the sheet was “tucked in” at the tinme of the crine. (R 4397-98).

Overton next called Special Agent Scott Daniels of FDLE. (R
4399). He did not participate in the Maclvor case until Decenber,
1991, when he “took a promnent role in the investigation.” (R
4401). FDLE did not to run DNA sanpl es unless there was a suspect.
(R 4416-17). Fromthe time that FDLE had the DNA profile in this
case, it | ooked for sonmeone to match it, checki ng many persons, and
in 1996, it was matched to Overton. (R 4427).

Agent Daniels determ ned that Lorna Swaybe died on April 3,
1994 in Lee County of AIDS. (R 4419). He was able to confirmthat
in August, 1991, Overton worked (usually at night) at the Anpbco a
short distance fromthe Maclvor hone. (R 4428, 4431).

The agent sought out M. Geen and offered to try to get his
past gain time restored in exchange for his cooperation in this
case. (R 4421-22, 4425). He was concerned for M. Geen s safety
because when an inmate testifies against another “he brings the
wath of the other inmates on him. . ..” (R 4422).

Agent Daniels also talked with M. Zientek. (R 4422). He
received a plea bargain for his cooperation. (R 4423). It included

a plea cap, and a promse to try to place himin an out-of-state
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prison “for his protection.”! (R 4423). M. Zientek gave three
taped statenments: The first related his first conversation wth
Overton; the second, a subsequent conversation with Overton, and
the third tine, he gave additional information that he did not
recall when gave his other statenments. (R 4424, 4425).

Phillip Trager, “director of the |aboratory at the Consuner
Products Testing Conpany in Fairfield, New Jersey” was Overton’s
next witness. (R 4433). Hi s conpany “perfornfed] chem cal testing
on pharmaceutical and personal care products mainly.” (R 4433). He
was admitted, w thout objection, “as an expert in the field of
anal ytical testing of pharnaceutical and ot her chem cal materials.”
(R 4434, 4435). He conducted testing on sanples sent to himin
connection with the instant case “to determne if there was any
Nonoxynol -9 on the fabrics . . ..” (R 4436, 4447).

Nonoxynol -9, a “[v]ery stable” and water sol uble conpound, is
found “in packaging with condons” and “vagi nal contraceptive foans

" which is its “main pharmaceutical use.” (R 4437, 4444). He
had no “direct know edge of its use in any other products.” (R
4437) . He found “nore likely than not” that “53 mcrograns of
Nonoxynol -9 [were] present on the sanple” from“the bottomsheet.”

(R 4438-39). This was a “m nuscul e” anount.?® (R 4462).

About two nonths later, M. Trager was asked to test two nore

7 *1t’s an exchange program W have to take a prisoner from
anot her state who wants to conme here....” (R 4423-24).

8 50 micrograns on a six square inch sanple is “nine
m crograns per square inch. That’s a very small anount.” (R 4467).
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sanpl es fromthe sheet. (R 4439). “[Qne . . . showed 50 m crograns

of the Nonoxynol-9 and the other sanple . . . showed a very, very
small amount . . ..” (R 4440-41). He could not say with certainty
whet her Nonoxynol -9 was on the second: “It could have, it m ght or

it mght not be.” (R 4455, 4456). H s testing of a sanple fromthe
quilt showed “11 m crograns of Nonoxynol-9 . . ..” (R 4443).

On cross, Dr. Trager conceded that the tests he perforned
could not distinguish between various types of nonoxynol. For
exanple, they would not distinguish between Nonoxynol-6 and
Nonoxynol - 12 or any of the nonoxynol conpounds within the “range of
Nonoxynol -6 . . . through 12.” (R 4452, 4455). Neither could the
test tell the source of the Nonoxynol-9. (R 4452).

One of the two later submtted sanples had “an el asticized

edge,” and it was that sanple on which 50 m crograns of nonoxynol -9
was found. (R 4454-55, 4464). |If Nonoxynol-9 was present in
detergents, his testing would not distinguish between the
conmpound’ s presence in detergents or in spermcidal products. (R
4461). However, he opined that if deposited by detergent, “[o0]ne
woul d expect to find a fair amount of uniformty.” (R 4468).

Dr. Trager also conceded that “the manufacturer of these
products would have an expertise in what the conmpounds are and
their uses and how to identify them” (R 4460). In fact, he had
never before tested fabrics. (R 4462). The Defense had tried to
stop himfromtesting the two subsequent sanples. (R 4472).

Overton next called Dr. Ronald Wight, an expert “in forensic

pat hol ogy i ncl udi ng determ ni ng the cause of death and i nterpreting
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and processing crinme scenes.” (R 4484, 4487, 4490). Regar di ng
whet her the perpetrator used a condom he said: “[I]t’s highly
unusual in . . . sexual assault . . . particularly if you find
senmen at the scene . . ..” (R 4494). The Nonoxynol -9 found on the
sheets nmay have cone from “detergents which are used in the
househol d.” (R 4495). If it was deposited by detergents in the

wash, “it ought to be the sanme all over,” however, a “nunber of
variables,” such as folding, could affect the concentration of
deposits of detergent Nonoxynol-9 on the sheets. (R 4496, 4542).

Dr. Wight opined that “the senen was pl anted using a condom”
(R 4496). However, he agreed that the condom package from the
scene did not indicate that it was spermcidal, and “that neans it
isn't.” (R 4498).

Dr. Wight opined that Susan was struck on the nose with an
obj ect that may have been a gun. (R 4505). He clained there was
“Iv]ery, very little” evidence of a struggle at the scene and
di sagreed with Dr. Nelns’ conclusion that a blow to the upper back
was sufficient to have paralyzed Mchael, but |later admtted that
“it’s possible.” (R 4508). He suggested “assum ng that there’s two
guns involved,” there may have been two perpetrators.?® (R 4510).
He admi tted, however, that his assunption of two guns was based on

the bullet hole in the curtains and a shell casing found in the

home, and that he was also naking “an assunption that they were

1 Earlier he had indicated that there m ght be two because
“sonebody to take care of him sonebody to take care of her.” (R
4536) . However, there was nothing definitive to indicate that the
crinmes could not have been done by one person. (R 4536).
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related in time and you can’t really tell that.” (R 4535).

He agreed with Dr. Nelnms’ conclusion of sexual assault on
Susan. (R 4525-26). Moreover, her injuries would not have rendered
her unconsci ous. (R 4526). She had been battered, and the abrasion
on the nose may have resulted fromher struggling and striking her
nose on “[a]ln edge of a table or . . . sonmething . . ..” (R 4526).

In fact, Dr. Wight said that the evidence was consi stent with
both Maclvors having struggled with Overton, and that the baby
woul d have lived if he had been born. (R 4527). The child lived
about twenty mnutes after his nother died. (R 4527-28). After she
di ed, the boy would have been “active,” nobving “around quite a
little bit,” and woul d have “defecate[d]” and kicked. (R 4528).

Dr. Wight opined that the crinme scene was “conplicated,” but
“overall, . . . was done quite, quite well.” (R 4529). The bullet
hole in the curtains may have occurred after the crine scene had
been cleared. (R 4530). Neither could he say if the shell casing
was related to the crine. (R 4530).

Dr. Wight woul d not be surprised to | earn that Nonoxynol-9 is
present in detergents “because it is a detergent, after all.” (R
4537). The testing done woul d not distinguish between a comrerci al
grade or a pharmaceutical grade of Nonoxynol-9. (R 4541-42). The
doctor agreed that “[i]f a spermcidal condomwas used . . . in
this crine, it wouldn’t have been a condom from that package,”
i.e., the one found in the waste basket. (R 4538).

Mor eover, the doctor said that condons break, and especially

in a forcible sexual assault one could break, or in renoving it,
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sonme fluid could be spilled out of it. (R 4543). The perpetrator
could have taken the condom with him when he left the scene,
accounting for the failure to find the used condom (R 4543).

Dr. Wight was “not saying” that soneone brought a condom
containing Overton’s senen to the scene and planted it. (R 4544).
“Assunming that the laboratory is correct in their DNA analysis,”
Overton’s DNA was there, whether it was deposited by him or
anot her. (R 4544-45). Moreover, it was a “[g]ood question” why the
woul d- be planter of evidence against Overton would plant it and
then “ness around for years not nmaking an arrest.” (R 4550).

The Defense rested. (R 4584).

The State called chem st Richard diver of the Hone Personal
Care Industrial Ingredients Division of Rowdier, in rebuttal. (R
4585-86). He was recogni zed “as an expert in analytical chem stry
and the particular product line we’'re talking in this case of
surfactants.” (R 4589, 4590-91). Hi s conpany nmakes Nonoxynol -9, a
chem cal surfactant “used as a spermicide.” (R4591). It al so nakes
“other types of nonoxynol besides Nonoxynol-9. (R 4592). The
conpany makes nonoxynol 6, 7, 8, 9, and 12, and is the only one
that manufactures it in the United States. (R 4592-93).

Al t hough the sperm cidal and comrercial or detergent uses of
Nonoxynol -9 can be di stingui shed between by the manufacturer “with
a sufficient quantity of material,” it requires a “large sanple.”
(R 4594). Al of the information M. Qdiver provided at trial is
a matter of public record with his conpany. (R 4597).

On cross exam nation, M. Oiver said that “[n]jost likely” if
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a fabric was washed in a detergent containing Nonoxynol -9 sone of
t hat substance would remain on the fabric. (R 4599). Upon being
further pressed by Defense Counsel, he clarified: “I can be sure
that . . . there will be residue of the product on the cloth” after
washing in “a standard washing machine” with “a standard rinse
cycle.” (R 4600). He added that “[i]f senmen mxed wth
Nonoxynol -9, is dropped on a sheet containing residue of the
detergent that contains Nonoxynol-9,” there is no test he knows of
that “could distinguish between the two.” (R 4604).

Mor eover, a sheet in a washi ng machi ne woul d be fol ded i n such
a manner as to nake it likely that some areas woul d have a greater
deposit of Nonoxynol -9 than others. (R 4606). “[S]tatistically”
speaki ng, “those nunbers are uniform” (R 4606).

Overton was convicted of the first degree nurder of M chael
Macl vor, the first degree nmurder of Susan Maclvor, the killing of
an unborn child, the sexual battery of Ms. Mclvor, and burglary
of a dwelling. (R 4882-83). The jury recomrended the death penalty
by a vote of 8 to 4 for Mchael’s nmurder and 9 to 3 for Susan’'s
murder. (R 5018). Overton refused to permt his attorneys to
present mtigating evidence, eveninthe formof a witten proffer.
(R 4896-4911, 5035-39). The judge found five aggravators for each
victim to-wit: (1) convicted of another capital nurder; (2)
comm tted during comm ssion of burglary and/or sexual battery; (3)
hei nous, atrocious, and cruel (HAC); (4) cold, calculated, and
preneditated (CCP), and (5) avoid arrest. (R 4991-99). The judge

sentenced Overton to death for each nurder. (R 5065).
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SUMMARY OF THE ARGUMENTS

POINT I: The trial court did not reversibly err in denying the for
cause challenges to two prospective jurors. The defense was given
an extra perenptory for one of the jurors, and the other clearly
nmet the standards for jurors. Any error was harmnl ess.

POINT II.: The trial court did not reversibly err in admtting the
STR DNA testing results. Overton failed to prove that not having
the Ilaboratory’s validation studies, protocol manual , and
proficiency tests prevented him from establishing that STR DNA
evi dence does not neet the Frye test. Moreover, the evidence does
neet the Frye test and was properly admtted. |In any event, any
error was harm ess as the RFLP test conclusively established the
same fact as the STR test.

POINT IITI: The trial court did not abuse its discretion in
denying the defense another continuance of the trial which had
al ready been continued on defense notions for sonme 15 nonths. The
def ense had access to all of the informati on needed to proceed with
the Frye hearing and with trial. 1In any event, any informational
deficiency was the choice of the defense.

POINT IV: The trial court did not reversibly err in denying the
defense a second chem cal expert. The theory of defense did not
depend on a showi ng that the chem cal was spermcidal, as opposed
to commercial, nonoxynol-9. In any event, any error was harm ess.
POINT V: The trial court did not err in denying the mstrial

noti on nade when the prosecutor nentioned in closing that the
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def ense had asked that one sanple be tested while the State had an
additional two sanples tested. The prosecutor’s statenent was a
perm ssi bl e comrent on the evidence at trial.

POINT VI: The trial court did not reversibly err in permtting the
jail chaplain to testify to her observation of the deneanor of a
State w tness. The defense opened the door to the evidence by
charging that the enotional response the w tness exhibited when
testifying was feigned. Moreover, even if characterized as
hearsay, it was relevant to rebut a claimof recent fabrication.
POINT VII: The trial court did not reversibly err inruling that if
the defense chose to put on evidence of an internal affairs
conplaint filed by Overton against an officer, the officer could
testify to the circunstances underlying it. Besides being wthout
merit, the claimis procedurally barred.

POINT VIII.: Conpetent, substantial evidence supports each of the

chal | enged aggravators. Moreover, Zientek’s testinony was not the
only evidence of sane, especially HAC as to M. Maclvor. Neither
did the trial court err in failing to give an unrequested
instruction on consideration of jailhouse snitch testinony.

POINT IX: The trial court did not reversibly err in failing to
conpel Overton’s attorneys to present mtigation evidence which
Overton forbade the presentation of. Neither did it err in failing
to find substance abuse and unspecified nental factors as

mtigation. 1In any event, any error was harni ess.
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POINT I

THE TRIAL COURT DID NOT ERR IN DENYING DEFENSE CAUSE
CHALLENGES AGAINST JURORS HEUSLEIN AND RUSSELL.

Overton conpl ains that his for cause chal |l enges to prospective
jurors Heusl ein and Russell shoul d have been granted. (1B 39). He
charges that Heuslein was biased because he knew that |aw
enf orcenment had used “extraordi nary restrai nt measures” on Overton,
was “strongly predi sposed toward the death penalty,” and did not
unequi vocal |y express that he could follow the law. (1B 39). He
says that Russell’s “responses raised a reasonable doubt as to

whet her he could follow the law regarding the right to renmain

silent,” and he al so knew of the security restraints, and “of other
prejudicial facts not introduced at trial.” (IB 50).
This issue is not preserved for appellate review. “’To show

reversible error, a defendant nust show that all perenptories had
been exhausted and that an objectionable juror had to be
accepted.’” Hall v. State, 614 So. 2d 473, 476 (Fla. 1993), cert.
denied, 510 U. S. 834 (1993) (gquoting Pentecost v. State, 545 So. 2d
861, 863 n.1 (Fla. 1989)): Trotter v. State, 576 So. 2d 691, 693
(Fla. 1990). The defendant nust specify which juror he “otherw se
woul d have struck perenptorily,” and that person nust have been
chal I enged or objected to “after his perenptory chal |l enges had been
exhausted.” Trotter, 576 So. 2d at 693. See Mendoza v. State, 700
So. 2d 670, 674-75 (Fla. 1997), cert. denied, 525 U.S. 839 (1998).

Overton has failed to specify any juror who was obj ecti onabl e,

but had to be accepted and ultinately sat on the jury. The only
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prospective jurors nentioned in the initial brief are Heuslein and
Russell; (1B 38-56); neither sat on the jury.

Mor eover, the prosecutor conpl ained that Defense Counsel had
to specify which jurors he had excused perenptorily that he
bel i eved shoul d have been excused for cause, justifying additional
perenptories. (R 2449). He responded: “All of the ones that we
nmoved for cause on . . ..” (R 2449). Wien the State noted

“[t]hey’ ve noved for cause on al nost every juror,” Defense Counsel
identified Heuslein and Archer. (R 2449). The trial judge had
granted the for cause challenge to Archer. (R 2449). Def ense
Counsel then cited only Heuslein. (R 2449-50). The judge granted
t he def ense one additional perenptory challenge. (R 2450, 2453).

Def ense counsel imedi ately used the perenptory and requested
anot her. (R 2453-54). He did the sane with prospective jurors,
St oddard, Reid, Dale, Guevara, Baum Skifano. (R 2454, 2902, 2903,
2906, 2907-08, 2909-10, 2911-12). Eventually, he nentioned the for
cause chal l enge to Russell as a basis for an additional perenptory,
but never identified which juror he was not able to perenptorily
chal I enge that he woul d have had he not used a perenptory to renove
Russell. (R 2904). Thus, the issue is procedurally barred.

It is also without nerit. Were the jurors the defendant
conpl ained of were acceptable, “it does not matter that he was
forced to exercise perenptory challenges” to renove those jurors.
Farina v. State, 679 So. 2d 1151, 1154 (Fla. 1996) (receded fromon
ot her grounds, Franqui v. State, 699 So. 2d 1312 (Fla. 1997).

“Il]t is within the trial court’s province to determ ne whether a
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chal l enge for cause is proper, and the trial court’s determ nation
of juror conpetence will not be overturned absent manifest error.”
Mendoza, 700 So. 2d at 675. The lower court *“has latitude in
ruling upon a challenge for cause because the court has a better
vantage point from which to evaluate prospective jurors’ answers
than does this Court in our review of the cold record.” 1d. *“The
trial court is able to see the jurors’ voir dire responses and nmake
observations which sinply cannot be discerned from an appellate
record.” Smith v. State, 699 So. 2d 629, 635 (Fla. 1997), cert.
denied, 523 U S. 1008 (1998). Therefore, a trial «court’s
determ nation will be disturbed only if the failure to grant the
for cause challenge is “manifest error.” I1d

“The test for determning juror conpetence is whether the
juror can lay aside any bias or prejudice and render a verdict
solely on the evidence presented and the instructions on the |aw
given by the court.”? Farina, 679 So. 2d at 1153. Even where

jurors give “conflicting answers during voir dire,” they are not
subject to for cause challenges if they ultimtely indicate they
can base their decision on the Lusk factors. I1d. Were the juror
i ndi cates that he or she would follow the judge' s instructions and
do not indicate that they “would apply the death penalty

automatically,” they are not subject to for cause objection. See

Mendoza, 700 So. 2d at 675. Moreover, “[t]o be qualified, jurors

20 T |S i4§9 Lkgoé%](]%?‘l) t he Lusk standard. See Lusk v. State, 446 So. 2d 1038, 1041 (Fla. 1984),

cert. denied,
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need not be totally ignorant of the facts of the case nor do they

need to be free from any preconceived notion Rolling v.
State, 695 So. 2d 278, 285 (Fla. 1997) cert. denied, 522 U.S. 984
(1997). \Where prospective jurors satisfy the trial court “during
voir dire that they are inpartial despite their extrinsic
knowl edge, they are qualified . . ..” 1Id. The standard for review
of this mxed question of law and fact is abuse of judicial
discretion. Hall, 614 So. 2d at 476.

Overton conplains only about the failure to grant a for cause

chal l enge as to Heuslein and Russell.
Heuslein: Defense counsel was ultimately given another perenptory
to take the place of that used on Heuslein. Thus, in effect, the
for cause chal |l enge was granted, and consideration of this issue as
to Heuslein need go no further.

In any event, Heuslein was closely and extensively questioned
by both attorneys and the trial judge. (R 2318-2340). Regarding
the security measures, he could put aside the information fromthe
newspapers, including reports that “they’ve got him chained up,”
and decide the case solely on its nmerits. (R 2327, 2328). He

refused the attenpt to obtain an adm ssion that there was “a

possibility” that he could not do that.? (R 2328-29).

21 Moreover, that jurors have seen a capital defendant brought
to trial in handcuffs and shackles is not so prejudicial as to
require a mstrial. See Heiney v. State, 447 So. 2d 210 (Fla
1984) [ chai ns] ; Neary  v. State, 384  So. 2d 881 (Fla.
1980) [ handcuf f s] . Surely reading about, security neasures in a
newspaper (especially by one who acknow edges the inaccuracy of
such reports) would not disqualify a potential juror who said that
he could put that information out of his mnd and not consider it
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Regardi ng the death penalty, Heuslein said that although he
hel d a personal opinion that | eaned toward the death penalty in a
pl anned murder, he could put his personal thoughts out of his m nd,
“start from a clean slate,” and follow and apply the |aw as
instructed by the court. (R 2337). He had no doubt that he would
entertain the possibility of a life recommendation.? (R 2337).

Al t hough Heusl ei n gave what nmay have seened, at tines, to be
conflicting answers during voir dire, he unequivocally indicated
that he could base his decision on the evidence and the |aw as
instructed by the court. Certainly, he made it clear that he would
not automatically apply the death penalty. Thus, the for cause
chal l enge was properly denied. Farina, 679 So. 2d at 1153. See
Mendoza, 700 So.2d at 675; Rolling, 695 So. 2d at 285.
Russell: |In the lower court, Defense Counsel noved to strike
Russel |l for cause on two grounds: He felt that an innocent person
woul d take the stand, and Overton was guilty “based upon the
newspaper articles that he read.” (R 1899, 1900). Since these were
the only grounds given to the trial court, only these my be
consi dered on appeal .

Russel |, al so, was careful |y and extensively questioned during

i ndi vidual voir dire. (R 1672-1690). Regarding the first ground,

in rendering his verdict and/or recomrendati on.
22 Further, his personal beliefs regarding early rel ease of

pri soners and t he costs of prisoner housing woul d not be consi dered
in maki ng his reconmendation in Overton’s case. (R 2340).
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Russel | expl ained that he had believed that if a defendant did not
testify it was because “he’s got sonething to hide,” but
enphatically told the court that he “can shut that out.” (R
1681-82). He would shut it out, if the judge told himto. (R
1682). Defense Counsel pressed further, and Russell expl ai ned t hat
if he were charged with a crine “1’d want to get up there know ng
that |I’m innocent and tell it to the jury nyself;” however, he
woul d not hold it against “other people” if they did not do the
sanme. (R 1683, 1684). He could conpletely close that out of his
mnd: “[1]t will be like . . . everything's fresh.” (R 1684). He
said that “right now,” he presuned Overton “[i]nnocent.” (R 1684).
Regarding the claim that Russell believed that Overton was
gui |ty based on t he newspaper stories, Russell refused to agree and
mai nt ai ned he would have “to hear the whole case.” (R 1676). He
admtted that when he was reading a given story, he thought it
sounded |ike Overton was guilty, but that was a briefly held
notion, and he had not “arrived at a concl usi on about M. Cverton’s
guilt.” (R 1676, 1677). Repeatedly, he patiently insisted that he
could “sit here as a juror with an open mind and |isten to all the
evi dence.” (R 1677, 1679, 1680). He said he could conpletely put
the information in the newspaper out of his mnd and not let it
“seep” into the decision making process. (R 1677). Unpr onpt ed
Russell said that Overton is “innocent until proven guilty,” and
added that “the State has to prove to ne that he’s cormmitted the

crinme.” (R 1678). He agreed that since “there hasn’'t been any
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evi dence . . . he’s got to be not guilty.” (R 1678). Russel |
denied that the security neasures would make him think that
Overton’s probably guilty, and said they woul d not be considered in
his deliberations. (R 1680, 1682).

Thus, Russell was clearly an acceptable juror, and so, it
matters not (for the purposes of this issue) that Overton used a
perenmptory chal l enges to remove him? Farina, 679 So. 2d at, 1154.
Moreover, the State submits that Heuslein was al so an acceptabl e
juror under the above-cited case |aw. Having utterly failed to
carry his burden to denonstrate that the judge abused his
di scretion and conmitted manifest error in regard to these for
cause chall enges, Overton is entitled to no relief.

Overton clains that this Court should substitute its judgnent
for that of the trial court based on Hamilton v. State, 547 So. 2d
630 (Fla. 1989). (1B 53). Hamilton 1S distinguishable. 1In
Hamilton, the prospective juror “stated she had a preconceived
opinion of HamIton's guilt and that it would take evidence put
forth by Ham Iton to convince her he was not guilty.” 547 So. 2d at
632. In this case, Russell presuned Overton “[i]nnocent,” and
woul d not hold any decision Overton mght nake not to take the
stand against him (R 1684). He would hold the State to its burden

“to prove to ne that he’s commtted the crine,” and agreed that

2 The appellate conplaints that Russell was aware of the
security neasures and knewthat Overton attenpted suicide after his
arrest (IB 55) were not asserted as grounds underlying the for
cause chall enge below. (R 1899-1900). Thus, those clains are not
properly before this Court. In any event, they are without nerit.
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since “there hasn’'t been any evidence . . . he's got to be not
guilty.” (R1678). Thus, unlike the juror in Hamilton, Russell did
not have a preconceived opinion of guilt and would require the
St at e, not Overton, to shoul der the burden of proof. Cearly, this
conports with the | aw.

In Hamilton, “after the juror responded affirmatively .
regardi ng whet her she could hear the case with an open m nd, she
again asserted that she had a fixed opinion as to guilt or
i nnocence.” I1d. |If Russell were “selected to the jury it will be
like. . . everything’ s fresh.” (R 1684). Repeatedly, he patiently
insisted that he could “sit here as a juror with an open m nd and
listen to all the evidence.” (R 1677, 1679, 1680). The only fixed
opinion as to Overton’s guilt or innocence was since “there hasn’'t
been any evidence . . . he’s got to be not guilty.” (R 1678).

Finally, in Hamilton, the defense “requested an additiona
chal l enge” after having used all perenptories, “so he could

backstri ke this juror.” (enphasis added) 1d. Overton never
identified any juror which he woul d have backstricken had he been
given an another perenptory to take the place of that used on
Russell. Moreover, he declined to perenptorily chall enge Russel

when the for cause chall enge was deni ed, although he eventually

used a perenptory challenge him (R 1901, 1915).

Overton is entitled to no relief.
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POINT II
THE TRIAL COURT DID NOT ERR IN ADMITTING THE
EVIDENCE OF SHORT TANDEM REPEAT DNA TESTING; THE
DEFENSE WAS NOT PREVENTED FROM CHALLENGING THE
STATE’'S PROOF AT THE FRYE HEARING BASED ON AN
ALLEGED FAILURE TO PROVIDE VALIDATION STUDIES,
PROTOCOL MANUAL, AND PROFICIENCY TESTS.

Overton conplains that the trial court should not have
admtted the short tandemrepeat [“STR’] DNA testing results. (IB
56). In the lower court, he based this claimsolely on not having
the laboratory’s validation studies, protocol manual , and
proficiency tests, claimng this prevented him from establi shing
that STR DNA evidence does not neet the Frye test. (R 1026-28
1163-64). Thus, that is the only issue preserved for appellate
revi ew. See Steinhorst v. State, 412 So. 2d 332 (Fla. 1982).

It is well established that the adm ssion of evidence is
within the discretion of the trial judge. Ray v. State, 25 Fla. L.
Weekly S96 (Fla. Feb. 3, 2000); Thomas v. State, 748 So. 2d 970,
982 (Fla. 1999); Alston v. State, 723 So. 2d 148, 156 (Fla. 1998);
San Martin v. State, 717 So. 2d 462, 470-71 (Fla. 1998), cert.
denied, 525 U.S. 841 (1998). The judge’s ruling “will not be
reversed unl ess there has been a clear abuse of that discretion.”
Ray, 25 Fla. L. Wekly at S98. No such abuse has been denonstrat ed,
and none occurred. In Wwainwright v. State, 704 So. 2d 511 (Fl a.
1997), cert. denied, 523 U S. 1127 (1998),

[a]t the end of the day follow ng opening argunent, the

State tol d def ense counsel that newtest results reveal ed

t hree additional genetic |oci, making a total of six, and

the odds now against the donor being anyone but
Wai nwri ght were astronom cal
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704 So. 2d at 514. The defense asked that the additional evidence
be excluded, but the court refused, even though the new test
negat ed representati ons made i n the defense statenent. I1d. Denying
t he request, the judge noted that “everyone was on notice that the
State was proceeding in the DNA testings.” Id. at 514. This Court
uphel d the adm ssion of the evidence, noting that the defense had
24 hours to “evaluate the additional evidence.” I1d. at 515.
Overton clains that the STR DNA test “invol ved a new net hod of
testing.” (1B 57). He says he needed the | aboratory protocol nmanual
so his expert, Dr. Litman, could “understand how the test was
performed, and to assess whether the |aboratory adhered to the

protocol ;” he needed validation studies “to assess the reliability
of the testing procedures;” and, he needed proficiency test results
“to exam ne the | aboratory’s capability to carry out this testing,
and the qualifications of the | aboratory personnel.” (IB57). It is
clear that the defense was given conplete access to this
information it clainms was so desperately needed and repeatedly
chose not to avail itself of the opportunity to acquire it.

Def ense Counsel were invited to visit Bode Tech and were told
that all of the requested informati on woul d be avail able for their
exam nation there. (R 1020, 1164). The defense did not go because
it would not be “efficient for an expert and attorneys to go up
there.” (R 1032). Mreover, Dr. Bever was “available for phone
calls and . . . depositions,” but the defense did not do either. (R

1164-65). Defense Counsel acknow edged that they got Dr. Bever’s

nanme as a wtness “in Cctober;” Thus, he was naned at |east three
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nmonths before trial and was available for deposition. (R 517,
1165). Further, he testified at the Frye hearing and was avail abl e
to, and did, answer questions about protocols, validation, and
proficiency. (R 1110-13, 1115-16, 1120-25, 1130). At that tine,
Def ense Counsel did not even attenpt to question him (R 1127,
1132).

Clearly, Overton had nuch nore than 24 hours in which to neet
the evidence that would be offered at the Frye hearing and at
trial. That he failed to take advantage of the opportunity, or
el ected for strategy reasons not to do so, does not render the
j udge’ s admi ssion of the evidence an abuse of discretion.

Moreover, the trial judge ruled that the defense had been
provided all of the discovery it was entitled to and that its
suppl emental di scovery demand in regard to these three itens was
overreaching. (See R 1168). Overton has not shown that the trial
j udge abused his discretion in so concluding, and therefore, even
if the failure to obtain the nanual, studies, and tests was not the
fault of the defense, he is entitled to no relief because he was
not entitled to the information.

Finally, the evidence was adm ssible because the State
established that STR DNA satisfies the Frye test. |In Hayes v.
State, 660 So. 2d 257, 264 (Fla. 1995), this Court judicially
noticed the general acceptance in the scientific conmunity of DNA
test results. The State need only show that the | aboratory used
accepted testing procedures that would preclude contam nation

and/or false results. 660 So. 2d at 264. Thus, DNA net hodol ogy
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conducted properly satisfies the Frye test. 1Id.

Dr. Bever explained that STR DNA is “one nmethod for PCR’ DNA
testing and i s somewhat newer than the “dot nethod of detection.”?
(R 1049). “PCRis a technique to anplify small quantities of DNAto
give . . . nore copies for the subsequent analysis.” (R 1049). The
PCR technique was “developed in the 80s”in “the scientific
community.” (R 1050). Its primary advantage is “it requires a
smal ler sanple,” and it is also “quite a bit faster.” (R 1050).

STRis a “nmethod of detection,” which is “nmuch, nuch shorter
than RFLP.” (R 1050-51). It identifies “discreet alleals . . . [or]
i ndi vidual types.”? (R 1051). Both RFLP and STR are “VNIRs,” or
“vari abl e nunber of tandemrepeats.” (R 1051). In alayman’s terns,
STRs are “basically baby RFLPs.” (R 1051). The process is simlar,
although “with STRs you have an additional process of the
anplification of small fragnments of DNA.” (R 1051-52).

STRDNAis “conparing . . . the length differences within the
human popul ation. So it is still |ooking at DNA bands that differ
in length or differ in size.” (R 1084). However, “[t]he size
di fferences are due to the nunber of tandemrepeats of your genetic

area of interest . . ..” (R 1084). For both “STR. . . and RFLP

24 Dr. Bever had done RFPL, PCR DQ Al pha Pol ymarker, and STR
DNA testing; he had done STR testing since 1994. (R 1074, 1078).
He began PCR testing in 1991, although the process had been “around
| onger than 1991.” (R 1079) He was accepted as an expert “in
bi ochem stry DNA anal ysis and popul ati on genetics.” (R 1082-83).

% “An alleal is . . . an individual marker found on the human
chromosone. . . . [A] site. . . . [T]he alleal corresponds to that
VNTR that we’'re neasuring.” (R 1071).
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analysis, . . . these genetic |ocations we | ook at do not code for
any known function . . ..” (R 1084). “STRs are used a lot in the
field of human genetics to help nap genes of interest . . ..” (R
1089). STRs and PCR are “considered to be extrenely reliable.” (R
1090). STRs are "“a discreet neasurenment as opposed to a
measurenent in base pairs.” (R 1094). The STR locations on the
chronosones are different than those | ooked at with RFLP. (R 1095).
Thus, FDLE |ooked at four or so l|locations to determ ne whether
Overton’s DNA matched that [ eft at the crinme scene, but Bode | ooked
at twelve other locations to so deternine.? (R 1095). PCR “is the
technology that allows you to look at different pieces of
information quickly and rapidly;” Dr. Bever likened it to the
conput er on which different prograns are run. (R 1101).

Sonme of the STR procedure is the sane as that used in RFLP
testing, and sone is not, however, the scientific principles
between RFLP and STR testing are the sane. (R 1103, 1105).
Mor eover, the twelve genetic marker | ocations tested are generally
accepted by the scientific community as being reliable. (R 1114).
Dr. Bever explained several conpelling reasons why the twelve
| ocations |ooked at in STR DNA testing were selected, with the
primary one being that they “differentiate between humans.” (R
1115). These | ocati ons “have been t horoughly val i dated t hrough many
| aboratories, including the FBI . . ..” (R 1115).

In the instant case, the tests were done at “different tinmes

2% |t's like “looking on the . . . sanme street, but . . . at
di fferent houses.” (R 1095).
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to where the isolation of Thomas Overton was done at a separate
time than the extraction of the evidence fromthe bed sheet and the
mattress pad.” (R 1110). It was done this way “to prevent
contam nation.” (R 1110). This is a procedure which is strictly
conplied with at Bode Tech. (R 1111).

Dr. Bever described several controls run to insure that the
tests are done properly and no contam nation results. (R 1111-12).
These controls are recognized in the scientific comunity as
reliable and are reconmended by “the TWGDNAAM Techni cal Working
Group on DNA Anal ysis Met hods” which “sets standards or guidelines
for DNA typing labs. (R 1113). Al of these controls were done in
Overton’s case. (R 1112). In fact, the results were run “two
times,” and they got “the sane answer both tines.” (R 1112).

The test kits used by Bode Tech for STR DNA testing are
purchased comercially, but are internally tested to insure
quality. (R 1116). That procedure is always followed and was
followed in this case. (R 1116).

The product rule was used to calculate the statistics for both
the RFLP test done by FDLE and the STR test done by Bode Tech. (R
1061, 1119). Bode used two di fferent databases in its cal cul ations;
Dr. Bever expl ained each in considerable detail. (R 1120-1123). He
was personally involved in the conpilation and establishnent of one
of those databases. (R 1123). He described how the databases are

publ i shed and tested by persons outside Bode Tech. (R 1124-26).

61



Def ense counsel declined to question Dr. Bever.? (R 1127).
The judge, however, asked a nunber of questions, and verified that
Bode Tech does not “just work for prosecutors;” its services were
equal ly avail able to defense attorneys and others. (R 1129).

Dr. Martin Tracey, a professor of Biological Sciences at the
University of Manm, was accepted as an “expert in DNA anal ysis and
popul ation genetics.” (R 1133, 1139-40). He testified that
“Ip]olymerase chain reaction or the technique . . . described as
DNA anpl i fication has been around since the early 80s,” although it
“cane into forensic use in the late 80s . . ..” (R 1142). STR
testing has been around “since the early 90s.” (R 1144). *“The
| ogical and scientific principles in short tandemrepeat and RFLP
anal ysis are essentially identical.”? (R 1144).

Dr. Tracey reviewed the *“procedures, quality assurance,
quality control” which Bode Tech uses in STR testing of DNA 2° (R
1144-45). He found no errors “in either the database or procedures
or quality controls . . ..” (R 1145). The “procedures and the
quality control . . . for both the database and the actual testing”
are generally accepted within the scientific community. (R 1145).
He descri bed the databases in detail. (R 1146-49). Having revi ewed

a lot of “laboratories, both public and private,” he concl uded:

2" Neither did he question Dr. Pollack and Dr. Tracey. (R 1064,
1151, 1158).

28 “IT] he idea of DNA anplification has been around since the
early 60s” and is “really a very sinple procedure.” (R 1142-43).

2 He made four trips to the laboratory. (R 1144-45).
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The BODE Lab, particularly in the area that they’ ve
specialized in, inthe STRs, is certainly one of the best
designed in the world in terns of preventing
contam nation and things of that nature.

(R 1152, 1153).

Dr. Tracey cal cul ated the odds of sonmeone other than Overton
mat ching the crine scene DNA sanple and concluded it was one in
four trillion, and higher in the African Anerican database. (R
1150). He said that if the 17 genetic DNA markers (5 RFLP and 12
STR) were consi dered together, “we don’t have enough people on the
pl anet earth at . . . 5.6 billion. . . to give what | would cal
a good statistical analysis for 17 DNA tests.” (R 1150-51). What
that neans is “the DNA on the evidentiary stains originated from
M. Overton.” (R 1151).

INn Ramirez v. State, 651 So. 2d 1164, 1168 (Fla. 1995), this
Court said that the State nmust establish “by a preponderance of the
evi dence” that “the underlying scientific principle and the testing
procedures wused” are generally accepted in the scientific
community. Both the techniques and nethods used to determne if
two DNA sanples match and the “statistics or popul ati on genetics
used to cal cul ate popul ation frequency” nust be commonly accepted
inthe scientific community. Brim v. State, 695 So. 2d 268, 271-72
(Fla. 1997). In Brim, the case was renmanded for an evidentiary
heari ng because the record did not show the details of the
cal cul ati on nethods. I1d. at 274. That is not the case here.

The evidence from Doctors Pollack, Bever, and Tracey

establish, by nore than the required preponderance of the evidence,
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that both the STR DNA testing procedure and the statistics used to
cal cul at e popul ati on frequency in Overton’s case are scientifically
accepted. In fact, STR DNA is wi dely used both inside and outside
the United States, and nost private |aboratories, as well as the
United Kingdom are only doing STR typing. (R 1155-57). The | aw
enforcenent | aboratories are now novi ng towards doi ng only STR DNA
testing, although sonme “are continuing to do both types of
anal ysis” [ STR and RFLP]. (R 1157). This testinony is supported by
the NRC Il report which states that STR testing is “comng into
wi de use,” and “STR | oci appear to be particularly appropriate for
forensic use.” (NRC Il at 35, 71). | ndeed, it has been used as
early as 1991 to identify the remains of soldiers killed in war.
Commonwealth v. Rosier, 685 N E.2d 739 (Mass. 1997). See State v.
Russell, 882 P.2d 747, 765 (Wash. 1994)[PCR analysis used to
identify those killed in the Persian Gulf].

Mor eover, the conposition of the databases used as well as the
actual calculation nethod for the statistics was detailed and
established to be generally accepted in the scientific community.
Thus, the STR DNAtest results in Overton’s case nmet the Frye test.

Adm ssion of STR DNA testing in murder cases has been upheld
by at least two appellate courts nationw de. In Allen v.
California, 85 Cal. Rptr. 2d 655 (Cal. Ct. App. 1999), the Court
rejected the claimthat since the “only evidence regardi ng general
scientific acceptance consisted of the testinony froma Cell mark

enpl oyee,” the threshol d had not been reached. The enpl oyee was “a
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m crobi ol ogi st and deputy director of Cellnmark Labs.” 85 Cal.
Rptr. 2d at 657. The Court found the enployee’s testinony to be
“conpet ent evi dence of general acceptance” and uphel d t he adm ssi on
of the STR DNA testing. Id. at 658, 660.

In State v. Jackson, 582 N.W2d 317, 325 (Neb. 1998), the
director of a university |aboratory testified that PCR STR testing
is generally accepted in the scientific conmunity and that it had
“been around several years now . . ..~ This director also
testified that the product rule, (used in the instant case), is a
scientifically accepted and valid nethod of statistical analysis.
Id. The Court upheld the Ilower court’s finding of general
acceptance in the scientific community based on this testinony. I1d.

Dr. Bever testified that the STRtesting is generally accepted
in the scientific conmunity. That opinion was supported by both
Dr. Pollack and Dr. Tracey. All three also testified to the
general acceptance of the databases used. Thus, the trial court
did not err in admtting the STR DNA test results.

Assum ng arguendo that the STR DNA evidence did not neet the
Frye test, any error in its adm ssion was harnl ess. Dr. Powel |
testified that he performed RFLP DNA analysis in this case. (R
1054). He followed all of FDLE s procedures which are nodel ed
after “the FBI protocol” and were judicial declared scientifically
accepted in Hayes. (R 1055). Wen he extracted the DNA profile
fromthe evidence, he had no sanple from Overton, although he had
sanples fromothers. (R 1062). Thus, there was no chance of “cross

contam nation,” or contam nation and/or fal se results of any kind.
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Dr. Poll ock concl uded that Overton’s DNA matched that fromthe
Macl vor crinme sanples. (R 1062). Since senen was the source of the
DNA, the probability of anyone el se matching the DNA fromthe crine
scene was one in six billion males. (R 1063-64). Dr. Tracey al so
calcul ated the statistics, but used a “pocket calculator,” and got
the sanme answer Dr. Pollock did. (R 1149). “[T]he odds of
selecting, in addition to Thomas Overton, another . . . who natches
the DNA pattern on the two stains is | ess than one person out of
six billion.” (R 1149). Thus, any error was harm ess as the RFLP
test conclusively established the sane fact as the STRtest, i.e.,
one person on the face of the earth donated the DNA |left at the
crime scene - Thomas Overton

POINT III
THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN
DENYING THE CONTINUANCE BASED ON AN ALLEGED
DISCOVERY VIOLATION REGARDING STR DNA EVIDENCE.

In the heading to this point of his brief, Overton conplains
that the trial court abused its discretion in denying a continuance
of the trial based on an alleged denial of access to the protocol
manual , proficiency tests, and validation studies of the Bode
Technol ogy Group. (IB 73). However, his argunent on that point is
sinply a reassertion of the argunments made in his point Il1. (IB
73-76). No where in the body of the argunent does he even nention
a conti nuance, nuch |l ess identify when or where such was request ed,
or dealt with, in the |ower court, or give the bases for denial of
same. The State submts that such barebones pleading is wholly

insufficient on which to base a claimfor relief and procedurally
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bars consideration of the issue on appeal.

Assum ng arguendo that the claimis not barred, it is wthout
merit. Whether to grant, or deny, a request for a continuance is
addressed to the sound discretion of the trial judge. Fla. R Crim
P. 3.190(g) (2). See Gorby v. State, 630 So. 2d 544, 546 (Fla.
1993), cert. denied. 513 U S. 828 (1994). Good cause nust be
shown, and where the notion is made after a trial date has been
set, the basis for good cause nust have arisen after the case was
set for trial. Fla. R CGim P. 3.190(g)(3). Overton has failed
to show that the trial judge abused his discretion in denying the
notion for a continuance. Nei t her has he denonstrated any good
cause for the request, nor shown that he was prejudiced by the
deni al of sane.

On the norning jury selection began, January 11, 1999, the
def ense requested a continuance “to fully investigate and prepare
for that [DNA] evidence . . ..” (R 1237). The prosecutor pointed
out that at the Frye hearing on January 7, 1999, the representative
“from BODE Tech” invited the defense to “cone and |ook at the
vol um nous stuff at their facility.” (R 1237-38). The trial did
not begin until January 20, 1999. (R 2991). Moreover, Bode Tech
had “been listed for a long tinme. They were here to be tal ked to.
They could have, for the last two nonths, sent anybody to the
facility if these particular things that they re requesting were

really an issue.”® (R 1238).

3 The defense was “asking for a listing by case nunber and
case nane of all cases in which this [STR DNA] has been done and
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Def ense Counsel acknow edged receiving Bode s response on
Decenber 29th, but clained that “[i]t was virtually inpossible with
a trial date of today to go up there . . ..” (R 1238-39). The
prosecutor pointed out that the Bode Tech response “was al nost
identical” to that of FDLE, and although FDLE s response was given

to the defense “a year or so ago,” they had not “followed up on
that.” (R 1239). The court reissued the sane decision as earlier
made, i.e., the State needed to provide no other answers to
di scovery requests, and the timng did not necessitate a
continuance. (R 1240). The notion was denied. (R 1240).

At the Frye hearing, the judge noted that he had given the
defense “multiple continuances” and had “indulged you to the

maxi mum extent;” the case had been “continued . . . 15 nonths”
beyond the original trial date. (R 1029). Sone six nonths earlier,
he judge told the defense that was their |ast continuance, and to
“[d]o whatever it takes to be ready.” (R 1029-30). He ruled: “[T]he

time has cone to deal with the issues;” the defense had “nmade your
choi ces” and “had anpl e opportunity.” (R 1030).

The defense received “the initial discovery” on Cctober 14th,
and the specific witnesses nanes were al so provided in Cctober. (R
1021, 1165). The defense filed its request for supplenental
di scovery from Bode Tech on Novenber 2nd, requested a Frye hearing

on Decenber 21st, and received the supplenental response on

Decenber 29th. (R 665-66, 895, 1021). The Frye hearing occurred on

this would take . . . years [to] accunulate.” (R 1238).

68



January 7th, and the jury selection began on January 11th. Not
once did the defense attenpt to schedule depositions or nmake
arrangenents to travel to Bode Tech and examine the information it
now cl ai nrs was so desperately needed.
Moreover, the trial court was “entirely convinced that the
di scovery request . . . is overreaching.” (R 1168). It is clear
fromthe transcripts that the judge was fed up with the defense’s
continual requests for continuances, and had gi ven them anpl e and
nore than fair warning that the grant of continuances had cone to
an end and Overton would proceed to trial. Overton has utterly
failed to carry his burden to establish that the trial judge abused
his discretion in ruling that he had denonstrated no good cause for
a further continuance of the already 15 nonth continued trial date.
He is entitled to no relief.
POINT IV

THE TRIAL COURT DID NOT ERR IN DENYING THE
APPOINTMENT OF AN ADDITIONAL DEFENSE CHEMIST.

Overton conplains that he should have been given a second
chem st to assist him in developing his defense that a |aw
enforcenment officer planted his DNA from a condom containing his
senmen obtained fromhis AIDS-infected girlfriend, Ms. Swaybe. (IB
77). He clains that this additional expert was necessary “to show
that the senen on the bed sheets originated froma condom” (IB
78). However, the evidence at trial showed that even if the senen
canme froma condom Overton was not excluded as the perpetrator.

Whet her his senmen spilled froma condomwas not a crucial el enent
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of the defense; the crucial elenments were whether Ms. Swaybe gave
Overton’s senmen to Detective Visco who then planted it on the
Macl vors’ sheet. Overton failed to present even a scintilla of
evi dence to establish either of those el enents.

The evidence at trial showed that M. Swaybe never gave
Det ective Visco any of Overton’s senen. (R 4365). Ms. Swaybe died
of AIDS on April 3, 1994. (R 4419). A “mnuscule” anmount of
Nonoxynol -9 was found on the three sanples from*“the bottomsheet.”
(R 4462, 4440-41, 4467).

Def ense Expert, Dr. Wight, testified that condons break,
especially when being used in a forcible sexual assault, and the
evi dence showed that Susan was struggling while being raped. (R
4526, 4527, 4543). He also opined that semnal fluid could have
been spilled froma condomworn by the perpetrator when he renoved
it. (R 4543). Mor eover, the perpetrator could have taken the
condom with him when he |eft the scene - no spermcidal condons
were found there. (R 4543). |Indeed, Overton bragged to M. Zientek
that he does “various things . . . after he killed thenf such as
“confuses the crinme scene.” (R 4173).

Overton regarded hinself as a smart crimnal who well planned
this rape/ murder and cane prepared. In accord with his plan, he
confused the crine scene. Certainly, Overton, who may have been
used to using condonms when he had sex with his AIDS-infected
girlfriend, my have used one when he sexual |y assaul ted a wonan he
hardly knew and who m ght have also had sone |oathsone disease

Moreover, this “smart” crimnal likely hoped this would elimnate
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any DNA evidence that m ght be used to identify him It is clear
fromhis statenents to others that he was nobst concerned that he
not | eave anyone, or anything, that could identify him?3

Despite his careful planning, however, his DNA was | eft at the
scene when the condom broke during the struggle with Susan and/ or
its contents spilled out when he renoved it. Wether he was aware
of the semen | eakage at the tine is not apparent, but he took the
condom he used when he assaulted Susan with him This theory was
argued to the factfinder. (R 4722). Overton acknow edges that there
are “sexual assault cases” in which “the police suspect that a
condomwas used by the perpetrator.” (1B 81 n.45). Moreover, that
semen was sneared on the bed sheet and trace anmounts on Susan’s
body does not make “it apparent that a condom was not used” as
argued by Overton; it merely shows that Overton’s careful plan to
avoi d detection by using a condom backfired on hi mwhen the device
broke during the struggle with his victimor when he renoved it.

Thus, whet her the sperm cidal formof Nonoxynol -9 was present,
i ndi cating that a condom was used by the perpetrator, matters not
to the issue of Overton’s guilt, or his defense. He utterly failed
to prove that Detective Visco obtained a condom nuch | ess one with
Overton’s senen in it, or that he planted any evidence against
Overton. In fact, the evidence was that Detective Visco never

entered the Maclvors’ honme. (R 4365). The evidence containing the

31 OQverton entered the hone “in his Ninja suit,” consisting of
“a mask” and “botties, gloves.” (R 4155, 4156). Susan told Overton
t hat she knew who he was, and Overton expl ai ned that he strangl ed
her because “[h]e doesn’t | eave any w tnesses.” (R 4159).
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senmen (which was luma-1ighted at the scene) was taken directly from
that residence into the custody of the serol ogi st who confirned t he
presunptive indication of semen. Thus, the evidence conclusively
established that Detective Visco never had the opportunity to pl ant
any sermen had he had any.

This all eged defense was no nore than the wholly unsupported
assertion of counsel. The crux of the defense was not that
sperm ci dal Nonoxynol -9 was present, but was that Detective Visco
obt ai ned Overton’s senmen froman i nnocent source and planted it on
the evidence at the crinme scene. There were no facts to support
this claim Since it mattered not whether the Nonoxynol-9 on the
sheet was spermcidal or detergent based, there clearly was no
error in denying the defense a second expert chemst for the
pur pose of determ ning sane. Mreover, Overton has not shown that
such a determ nation could be made. M. diver, the representative
of the only United States manufacturer of Nonoxynol-9 testified
that if semen from a Nonoxynol -9 coated condom was dropped on a
sheet | aundered i n a det ergent contai ni ng Nonoxynol -9, there was no
test he knew of that coul d distingui sh whet her the Nonoxynol -9 cane
fromthe detergent or the condom (R 4604). Overton has utterly
failed to establish a reasonable probability that a second expert
chem st woul d have aided this defense, and it was not an abuse of
di scretion to deny the request for sane.

Moreover, Overton’s claim that he had “only one nonth |eft
before trial” when “confronted with new state expert evidence” is

false. (B 78). The State first listed M. Aiver as a witness on
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Novenber 12, 1998, shortly after the discovery that “nonoxynol was
there.” (R573, 4573). The defense took M. O iver’s deposition on
Decenber 1st. (1B 78). M. diver testified at trial on January
29th. (R 4476, 4585). Thus, Overton had at | east two nonths notice
of this witness and seven weeks notice after taking his deposition.
He was not an “eleventh hour” wtness as Overton wongly
characterizes him and Overton clearly has not shown that the tri al
court abused his discretion in ruling that “due process has
certainly nore than been satisfied here . . .."% (R 4573).
Overton can show no prejudice in being deni ed a second chem st
because the first one, Dr. Trager, established that Nonoxynol -9 was
present. That was all that was needed to permt the defense to
argue its theory that the senen cane from a condom Had a
subsequent test been done and it been determned that the
Nonoxynol - 9 was sperm ci dal, same woul d have supported the State’s
theory that Overton wore a condomthat broke and spilled senen or
that he spilled his semen out of it when renoving it at |east as
well as it would have supported the wholly unsubstantiated claim
that the senmen was obtained fromOverton’s girlfriend and pl anted
by a |aw enforcenent officer. O course, other trial evidence
woul d have utterly discredited the defense theory (i.e., the
detective did not even enter the crinme scene, etc.) and woul d have

supported the State’'s alternative theory (i.e., Overton s great

32 The trial court granted a notion in limne to prevent M.
Aiver fromidentifying any brand nane detergents nonoxynol -9 since
he did not provide that information at the deposition. (R 4584).
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concern with preventing his identification).

“Atrial court’s refusal to provide funds for the appoi nt nent
of experts for an indigent defendant will not be disturbed unless
t here has been an abuse of discretion.” San Martin, 705 So. 2d at
1347. The two-part test for evaluating the discretionary act is:
“(1) whether the defendant nade a particul ari zed show ng of need;
and (2) whet her the defendant was prejudiced by the court’s deni al
of the notion requesting the expert assistance.” 1Id. Overton has
failed to neet the burden to show either a particularized need or
prejudice, and therefore, he has not established an abuse of
judicial discretion. I1d.

Finally, just prior to the presentation of the testinony of
the rebuttal expert, M. diver, defense counsel said that he
want ed a second expert because “there may be a better test” than
t hat done by Defense Expert Trager. (R 4570). However, M. diver
testified that “[i]f semen mixed with . . . Nonoxynol -9, is dropped
on a sheet containing residue of the detergent that contains
Nonoxynol -9,” there is no test he knows of that “coul d distinguish
bet ween the two.” (R 4604). Thus, based on the evi dence before the
trial court, Overton could not possibly establish his need for a
second expert to do an additional test to distinguish between
sperm ci dal and commerci al Nonoxynol-9. Since this was the basis
for the claimbelow Overton was, and is, entitled to no relief.

POINT V

THE TRIAL COURT DID NOT ERR IN DENYING THE DEFENSE
MISTRIAL MOTION MADE WHEN THE PROSECUTOR REFERENCED
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THE DEFENSE REQUEST FOR A SINGLE NONOXYNOL TEST.

Overton conplains that the trial court should have granted his
notion for a mstrial nade when the prosecutor argued that the
defense had sought a single nonoxynol test of the Maclvors’ bed
sheet. (IB 82). He clains that this, together with the State's
request for further testing, suggested “to the jury that the
def ense was conceal ing harnful evidence.” (IB 82, 83). Citing Sun
Charm Ranch, Inv. v. Orlando, 407 So. 2d 938, 941 (Fla. 5th DCA
1981), which does not appear to be relevant to the instant issue,
he apparently clains that the prosecutor’s argunment was i nproper
because it tipped “the scales of justice too heavily.” (IB 83).

A judge’s ruling on a mstrial notion is reviewed under the
abuse of discretion standard. See Cole v. State, 701 So. 2d 845,
853 (Fla. 1997), cert. denied, 523 U.S. 1051 (1998). Such a notion
“should be granted only when it is necessary to ensure that the
defendant receives a fair trial.” 701 So. 2d at 853. Only a
comment “so prejudicial as to require reversal” justifies a
mstrial. Id.

There is no abuse of discretion in denying a mstrial notion
made on a prosecutor’s argunent which is a fair comment on the
evi dence. Monlyn v. State, 705 So. 2d 1, 4 (Fla. 1997), cert.
denied, 524 U. S. 957 (1998). See Hamilton v. State, 703 So. 2d
1038, 1043-44 (Fla. 1997), cert. denied, 524 U.S. 956 (1998). In
Monlyn, the defense argued that the prosecutorial coment during
argunment “was nerely inflammatory and not a proper comment on the

evi dence.” 705 So. 2d at 4. The prosecutor said that Mnlyn would
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have done the victim“a big favor if he had shot him It would
certainly have been a |ess painful death.” 1d. The trial judge
said: “I think it’s a fair coment on the evidence . . .." Id.
This Court found “no abuse of discretion in denying the notion
Monl yn introduced evidence that there were shotguns avail able, so
it was not inproper for the state to conment on Mnlyn’s choi ce of
method in committing the nurder.” Id.

The defense asked whether the tests done on the sanples
supported a theory that the Nonoxynol-9 was deposited onto the
sheet by detergent. (R 4468-69). The witness said that if one
assunmed that it could remain on the sheet after washing, he
expected that the distribution of Nonoxynol-9 would be “fairly
uni fornm’ over the fabric. (R4468). He said that the subsequent
testing of the two sanples subnmtted by the State “don’t support or

don’t not support” uniformty. (R 4469). Dr. Trager added:
“I'1]f anybody asked ne the question that you just asked nme now, it

would lead ne to probably recommend nore testing over a
| arger sanpling. (R 4469). That questioning was followed with the
guery whet her the Defense had only asked himto test one spot on
the sheet. (R 4470). Dr. Trager said yes.3* (R 4470).

Def ense Counsel noved for a mstrial. (R 4806). The prosecutor
poi nted out that he was nmerely conmenting upon the evidence which

had been introduced at trial; Defense Counsel charged that it was

33 Def ense Counsel asked: “What was ny reacti on when you told
me” that the State had asked for subsequent testing. (R 4471). Dr.
Trager answered that he had tried to stop him (R 4472).
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“a mscharacterization of the evidence.” (R 4806). The trial judge
di sagreed with t he defense, overrul ed the objection, and deni ed t he
notion for a mstrial. (R 4806-07).

I n goi ng over various evidence tal ked about by the Defense in
its closing argunent, the prosecutor said: “W talked about the
condons and that nore testing and nore testing i s needed. The State
didn’t do enough testing. Who asked for only one test? The State
did nore testing --." (R 4804-05). The defense objected and
conpl ai ned “we asked for nore testing,” and said the State had been
cautioned not to go into this. (R 4805). The Court disagreed
poi nting out that the “one test” nentioned was that done by the
Def ense Expert Trager and rem nded Def ense Counsel that he was the
one who “corrected a witness to say that they did one test.” (R
4805). The judge felt that it was clear that the prosecutor was
“not tal king about nore testing,” and the prosecutor affirnmed that.
(R 4805). The judge added that it was the defense that “raised the
argunent” that the evidence “was sent up there to Trager’s place
and one test was done . . ..” (R 4806).

The defense introduced evidence through Dr. Trager which
i ndicated that testing of alarger sanpling m ght have been hel pf ul
to determine whether there was a wuniform distribution of
Nonoxynol -9 on the sheet.3 (R 4468-69). The defense nade it clear

that the State had sent only two additional sanples, inplying that

34 However, both Dr. Trager and M. diver admtted that due
to folding of the fabric in the washing nachine, the deposits of
det er gent - based Nonoxynol -9 woul d not be conpletely uniform over
the entire sheet. (R 4542, 4606).

77



it could, and should, have sent nore if it wanted the jury to
believe that the Nonoxynol-9 found on the sheet was
detergent-based. Thus, the State was well wthin perm ssible
argunment to point out that the defense had ordered only one test on
t he bed sheet, while the State had ordered an additional two. As
M. Oiver testified, the neasurenents of Nonoxynol -9 found on the
three sanples tested by Dr. Trager were sufficiently uniformto be
consistent with having been deposited by detergent. (R 4606).
Thus, this argunent was in response to the matters raised in the
defense closing argunment and properly commented upon trial
evi dence. Overton has established no inproper tipping of the
scal es of justice, much | ess an abuse of discretion in the deni al
of the mstrial notion. He is entitled to no relief.
POINT VI

THE TRIAL COURT DID NOT REVERSIBLY ERR IN PERMITTING

THE TESTIMONY OF A STATE WITNESS’S PRIOR CONSISTENT

STATEMENT TO A PRISON CHAPLAIN.

Overton clainms that he “heavily inpeached” the testinony of
Janmes Zientek “with evidence of notive to fabricate, past lies, and
numer ous prior convictions.” (1B 84). He charges that “to overcone
the obvious problens with this witness’s credibility,” the State
called “the jailhouse chaplain, Judy Remey, to testify that
Zi ent ek appeared upset, cried, and was ‘devastated’ as he spoke to
her about Overton’s” confession. (IB 84).

Upon the conclusion of M. Zientek's testinony, the State
announced its intention to call Ms. Renmley. Overton objected “on

the basis of vouching” and added relevance. (R 4247). The
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prosecut or contended that Ms. Reml ey’ s observations of M. Zientek
as he related Overton’s confession were rel evant and appropriate
because “[i]t got raised on cross-exam nation” of M. Zientek that
his “enotional response to this case is basically being faked .

.7 (R 4248). The court clarified that the State offered the

t esti nony to rebut sonme contention about fabrication or
notivation,” and that the witness woul d not opine that M. Zientek
was “believable or sincere or honest.” (R 4249). The trial judge
overrul ed the objection, finding “relevance in terns of notivation
and . . . enotional response . . ..” (R 4250).

It is clear from the record that at sone point in M.
Zientek’s testinmony, he becane enotional. On cross-exam nation
Def ense Counsel accused: “And in fact, you, before when you were
| ooki ng di sturbed and sheddi ng tears, that was an act, wasn't it?”
(R 4194-95). Moreover, he attacked M. Zientek’ s testinony that he
vomted when he |ooked at the pictures given him by Overton,
charging that instead he “thanked” Overton for showing him “his
materials, the pictures and the reports.” (R 4150, 4151, 4195).
M. Zientek al so said he “was upset enough where | called the FBI”
and “was pretty freaked out about the whole thing. . . . It was
bothering ne. | wanted to get a hold of the chaplain . . ..” (R
4170). Defense Counsel accused himof wanting to get in good with
t he chapl ai n because her husband “runs the jail.” (R 4205).

The i ssues of feigned distress, deneanor, and i nproper notive
to disclose were brought out by the defense questioning. Under

t hese circunstances, the State was properly permtted to put on M.
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Remley’'s limted testinony of her observations of M. Zientek’s
deneanor as he disclosed Overton’s conversati on.

Contrary to Overton’s appellate claim this testinony was not
“i nadm ssi bl e hearsay.” (IB 84). “’Hearsay’ is a statenent ”
Sec. 90.801(1)(c), Fla. Stat. (1999). M. Renley’'s testinony did
not relate any statenents, but reported only her observations when
M. Zientek was speaking with her. That was not hearsay.

Mor eover, even assuming that the deneanor testinony was
hearsay, it was adm ssible to rebut a charge of recent fabrication.
“[P]rior consistent statenents are consi dered non-hearsay if
the person who nade the prior consistent statenent testifies at
trial and is subject to cross-exam nation concerning that
statenent; and the statenment is offered to ‘rebut an express or
inmplied charge . . . of inproper influence, nobtive, or recent
fabrication.” Chandler v. State, 702 So. 2d 186, 197-98 (Fla
1997), cert. denied, 523 U. S. 1083 (1998). 1In the instant case,
the alleged recent fabrication occurred at trial when M. Z entek
“put on” tears when testifying before the jury allegedly in an
attenpt to be nore convincing. That he also denonstrated this
denmeanor nonths earlier when he related the sane subject matter to
Chaplain Rem ey directly rebutted t he charge of recent fabrication.
Thus, even if construed as a statenent, Ms. Remey's limted
testinmony regarding that prior statenent was relevant and
adm ssi bl e under the hearsay exception. Chandler. Fnally, the

hearsay/recent fabrication issue is not preserved for appellate

review. The objection in the trial court was inproper vouchi ng and
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rel evancy. (R 4247). A specific objection in the trial court is
necessary to preserve a hearsay issue for appellate review See
Hamilton v. State, 678 So. 2d 1228, 1230-31 (Fla. 1996)[where
“defense did not object to this particular statenment on hearsay
grounds, that issue now is procedurally barred.”].

Overton is entitled to no relief.

POINT VII
THE TRIAL COURT DID NOT REVERSIBLY ERR IN
PRECLUDING EVIDENCE OF OVERTON’S FILING OF AN
INTERNAL AFFAIRS COMPLAINT AGAINST DETECTIVE VISCO.

Overton conplains that he was precluded from introducing
evidence that he “filed an internal affairs conplaint against
O ficer Charles Visco, asserting that he illegally took possession
of Overton’s car.” (IB 86). He admts that Detective “Visco was
ultimately cleared of the charges.” (1B 86). He clains that “[t]he
pur pose of the proposed testinony was to show Visco' s bias and
notive to plant evidence to incrimnate M. Overton.” (1B 86).

This issue is not preserved for appellate review Overton
raised the issue in the trial court as a Mdtion in Limne. (R
4296). He wanted to establish that he filed an internal affairs
conpl aint agai nst Detective Visco for stealing his car. (R 4300).
Al though he was willing to tell the jury that the conplaint was
“unfounded or that he was cleared of that,” he did not want the
detective to be permtted to explain the circunstances out of which
the incident arose. (R 4300-04). Specifically, he did not want
Detective Visco to explain that he continued to detain Overton’s

vehi cl e because of suspicious itens found therein which were
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bel i eved rel evant to the nurder of Rachael Surette.

“A trial court has wide discretion in areas concerning the
adm ssion of evidence, and, unless an abuse of discretion can be
shown, its rulings will not be disturbed.” San Martin, 717 So. 2d
at 470-71. “Even when a prior notion in |limne has been denied, the
failure to object at the time collateral evidence is introduced
wai ves the issue for appellate review.” Correll v. State, 523 So.
2d 562, 566 (Fla. 1988), cert. denied, 488 U.S. 871 (1988)

In San Martin, the defendant made a notion in limne to
exclude statenments nade by the victim police officer before he
died. 717 So. 2d at 470. The trial court denied the notion,
finding the evidence relevant to i ssues of the victims identity as
a |l aw enforcenent officer. 1d. Wen the witnesses testified to the
statenents at trial, the defense objected to one, but failed to
object to the other. 1d. This Court held that the issue was
procedural |y barred on appeal because of the failure to object when
the second witness testified. Id.

Overton’s notion in limne to prevent Detective Visco from
expl ai ni ng why he continued to hold Overton’s vehicle was nmade wel |
before the detective’'s trial testinony. Three other wtnesses
testified after the notion was made and before Detective Visco
testified. At no point imediately before, during, or after the
detective’'s testinony did Overton renew his notion or make any
objection on this ground, although other objections were nade
Thus, the State submits that the issue is procedurally barred for

want of a timely objection. San Martin.
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Assumi ng arguendo that the issue is properly before this
Court, it is wthout nerit. The record well supports the
di scretionary decision of the trial judge, and certainly Overton
has not shown an abuse of judicial discretion.

Overton maintained that his “car was initially towed because
of atraffic violation.” (R 4304). It was inpounded, and Detective
Vi sco, who was the |lead investigator in the Rachael Surette nurder
case, obtained a search warrant for it. (R 4202-03). The search
revealed items which the detective believed were linked to the
Surette homcide, as well as to the crinme of possession of burglary
tools. (R 4302-03). The detective continued to hold Overton’s
vehi cl e because of the Surette nurder investigation.

To permt the Defense to introduce that Overton filed an
internal affairs conpl ai nt agai nst Detective Visco for stealing hi s
aut onobil e, (R 4300), but not permt the detective to explain why
he continued to detain the vehicle woul d have been nbst unjust. An
adm ssion that the theft claim was “unfounded” would not have
remedied the situation because absent an explanation for the
continued detention of Overton’'s vehicle the fact that the
detective had detai ned Overton’s car for sone unspecified period of
time for some unspecified reason after it had been i npounded for a
mere traffic violation would create an appearance of bias that had
no basis in fact. The detective detained the car beyond t he nor nal
time for atraffic violation because it contai ned suspicious itens

relevant to a nurder investigation. Thus, he had a legitinmate,
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nonbi ased reason for detai ning the vehicle. Merely explainingthat
the internal affairs conplaint filed for theft was “unfounded,”
would not have dispelled the inplication that the detective
detained the vehicle due to a bias against, or inproper notive
toward, Overton. Only explaining the legitimate reason for
detaining the vehicle could dispel that false inplication.
Certainly, a reasonable trial judge could have so concl uded.
Overton has not carried his burden to show an abuse of discretion.

Moreover, in the | ower court, Overton did not ask the court to
precl ude Detective Visco fromdisclosing that the very burglary kit
M. Zientek said Overton described to him when confessing to the
Macl vors’ murders was found in the vehicle. (R 4303-05). Thus, had
the court granted the notion to keep out the nmention of the Surette
murder investigation, the evidence corroborating M. Zientek's
testi mony woul d have been di scl osed when the defense inquired into
the subject of the theft conplaint. This would have severely
undercut the defense’s argunent that M. Zientek’s testinony cane
directly fromthe information reported about the Maclvor crines in
t he newspapers. It is unlikely that this burglary kit was descri bed
in the newspapers since it was not discovered in connection with
t he Macl vor nurders. This corroboration woul d have underscored the
fact that M. Zientek got his information directly fromthe nouth
of Overton as he testified at trial. Thus, admi ssion of this
evi dence woul d have been nost harnful to Overton’ s case.

The trial judge s denial of the notion in |imne regarding
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mention of the Surette investigation resulted in the defense
el ecting not toinquireintothe internal affairs conplaint. This,
in turn, kept out the evidence about the burglary kit. Thus, any
error in denying the notion was harm ess, and therefore, Overton
isentitledtonorelief. See Nelson v. State, 704 So. 2d 752, 754
n.1 (Fla. 5th DCA 1998).

The trial judge did not preclude the exam nation of Detective
Visco regarding the filing of the internal affairs conplaint
Rat her, he ruled that he would not stop the defense from raising
it, but also would not stop the State “from asking the officer

Wiy did you do what you did?” (R 4304). The district court of
appeal cases cited by Overton are not rel evant because they concern
restriction of cross-exam nation. (See |IB 88).

The issue below was not whether evidence of the interna
affairs conplaint, or that Detective Visco had detained Overton’s
vehicle, indicated bias against Overton by Detective Visco.
Rat her, it was whet her the defense could raise the specter of such
bi as and not permt the detective to put it in context and explain
the circunstances surrounding it. No right to show bias or notive
was abridged below. Overton is entitled to no relief.

POINT VIII

ALL FIVE AGGRAVATORS FOUND BY THE TRIAL COURT WERE
ESTABLISHED BY THE EVIDENCE, AND THE TRIAL JUDGE
WOULD HAVE IMPOSED A DEATH SENTENCE EVEN IN THE
ABSENCE OF THE THREE AGGRAVATORS CONTESTED HEREIN.

A. HAC (MR. MACIVOR): Overton conplains that the evidence did

not support the finding of the HAC aggravator as to Mchael. (1B
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89). He says that the evidence of sufficient suffering is too
specul ative and was based on the determnation that he “was
‘strangled to death in his own hone after his pregnant w fe had
been sexual ly battered and nmurdered.’” (1B 90). He conplains that
“[t]here was no evidence presented that M. Maclvor had any
knowl edge of what happened to his wfe. Further, strangul ation
does not establish HAC where the evidence fails to show that the
victimwas conscious at the tine.” (1B 90). Neither is correct.

“In reviewing a trial court’s determ nation of heinous,
atrocious, or cruel, this Court exam nes the record to ensure that
the finding is supported by substantial conpetent evidence.
Mansfield v. State, 25 Fla. L. Weekly S245, S247 (Fla. 2000). The
evidence in this case well neets that standard. Regarding his
finding of HAC as to M. Maclvor, the trial judge wote:

[T]he evidence shows that he, too, was ultimtely

strangled to death. However, before he was nurdered, he

was first hit in the head with a blunt object and then

| ater kicked in the area of his mdsection. |n addition,

bef ore strangling M chael Mclvor, the Defendant w apped

M. Mclvor’s head and eyes with tape, leaving only a

smal| area uncovered for himto breathe. According to

the testinony of M. Zientek, the Defendant told hi mthat

he taped M. Maclvor’s head so that the victinis eyes

woul d not bul ge or pop out of his head whil e he was bei ng

st rangl ed.

The Court finds that the nurder of M chael Maclvor was

hei nous, atroci ous and cruel beyond a reasonabl e doubt in

that he was strangled to death in his own hone after his

pregnant wi fe had been sexually battered and nurdered.
(R 1193).

Overton told Green and Zientek separately that when he was

burgl arizing the honme of “[t]he guy . . . [with] his own airplane
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and a private airway” in the “down in the Keys,” the “lady,” cane
scream ng out of the bedroom and junped on his back while he was
attacking the male. (R 3703-04, 3783, 4156). Overton chased her
into the bedroom but “was concerned about the nmal e just being just
tenporarily knocked out.” (R 4157). He went back and taped his
face so that only his nouth was uncovered to permit himto breathe.
(R 1193, 4157). He returned to the female, raped and strangl ed
her, and then went to “the male [who] was . . . back to

consci ousness.” (R 4159, 4167). Overton “ran up to him and drop
kicked himwith a severe blowto the solar plexus . . . to disable
himand strangled the male . . ..” (R 4159, 4167).

Dr. Nelnms’ examination of Mchael’s body corroborated the
injuries as described by Overton to M. Zientek. (R 3617-22). The
doctor said that the head injury m ght have caused sonme period of
unconsci ousness “mnutes up to hours,” but also may have nerely
dazed the man into “a sem conscious state” for a brief tine. (R
3625-26, 3637). Overton nade it clear that the man was consci ous
when he returned fromraping and nmurdering Susan and at the tinme he
savagely kicked Mchael in the abdomen to disable him and then
strangled himto death with a ligature. There was no al cohol or
any type of nedication in Mchael’s body, and there was “nothing

that would dimnish his ability to be aware of or sense pain or
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what was goi ng on around him”3* (R 3635).

This evidence well neets the substantial conpetent evidence
standard and est abl i shes HAC under this Court’s casel aw. This Court
has long held: “[I]t is permssible to infer that strangul ation
when per petrat ed upon a conscious victim invol ves foreknow edge of
deat h, extrene anxiety and fear, and that this nmethod of killingis
one to which the factor of hei nousness is applicable.” Tompkins v.
State, 502 So. 2d 415, 421 (Fla. 1986). Substantial conpetent
evidence in this case established that M chael was consci ous while
he was being strangled to death by a ligature. Thus, the tria
court’s finding of this factor should be upheld. See Hildwin v.
State, 727 So. 2d 193, 195 (Fla. 1998), cert. denied, 120 S.Ct. 139
(1999). [rejected clai mstrangul ati on not HAC where no evi dence of
a struggl e].

| ndeed, “[a]lthough . . . the HAC aggravator does not apply to
nost i nstantaneous deaths or to deaths that occur fairly quickly,
fear, enotional strain, and terror of the victimduring the events
leading up to the murder may nmake an otherw se quick death
especi ally heinous, atrocious, or cruel.” James v. State, 695 So.
2d 1229, 1235 (Fla. 1997), cert. denied, 522 U.S. 1000 (1997). 1In
James, the State conceded that the strangulation victim “died

qui ckly,” however, the defendant’s said that when he pi cked her “up

fromthe couch by her neck,” she opened her eyes and | ooked at him

% The evidence showed that Susan’s body could be seen from
where M chael lay, creating the reasonable inference that the man
was aware, of what was happening to his wife, via sight (when she
j unped on Overton’s back) and/or hearing.
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“as he squeezed her neck until her eyes and tongue bul ged out
.7 695 So. 2d at 1235. Overton taped Mchael’s face so he would
not have to see his eyes bulge out when he strangled his victim
Nonet hel ess, M chael knew what was happening. Hs wfe cane
scream ng out of the bedroomwhile Overton was first attacking him
Overton chased, caught, and bound her. He returned to M chael
bound hi mand taped his face. Then, he returned to Susan and raped
and nurdered her - all the while concerned because he knew M chae
had been, at best, very tenporarily knocked out. After killing
Susan, he returned to the living roomto find M chael conscious. He
savagel y ki cked himin the stomach, disabling him and then w apped
a ligature around his neck three tines and strangled himto deat h.
Thus, even if he was conscious during the strangulation for the
very minimumtine that Dr. Nelns indicated it could have been - 10
to 15 seconds with “a conpletely perfectly tight ligature” (R
3633)%¢ - he was clearly “conscious of both [his] attacker and [ hi s]
i npendi ng death in the nonments preceding [his] actual death.” Id.
Mor eover, the events leading up to his death, as set out above,
were thensel ves heinous, atrocious, or cruel. Clearly, the
evi dence wel| supports the trial judge' s finding of HAC
Mor eover, HAC has been found, and upheld, where the victins

were first incapacitated and then set on fire. Henry v. State, 613
So. 2d 429, 433-34 (Fla. 1992), cert. denied, 510 U.S. 1048 (1994).

Li kewi se, where the victim was first bludgeoned and then shot.

% 1t would take at least 5 minutes to cause death even with
a conpletely tight ligature. (R 3633).
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Wilson v. State, 493 So. 2d 1019, 1023 (Fla. 1986). Substanti al
conpetent evidence in this case supports that Mchael was first
i ncapaci tated and bl udgeoned before being strangled to death with
a ligature. The finding of the HAC is well supported by conpetent
substanti al evidence, as well as this Court’s case law. Overtonis
entitled to no relief.

B. INSTRUCTION RE SNITCH’S TESTIMONY: Overton conmpl ai ns that

regarding HAC as to Mr. Maclvor and CCP and avoiding arrest as to
both victinms, “it was fundanental error to not instruct the jury
that it should use great caution in relying on the snitch’s
testi nony” because these aggravators “were proven only through the
testinony of a jail house snitch.”3® (1B 91).

Overton clainms that “[t]he need for such an instruction can be
traced back nearly half a century.” (IB 94). |If that is true, he
clearly had notice of the issue, and an objection as well as a
proposed instructi on was necessary for appellate review.

Moreover, this issue is procedurally barred for lack of an

3 The State takes issue with the claimthat M. Zientek was
“the sole provider of the evidence that supported three of the
aggravators” and asserts that it was Overton who provided that
information through M. Zientek. Further, some of that evidence,
especi ally regardi ng the HAC aggravator as to M. Maclvor, was al so
provi ded through other w tnesses. See A above. Mor eover, in
regard to the avoid arrest aggravator, there was corroborating
evi dence that indicated that Overton and Ms. Mclvor knew each
other: Ms. Kerns had been with Susan when she stopped for gas at
t he Anbco Station where Overton worked and whi ch was only “a coupl e
of mnutes” fromthe Maclvor home. (R 3044). M. Holder, was al so
famliar with that Aroco Station which was “only a half a m|le down
t he roadway.” (R 3056). Agent Daniels confirned that Overton worked
at that Anpbco station in August of 1991 and also |earned that
Overton “worked at night primarily.” (R 4428, 4431).
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obj ection and subm ssion of a proposed instruction because Overton
has not carried his burden to showthat the failure to give such an
instruction is fundanmental error. It is not.

Fundamental error is error which goes to the foundation

of the case. Sanford v. Rubin, 237 So. 2d 134 (Fla

1970). Failure to give an instruction unnecessary to

prove an essential elenent of the crime charged is not

fundanmental error. : . Because the conpl ai ned- of
instruction went to Sochor’'s defense and not to an
essential elenent of the crime charged, an objection was
necessary to preserve this issue on appeal.
Sochor v. State, 619 So. 2d 285, 290 (Fla. 1993), cert. denied, 510
U S. 1025 (1993).

In Archer v. State, 673 So. 2d 17, 20 (Fla. 1996), cert.
denied, 117 S.C. 197 (1996), this Court reiterated the
wel | -established rule “that jury instructions are subject to the
cont enpor aneous objection rule, . . . and absent an objection at
trial, can be rai sed on appeal only if fundanental error occurred.”
Such error is present only if “"a verdict of guilty could not have
been obtained wthout the assistance of the alleged error.”” 673
So. 2d at 20 (quoting State v. Delva, 575 So. 2d 643, 644-45 (Fl a.
1991)). This Court concluded that the “failure to define
reasonabl e doubt to the jury in the sentencing phase of a capital
trial is not fundamental error.” 1d. at 20.

This Court al so concluded that Archer’s claimthat the trial
court should have instructed the jury on principals was not
preserved for appeal because no objection was nade at trial. Id.

20-21. Moreover, this Court said that the failure to give even a

general or mscellaneous jury instruction on principals did “not
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constitute fundanental error.” Id. at 21.

In Pope v. State, 679 So. 2d 710 (Fla. 1996), cert. denied,
117 S. C. 975 (1997), fundanental error in the failure to give a
limting instruction regarding the consideration of collateral
crinme evidence was all eged. Pope contended that the court should
have told the jury that “the battery was relevant solely to prove
notive.” 679 So. 2d at 714. This Court rejected the claimthat the
failure to give that “limting instruction” was fundanental error,
and found it procedurally barred for failure to request an
instruction. Id.

The State submits that the instruction that Overton cl ains the
trial court should have given despite his failure to request it, or
object to the instructions as given, is also a type of limting
instruction. He now conplains that the jury should have been told
to use “great caution in relying on the snitch’s testinony,” (IB
91), al though he has not even now presented a proposed i nstruction.
The instruction would Iimt the consideration of the evidence from
the informant by placing it in a special category requiring nuch
greater scrutiny. Thus, a request for the instruction at trial was
required to preserve the issue for appellate review

Overton appears to confine the fundanental error conponent of
his claim to the situation where “an informant’s testinony is
uncorroborated.” (1B 95). In that instance, he clains, “the need
for a special instruction is so great that the failure to give it
is plain error requiring reversal, even absent a request . . ..~

(IB95). Overton cannot neet the prerequisite of his own standard.
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In the instant case, M. Zientek’s testinony that Overton told
him that he killed the Mclvors and raped Ms. Maclvor was
corroborated by the fact that Overton’s DNA was found at the crine
scene. Two separate DNA tests were run on this evidence by two
separate organi zations and two different doctors, and both showed
t hat unquestionably, Overton was the donor of the DNA found at the
scene. Indeed, the RFLP DNA test showed that “one on the face of
the earth” could have matched the DNA on the Maclvors’ bed sheet,
and that one is Thomas Overton! The nedi cal exam ner’s description
of the nature and effect of the injuries inflicted upon the
Macl vors, including the baby, further corroborated the informer’s
description of the acts Overton took against the victins. Susan’s
friend corroborated the part of the informant’s testinony which
i ndicated that, and how, Susan and Overton were acquainted. M.
Hol der’s testinony, as well as that of sonme of the officers,
corroborated the informant’ s testi nony regardi ng the burglary tools
used, including the placenment of the | adder, as well as the weat her
conditions and time of the crinme. It |ikewi se corrborated the
informant’s testinony regarding the positioning of Mchael’ s body
and the confusing of the crinme scene. Susan’s sister’s testinony
regarding mssing photos of Susan corroborated the informant’s
testinmony that Overton clainmed to have taken things fromthe crine
scene which “nobody would realize were gone.” (R 4168). Cearly,
there was a great deal of evidence which corroborated the testinony

of the infornmer, and therefore, the error in not giving the
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instruction, if any, was not fundanental under the standard Overton
advanced in his brief.

More inportantly, it is not fundanental under the standards
this Court has articulated in its caselaw for nmany, many years.
Nei ther Overton’s citations to three out-of-state decisions,® nor
his references to jury instructions given by sone federal courts
provi de any basis to unsettle the law of this state. Overton is
entitled to no relief.

POINT IX

THE TRIAL COURT DID NOT ERR IN ITS CONSIDERATION OF
AVAILABLE MITIGATION.

Overton conplains that the trial court “failed to consider and
weigh the mtigating evidence found by defense counsel, in
violation of Farr v. State.” (1B 98). He concedes that “[t]he
trial court conplied with Koon.” (1B 98). However, he clains that

the court should have required counsel “to proffer the existing

% Dodd v. State, 993 P.2d 778, 783 (kla. Crim App. 2000) was
reversed because cross-examnation as to prior inconsistent
statenents of the innate made in recantation | etters was precl uded;
it did not concern any jury instruction of the nature Overton
urges. In State v. Allison, 910 P.2d 817, 820 (Kan. 1996), the
appellate court wupheld the trial court’s denial of a defense
request ed special instruction that testinony of a witness who gi ves
it in exchange for benefits from the state should be considered
with caution. In McNeal v. State, 551 So. 2d 151, 158 (M ss. 1989),
the jail house snitch’s testinony was “strongly question[ed]” by the
Court “[d]Jue to the uncertainty of [his] source for his facts
(newspaper or MNeal)).” The evidence was that M. Zientek's
information came from Overton, not from newspapers or |aw
enf orcenment; noreover, the exact burglary kit Overton described to
Zientek was found in Overton’s vehicle in connection wth
investigation of the Surette hom cide and nmuch of what Zientek
reported Overton told himwas corroborated by others.
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mtigating evidence” for the court’s consideration even though
Overton confirmed that he did not want any mtigation presented and
had instructed his attorneys not to file the nenorandum they had
witten proffering the available mtigation. (IB 99).

In Farr v. State, 621 So. 2d 1368 (Fla. 1993), this Court said
that the trial court nust consider mtigation evenif the defendant
asks for the death penalty, as well as where he asks the court not
to consider such evidence. |In Robinson v. State, 684 So. 2d 175
(Fla. 1996), this Court renmanded for resentencing where the
sentencing order stated that it did not consider mtigation
apparent on the record. This Court held that the sentencing judge
has the responsibility “to affirmatively show that all possible
mtigation has been considered and weighed.” 684 So. 2d at 179.
Overton’s appellate claimthat the | ower court declined to consider
mtigating evidence as in Robinson (1B 99) is incorrect.

| N Hauser v. State, 701 So. 2d 329 (Fla. 1997), this Court
reiterated the standard for revi ew of a sentenci ng order addressing
mtigation: “[T]lhe sentencing court nmust give good faith
consideration to the mtigation contained in the record.” Hauser
made “an oral proffer of potential mtigation that coul d have been
i nvestigated,” and the court considered the “proffered mtigation
as proven.” 701 So. 2d at 330. Hauser conpl ained that the court did
not “acknowl edge each possible mtigating circunstance containedin
the PSI.” I1d. This Court said:

[T]he trial court bent over backwards to give full

consideration to the proffered nmitigation .
Al t hough t he order does not specifically nention the PSI

95



it does show a thoughtful and deliberate weighing of

aggravating and mtigating circunstances, and nmuch of the

data contained in the PSI was cunul ative to information

addressed in the order. W conclude that the court gave

good faith consideration to the mtigation contained in

the record.

Id. at 330- 31.

In the instant case, at commencenent of the penalty phase
proceedi ng on February 4, 1999, Defense Counsel advised the trial
judge that “over the past two years” Overton had maintained the
position that upon conviction, “he does not want any nitigation
being presented . . ..” (R 4897-98). He said he would present a
menmo “to the Court” outlining what had been done in the
i nvestigation the def ense had nade (however, Overton |l ater directed

his attorneys not to do so). (R 4989, 5035). The judge inquired

what had been “ferreted out or pursued,” and Defense Counsel
replied: “Wll, the fam |y background, any type of nental defense
or mental mtigation, we attenpted to pursue that. M. Overton

didn’t want any of that on. There were sone allegations of drug
abuse that nmay have been able to be presented if that was pursued.”
(R 4900). He said there was a possibility of some nental and/or
substance abuse mtigation, and m ght be sonething in his famly
background and upbringing that would be potential mtigation. (R
4900-01). However, Overton “from the very beginning . . . had
advised fam ly and friends not to cooperate with any i nvestigations

for the penalty phase.” (R 4901). An affidavit of one of the
two defense investigators was introduced which dealt with the

attenpts to contact Overton’s nother, who utterly refused to
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cooperate based on Overton’s wi shes. (R 4901).

Thereafter, Overton personally expressed his desire not to
have any mitigation presented. (R 4902-12). He and the judge had
a lengthy discourse during which the judge pointed out what he
regarded as possible flaws in Overton’s reasoning, trying to
convince the man to relent and permt the presentation of
mtigation. (R 4902-12). Overton said that the reasons for his
deci sion included that he “didn’t commt the crine,” felt that he
woul d have a chance to have the jury verdict reversed on appeal

and was “not going to put ny famly and friends through this
stuff.” (R 4905, 4906, 4907). The court pointed out that
mtigation did not have “to come from famly and friends,” and
expl ai ned several other sources of mtigation. (R 4908). Overton
remai ned steadfast in his decision, stating that had it been his
famly who had been so brutally nurdered, nothing would mtigate
it; “there’s no excuse for what happened.” (R 4908-09).

Overton affirmed that his attorneys had tried to talk himinto
presenting mtigation, and that he had instructed his famly and
friends not to answer any questions, but refer anyone asking them
to him (R 4909). He | aughed at the thought that soneone had
i nduced him “to give up this inportant right,” (R 4909), and
repeated his desire to “just take it to the appellate court.” (R
4910). The judge continued to try to talk himout of his position,
further explaining the aw. (R 4910-12). Overton said that he was

“fully aware of what’'s going on” and knows “a | ot about the process

in the courts,” and that what he did not know, his attorneys had
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already fully explained to him (R 4911).

Sonme tinme later, the judge revisited the i ssue asking Overton
if he had changed his m nd about presenting mtigation. (R 4926).
Overton remai ned steadfast in his position. (R 4926). The court
found that he had “nade a know ng, voluntary decision even in the
face of advice from conpetent counsel to the contrary. So, so be
it then.” (R 4926). After the jury returned its death
recommendati on, the court ordered a presentence i nvestigation to be
prepared by the Departnment of Corrections. (R 5027).

At the Spencer hearing, held on February 22, 1999, the trial
judge revisited the mtigation issue with Overton. (R 5036).
Overton stood firmin his desire not to have his attorneys present
any evi dence of mtigation. (R5036). Defense Counsel said that an
attenpt had been made “to go into his background and also his
friends, his prior mlitary school, history and . . . inquiry
regarding his past mlitary background, school background,
past health, nedical record . . ..” (R 5037). Thereafter, the
court again engaged in a lengthy discourse with Overton. (R
5038-5040). Once again, the court found he had “made a know ng and
vol untary deci sion” to waive presentation of mtigation. (R 5040).

On March 18, 1999, the court sentenced Overton. (R 5057). The
judge characterized Overton’'s decision to waive mtigation and
prevent his attorneys fromeven objecting at the penalty phase "as
a strategic decision” and noted that he had frustrated any attenpts
to obtain mtigating information, including refusing to cooperate

with the Department of Corrections in preparation of the PSI. (R
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5062). Nonethel ess, “this Court has endeavored to uncover what ever
mtigation may exist.” (R 5063). Further, the court found “no
evidence . . . to support any statutory mtigating factors” and
concl uded that “none exist.” (R 5063).

The Court

considered . . . specifically famly background, mlitary

record, enploynent record, history of substance abuse,

mental health. And the Court, after thoroughly anal yzi ng

the possibility that sonme mtigation may exist in these

areas, has found none to exist.
(R 5063-64). In his witten order, the trial judge addressed each
of these factors and expl ai ned what it had found i n support of sane
and why he did not regard it to be mtigating in nature. (R
1195-1196). He then proceeded to find two nonstatutory mitigating
factors, to-wit: (1) Overton “will be incarcerated for the rest of
his life,” and (2) during all court proceedi ngs observed by the
j udge, Overton “has conducted hinself in an appropriate manner and
has not been a behavioral problem” (R 1196-97). He assigned the

former “little weight,” and the later, “sonme weight.” (R 1197).
The record in this case shows that the trial court, as did the
one in Hauser, “bent over backwards” to give full consideration to
all mtigation on the record, including that in the PSI. The order
shows a careful and deliberate weighing of aggravating and
mtigating circunstances. Certainly, it can be said that this trial
j udge gave good faith consideration to the mtigation contained in
the record. Thus, he fully discharged his responsibility to show

that all possible mtigation has been considered and wei ghed, and

t hereby, conplied with the dictates of Farr and Robinson.
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Finally, even if the trial court erred in regard to the
proffered mtigation of “possible substance abuse” and “exi stence
of nmental mtigation,” any error was harmess. |In Lawrence v.
State, 691 So. 2d 1068, 1076 (Fla. 1997), cert. denied, 522 U.S.
880 (1997), this Court found a Farr error regarding a
“hi story-of -subst ance-abuse mtigator” harmess “because the
mtigator would not have offset the three aggravators that were
properly found.” In this case, there are five valid aggravators to
be wei ghed against mtigation mnuscule in conparison. Thus, any
error in regard to the two proposed mtigators is harm ess.
Overton is entitled to no relief.

CONCLUSION

For the reasons set out above, Overton's conviction and

sentence of death should be affirmed in all respects.

Respectful ly submtted,

ROBERT A BUTTERWORTH
ATTORNEY GENERAL

JUDY TAYLOR RUSH

ASS| STANT ATTORNEY GENERAL
Fl ori da Bar #438847

444 Seabreeze Blvd. 5th FL
Dayt ona Beach, FL 32118
(904) 238-4990
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