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STATEMENT OF THE CASE AND FACTS

The State Attorney for the Seventh Judicial Grcuit (St.
Johns County), in case no. CF97-1581, charged the petitioner,
Carlos Garcia, with one count of attenpted first degree nurder.
(R 1) The offense was alleged to have taken place on May 4, 1997.
(R 1) After a jury trial the petitioner was adjudicated guilty of
the I esser included offense of aggravated battery, a second
degree felony, and was sentenced to the nmaxi mum prison term
permtted by the sentencing guidelines, eighty-six nonths. (R
108, 118-23, 128-29)

On appeal fromthe judgnent and sentencing orders, M.
Garcia argued that the 1995 sentencing gui delines had been
enacted in an unconstitutional fashion since the |aw that created
them dealt with nore than one subject. The Fifth D strict Court
of Appeal, in its case no. 98-1066, affirnmed the petitioner’s
conviction and sentence per curiam isSsuing an opinion which
read, inits entirety, ‘AFFIRVED on the authority of Maddox v.

State, 708 So. 2d 617 (Fla. 5'" DCA), rev. granted, 719 So. 2d

169 (Fla. 1998).’ The State, in its jurisdictional brief filed
with this court in this case on or around May 13, 1999, conceded

that this court has jurisdiction to hear M. Garcia’ s case.



SUVMARY OF ARGUMENT
The 1995 sentencing guidelines, used to sentence the
petitioner, were enacted in an unconstitutional manner; the error
i s fundanental and the petitioner should be resentenced on renmand

under the 1994 gui del i nes.



ARGUMENT

THE 1995 SENTENCI NG GUI DELI NES
VWERE ENACTED UNCONSTI TUTI ONALLY;
THE LAW THAT CREATED THEM DEALT
W TH MORE THAN ONE SUBJECT.

The sentence inposed in this case is tainted by the
fundanmental error of sentencing a crim nal defendant pursuant to
a statute that was passed in an unconstitutional fashion. State
v. Johnson, 616 So. 2d 1, 3 (Fla. 1993). That constitutional
issue, since it is fundamental, was tinely raised for the first
time on appeal in this case. I1d. The Fifth District Court of

Appeal declined to consider the issue based on its decision in

Maddox v. State, 708 So. 2d 617 (Fla. 5'" DCA), rev. granted, 719

So. 2d 169 (Fla. 1998), which as this court well knows precludes
defendants fromraising any sentencing issue for the first tine
on appeal, no matter how clear fromthe record, and no nmatter how
egregious, the error may be. This court has given notice in

Speights v. State, 711 So. 2d 167 (Fla. 1st DCA 1998), guashed,

case no. 93,207 (Fla. May 14, 1999), that it proposes to reverse
Maddox. It would serve judicial econony for this court to address
the single substantive issue raised in this case as well as the
Maddox issue, since that substantive issue is also pending in

this court in other cases.



As to that substantive issue, in Heggs v. State, 718 So. 2d

263 (Fla. 2d DCA), review granted, 720 So. 2d 518 (Fla. 1998), a

panel of the Second District Court of Appeal concl uded that
Chapter 95-184, Laws of Florida, which created the 1995 version
of the sentencing guidelines, was enacted unconstitutionally
because it dealt wth nore than one subject. The District Court
panel declined to declare the statute unconstitutional and
instead certified the question of the statute’s constitutionality
directly to this court for resolution. 1d. The Second District
panel reached the right conclusion in Heggs, and the sentence
i nposed in this case under the 1995 gui delines should be vacated
and the case remanded for resentenci ng under the 1994 gui deli nes.
Chapt er 95-184 increased the nunber of points allotted on
sent enci ng gui delines scoresheets to various offenses. See
Chapter 95-184, s. 6. The 1995 changes to the guidelines affect
the petitioner, who was convicted of the |evel 7 offense of
aggravated battery. Under the 1994 gui delines such of fenses were
scored at 42 points; under the 1995 gui delines, they are scored
at 56 points. See Chapter 95-184, s.6.Each guidelines point over
t he 28!" point corresponds roughly to a nonth in prison. See
Section 921.0014(1), Florida Statutes (1995).

Chapt er 95-184 al so anended vari ous substantive crimna



statutes, see ss. 8, 9, and 13-15; anended various crim nal
sentencing statutes, see ss. 7, 10, 11, 16, 17, and 19-25;
anended statutes regulating prisoners’ gain tine and control

rel ease, see ss. 26 and 27; anended statutes which create a civi
cause of action in private individuals against convicted

of fenders, see ss. 28-34; amended a statute which creates a civi
cause of action in favor of the governnent agai nst convicted

of fenders, see s. 35; created a civil cause of action in private
i ndi vidual s for whose benefit donestic-violence injunctions have
been entered, see s. 36 and cf. Section 741.31, Florida Statutes
(1994 supp.); created a civil cause of action in private

i ndi vidual s who have been the victinms of repeated acts of
donestic violence, regardl ess of the existence of an injunction,
see s. 37; established a statute of |imtations for actions
brought pursuant to that cause of action, see s. 37; added to the
duties of the clerks of the Circuit Courts vis-a-vis |aw
enforcenent agencies with regard to each petition filed with them
for a donestic-violence injunction, see s. 38; and anended a
statute which sets out the duties of the clerks of the Crcuit
Courts vis-a-vis the Division of Crimnal Justice with regard to
each case in which a mnor is convicted of one of various

m sdeneanors. 95-184, s. 12, and see Section 943.051(b), Florida



Statutes (1994 supp.). Chapter 95-184, like the laws involved in

State v. Johnson, 616 So. 2d 1 (Fla. 1993), Bunnell v. State,

453 So. 2d 808 (Fla. 1984), and Thonpson v. State, 708 So. 2d 315

(Fla. 2d DCA), review granted 717 So. 2d 538 (Fla. 1998), deals

with nore than one subject.

As the First District Court of Appeal noted in Trapp v.
State, 24 Fla. L. Wekly D1431 (Fla. 1st DCA June 17, 1999), when
it certified the precise |legal question involved in this case to
this court as a matter of great public inportance,

there is no general statement of |egislative
pur pose contained in [95-184] itself which
explains the | ogical connection anong the
bill’s provisions.... In addition, conbining
provisions for stiffer crimnal penalties
with civil renedies for donestic violence
arguably involves logrolling, which is the
evil sought to be prevented by article |11
section 6 [which contains the constitutional
si ngl e-subj ect requirenent]. Conbining

provi sions that may appeal to different
constituencies causes legislators to vote for
a provision which they m ght not necessarily
support if it was dealt wth separately. This
insulates legislators fromaccountability for
their actions thereby violating the intent of
article I'll, section 6, Florida Constitution.

14 Fla. L. Weekly at D1431. The court in Trapp eventually
concluded that the law at issue was not unconstitutional,
certifying the question to this court for final resolution. The

anal ysi s quoted above is persuasive; the First District panel



shoul d have heeded it, as should this court in this case.

Before the biennial reenactnent of the Florida Statutes on
May 24, 1997, the defectively enacted Chapter 95-184 was the sole
authority for the 1995 anendnents to the sentencing guidelines.
This court should declare Chapter 95-184 void ab initio due to

its violation of the single-subject rule, see Martinez v.

Scanl an, 582 So. 2d 1167, 1174 (Fla. 1991), and should decline to
give it effect in this case, in which the charged of fense took

pl ace on May 4, 1997. The sentence entered in this case should be
vacated and the petitioner resentenced on remand pursuant to | aws

that were valid on the date of the offense.



CONCLUSI ON
The petitioner requests this court to hold that the 1995
sentenci ng gui delines were unconstitutionally enacted, to vacate
his sentence, and to remand for resentencing pursuant to a
constitutional statute.
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