I N THE SUPREME COURT OF FLORI DA

CARLCS D. GARCI A,
Petiti oner,

V. CASE NO. SC95, 407

STATE OF FLORI DA,

Respondent .

ON DI SCRETI ONARY REVI EW FROM
THE DI STRI CT COURT OF APPEAL,
FI FTH DI STRI CT

PETI TI ONER' S SUPPLEMENTAL BRI EF ON THE MERI TS

JAMES B. G BSON,
PUBLI C DEFENDER

NANCY RYAN,

ASS| STANT PUBLI C DEFENDER
FLORI DA BAR NO. 765910
112 ORANGE AVENUE

DAYTONA BEACH, FLORI DA
904/ 252- 3367

COUNSEL FOR PETI Tl ONER



TABLE OF CONTENTS

PAGE NO

TABLE OF CONTENTS i
TABLE OF CI TATI ONS i
STATEMENT OF THE CASE AND FACTS 1
SUMVARY OF THE ARGUMENT 2
ARGUMENT 3

THE 1995 SENTENCI NG GUI DELI NES WERE

VO D AT THE TI ME THE OFFENSE I N THI S

CASE TOOK PLACE; THE CHANGES TO THE

GUI DELI NES MADE BY CHAPTER 95- 184,

LAWS OF FLORI DA, VWERE NOT REENACTED

UNTI L MAY 24, 1997.
CONCLUSI ON 10
CERTI FI CATE OF SERVI CE 10

CERTI FI CATE OF FONT 11



TABLE OF CI TATI ONS

CASES Cl TED: PAGE NO

Alterman Transport Lines, Inc., v. State
405 So. 2d 456 (Fla. 1st DCA 1981) 6

Bortel v. State
743 So. 2d 596 (Fla. 4" DCA 1999) 3

Bunnell v. State
453 So. 2d 808 (Fla. 1984) 9

Diaz v. State
25 Fla. L. Wekly D518 (3" DCA March 1, 2000) 3

Heggs v. State
25 Fla. L. Weekly S137 (Fla. February 17, 2000) 1,3

Heggs v. State
718 So. 2d 263, n.1 (Fla. 2d DCA 1998) 3

Martinez v. Scanl an

582 So. 2d 1167 (Fla. 1991) 7
State v. Johnson

616 So. 2d 1 (Fla. 1993) 9
State v. Thonpson

25 Fla. L. Wekly S1 (Fla. Decenber 22, 1999) 9
OTHER AUTHORI TI ES

Section 790.235(1), Florida Statutes 4
Section 790.235(2), Florida Statutes 4
Section 895.02(3), Florida Statutes 4
Section 921.0011, Florida Statutes 4
Section 921.0011(7) of the Florida Statutes 5
Section 921.0012, Florida Statutes 4
Section 921.0012(3), Florida Statutes 6



Secti on
Secti on

Chapt er
Chapt er
Chapt er
Chapt er
Chapt er
Chapt er

921. 0013, Florida Statutes
921. 0014, Florida Statutes

77-434, Laws of Florida
90- 201, Laws of Florida
91-1, Laws of Florida
91-5, Laws of Florida
95- 184, Laws of Florida
96- 388, Laws of Florida

b

WRrNN~NO



STATEMENT OF THE CASE AND FACTS

This court accepted jurisdiction of this case by its order
dat ed August 6, 1999. The sole issue raised in the nerit briefs
filed in this proceeding is the constitutionality of the 1995

sentencing guidelines. This court, in Heggs v. State, 25 Fla. L

Weekly S137 (Fl a. February 17, 2000), held that the 1995 gui del i nes
were not constitutionally enacted because the | awthat created them
dealt with nore than one subject. In Heggs this court did not
deci de when that |aw, Chapter 95-184, Laws of Florida, was first
reenacted; that initial reenactnent, whenever it occurred, cured
the defect. Specifically, this court’s opinion in Heqggs |eft open
the question, which is disputed in the District Courts of Appeal,
whet her the | aw was first reenacted on October 1, 1996 or My 24,
1997. The crimnal offense involved in this case was alleged to
have been commtted on My 4, 1997. The petitioner takes the
positionin this brief that this Court should hold that Chapter 95-
184, Laws of Florida, was not formally reenacted until My 24,

1997.



SUMVARY OF ARGUNVENT

The 1995 sentencing guidelines were void on May 4, 1997, the
date when the offense charged in this case took pl ace.

This court has held that the law which created the 1995
guidelines was void fromits inception because it dealt with nore
t han one subject. This court has not decided when the defect was
cured. The Third and Second District Courts of Appeal hold that the
defect was cured on May 24, 1997, when the usual conprehensive
bi ennial statutory reenactnent took place. The Fourth District
Court has held that the defect was cured effective Cctober 1, 1996,
when the 1995 gui delines were anended by the Legislature. The
Second and Third District Courts are correct, because anending a
statute does not automatically have the effect of reenacting it and
because no intent to reenact the guidelines as a whole was
mani fested by the Legislature in 1996.

In any event, the 1996 law relied on by the Fourth District
Court itself violates the single-subject rule and thus cannot be

said to cure the defect in the 1995 changes to the guidelines.



ARGUMENT

THE 1995 SENTENCI NG GUI DELI NES WERE
VO D AT THE TI ME THE OFFENSE I N THI S
CASE TOOK PLACE; THE CHANGES TO THE
GUI DELI NES MADE BY CHAPTER 95- 184,
LAWS OF FLORI DA, VWERE NOT REENACTED
UNTI L MAY 24, 1997.

In Heggs v. State, 25 Fla. L. Wekly S137 (Fla. February 17,

2000), this court held that the 1995 sentencing guidelines were
enacted in an unconstitutional manner because the | aw that created
them Chapter 95-184, Laws of Florida, dealt with nore than one
subject. In Heggs this court did not reach the question when the
Legi slature cured the defect, i.e., did not decide when the
Legi sl ature first reenacted the changes to the gui delines that were
originally made in Chapter 95-184.This court should now hold that
t hose changes were not reenacted until My 24, 1997, and that for
t hat reason the 1995 gui delines were void on May 4, 1997, the date
when the offense charged in this case took pl ace.

The Third and Second District Courts of Appeal, in Daz v.
State, 25 Fla. L. Wekly D518 (39 DCA March 1, 2000) and Heqggs v.
State, 718 So. 2d 263, n.1 (Fla. 2d DCA 1998), have held that the
defect in Chapter 95-184 was not cured until the general biennial
reenactnent of the Florida Statutes, which occurred May 24, 1997.

To the contrary is Bortel v. State, 743 So. 2d 596 (Fla. 4th DCA




1999), where the court reasoned that Chapter 96-388, Laws of
Florida, had the effect of reenacting the 1995 changes to the
gui del i nes. The Diaz and Heggs deci sions on this point are correct;
this court should approve those decisions, disapprove Bortel,
vacate the sentence inposed in this case, and remand this case for
M. Garcia to be sentenced pursuant to constitutional statutes in
effect on the date of his offense.

Chapter 96-388 does not purport to reenact the statutory
anendnents set out in 95-184. The title of 96-388 expressly states
that the | aw reenacts statutory sections 895.02(3) and 790. 235(1)
and (2), which have to do with racketeering and possession of
firearns, respectively, and that it amends numerous ot her stat utes,
i ncl udi ng t he sentenci ng gui delines provisions affected by the act,
i.e., ss. 921.0011, 921.0012, 921.0013, and 921.0014. Thetitle the
Legi sl ature gave the |law al so expressly states that the |aw has
other intended effects distinct from reenactnment of existing
statutes, i.e., it, creates and repeals ot her statutes, establishes
a continuous revision cycle for the crimnal code and other public
safety system statutes, revises nenbership of a Crimnal and
Juvenil e Justice Information Systens Council, enhances the scope of
that council, establishes guiding principles for public safety

informati on technol ogy resources, requires sexual predators to



register with local governnents, conforms statutory |anguage,
provides enhanced penalties for various career crimnals, corrects
various grammati cal errors and cross-references, lowers the anpunt
of cannabis necessary to constitute the offense of trafficking,
restructures an act relating to sexual predators, authorizes the
St atewi de Prosecutor’s office to investigate and prosecute vari ous
por nogr aphy offenses, defines a new felony offense having to do
with soliciting children for sex via conputers, and prohibits
operators of conputer services frompermtting such of fenses.

The text of 96-388 plainly carries out the Legislature’'s
expressed intention of ‘anending rather than ‘reenacting the
sent enci ng gui delines. Sections 22 and 50-53 of 96-388 each create
specific new substantive anmendnents to various portions of the
sentencing guidelines which are logically independent of the
specific, substantive anmendnents to the guidelines that appeared in
Chapt er 95-184.

Section 22 of 96-388, which does not go into effect unti
Cctober 1, 1997, requires the Departnent of Corrections, rather
than the Crcuit Court clerks’ offices, to send scoresheets to the
State Attorneys’ Ofices; inviewof Section 22's’s effective date,
that section plainly does not have the result of reenacting the

gui delines as a whole as of Cctober 1, 1996



Section 50 of 96-388 anends Section 921.0011(7) of the Florida
Statutes to specifically provide that victiminjury is to be scored
under the guidelines separately as to each offense at conviction,
not nerely as to the primary of fense at conviction. Sections 51 and
52 of 96-388 respectively anmend Sections 921.0012(2) and 921.0013
of the Statutes to specifically provide that the information in the
first two colums of the offense severity ranking chart which
appears in Section 921.0012(3) controls over the informationinits
third colum. Section 51 also adds six offenses to that chart and
renoves one offense fromit. Section 53 of the | aw anends Section
921.0014(a) of the statutes, which sets out the guidelines
wor ksheet, by adding a point nmultiplier for crimnal street gang
menbers, and anmends 921.0014(b) of the statutes, which sets out a
‘key’ to the worksheet, by referring to the new street gang
mul tiplier and by clarifying when comunity sanction points and
prior serious felony points are to be included on scoresheets.

The changes made in 1995 to the guidelines were simlar but
distinct exercises in mcro-managing Crcuit judges sentencing
authority. See Chapter 95-184, ss. 2-7, Florida Statutes. It is
plain that neither in 1995 nor in 1996 did the Legi sl ature express
any intention of reenacting the sentencing guidelines as a whole.

The question remains whether 96-388 had the |egal effect,



whet her intended or not, of reenacting each existing statute it

purports to amend. In Alterman Transport Lines, Inc., v. State, 405

So. 2d 456, 460 (Fla. 1st DCA 1981), the court held that Chapter 77-
434, Laws of Florida, anended but did not reenact Chapter 323 of
the Florida Statutes. Chapter 77-434 is very substantially simlar
to Chapter 96-388, in that it purports to anmend sone existing
statutory provisions, to repeal others, tocreate still others, and
to take various other actions, such as providing, increasing and
decreasi ng various fees.

Not hing in Martinez v. Scanlan, 582 So. 2d 1167 (Fla. 1991),

or in any other authority the wundersigned has discovered, is

contrary to Alterman Transport on this point, or supports the

holding in Bortel v. State, supra. Scanlan involved a single-

subj ect chal | enge successfully made in a Tal | ahassee Circuit Court,
and the Legislature’s pronpt response of convening a special
session and reenacting the two irreconcil abl e hal ves of Chapter 90-
201, Laws of Florida, as Chapters 91-1 and 91-5, Laws of Florida.
This court held that 91-1 and 91-5 between them reenacted the
substance of 90-201. Scanlan, 582 So. 2d at 1182-83. That hol ding
is supported by the title and substance of 91-1 and 91-5, which
expressly and repeatedly state that the Legislature’ s intent

therein was to reenact nunerous statutes. Chapter 96-388 is plainly



di stingui shabl e from Chapters 91-1 and 91-5.

In any event, Chapter 96-388 itself violates the single-
subject rule at | east as egregiously as do Chapters 95-182 and 95-
184, and thus it cannot reasonably be held to have cured the
defects in those |l aws. Chapter 96-388 is a sprawl i ng seventy-four-
section | awwhose titl e extends over nore than a page and a hal f of
si ngl e-spaced type. As noted above, it purports to acconplish al
of the following: creating a continuous revision cycle for the
crimnal code and other statutes which have to do with ‘the public
safety systemi (s. 1); altering the nenbership and scope of a
Crimnal and Juvenile Justice Information Systens Council (ss. 3-
4); creating ‘guiding principles for public safety information
t echnol ogy resources’ (s. 5); specifying perm ssible purposes for
juvenile offenders’ phot ographs and fingerprints (s. 17);
clarifying the content of adults’ crimnal history records (s. 18,
20, 21); making various findings and | aws wth regard to nenbers of
crimnal street gangs (ss. 33-43); defining ‘unenclosed curtil age’
wth reference to the trespassing statutes (s. 48); creating
degrees of petit theft (s. 49); nodifying registration requirenments
for sexual predators and sexual offenders (ss. 61-65);adding to the
duties of state and local registrars regarding the birth

certificates of mssing children (s. 66); adding to the duties of



public and private school personnel regarding the student records
of mssing children (s. 67); requiring the Florida Sheriffs’
Association and Florida Police Chiefs’ Association to devel op
protocols regarding hospital treatnent of injured arrestees (s.
68); adding to the duties of the Statew de Prosecutor’s O fice vis-
a-vis various pornography offenses (s. 69); enacting new
substantive crimnal prohibitions having to do wth child
por nography and the Internet (ss. 70-71); and authorizing the
courts to curtail the prison privileges of any person who initiates
a civil suit which is successfully defended on the basis that the
plaintiff was commtting a forcible felony when he incurred his
injury (s. 72).

In short, Chapter 96-388 purports to, and does, deal with that
broad topic ‘public safety.” In enacting it the Legislature
identified no crisis which <called for an immedi ate and
conpr ehensi ve response. 96-388 i s subject to the evils sought to be
prevent ed by t he singl e-subject requirenent, e.g., confusion of the
public and logrolling. This court should hold that the Legislature
has viol ated the constitutional requirenent that its | aws deal with

a single subject. See Heaqgs, supra, 25 Fla. L. Wekly S137 (Fla.

February 17, 2000); State v. Thonpson, 25 Fla. L. Wekly S1 (Fl a.

Decenber 22, 1999); State v. Johnson, 616 So. 2d 1 (Fla. 1993);




Bunnell v. State, 453 So. 2d 808 (Fla. 1984).

Since Chapter 96-388 did not cure the constitutional flaw in
Chapter 95-184, M. Garcia nust be resentenced pursuant to a

statute that was valid on May 4, 1997, the date of his offense.
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CONCLUSI ON

The petitioner requests this court to hold that Chapter 95-
184, Laws of Florida, was not reenacted until My 24, 1997; to
vacate his sentence; and to remand for resentencing pursuant to a
constitutional statute.

Respectful ly submtted,

Nancy Ryan

Assi st ant Public Defender
Florida Bar No. 765910

112 Orange Avenue

Dayt ona Beach, Florida 32114
904/ 252- 3367

Counsel for Petitioner

CERTI FI CATE OF SERVI CE
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has been served on Assistant Attorney General Wesley Heidt, of 444
Seabreeze Boul evard, Fifth Floor, Daytona Beach, 32118, by way of
the Attorney Ceneral’s in-box at the Fifth D strict Court of
Appeal, and mailed to M. Carlos Garcia, No. V05431, Taylor C I.

Rt 1, Box 1086, Perry, FL 32347 on this 30th day of March, 2000.
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