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PREFACE

The appellant is Tanpa El ectric Conpany, designated as “Tanpa
Electric.” The appellees are the Florida Public Service Conm ssion
desi gnated as the “PSC’ or “the Comm ssion,” Utilities Comm ssion,
City of New Snmyrna Beach, Florida designated as the “City”, Duke
Energy New Snyrna Beach Power Conpany, Ltd., LLP, designated
“Duke,” Duke and City collectively designated “Joint Petitioners,”
Florida Power Corporation designated “FPC', Florida Electric
Cooper atives Associ ati on, I nc. desi gnat ed “FECA”, Legal
Environnmental Assistance Foundation, Inc. designated *“LEAF",
Fl ori da Power & Light Conpany designated “FPL”, System Council W4
designated “IBEW, U S. Generating Conpany designated “U. S
Cenerating” and LG&E Energy Corp., am cus bel ow, designated “LGXE".

References to the record of the proceeding below are
designated (R _ ). The transcript of the hearing conducted
Decenber 2-4 and Decenber 11 and 18, 1998 will be referred to as
(Tr._ ). References to the Appendix to this Initial Brief are
designated (A ). The Public Uility Regulatory Policies Act of
1978 (16 U.S.C. § 824 a-3) wll be designated as “PURPA’ and the
Federal Energy Regul atory Comm ssion will be designated “FERC’.

Reference herein to the order on appeal, Oder No. PSC 99-
0535- FCF-EM entered by the PSC on March 22, 1999 in Docket No.
981042- EM

1'will be designated the “Comm ssion’s Order” or the “Oder”. The

I'lnre: Joint petition for determ nation of need for an electrical
power plant in Volusia County by the UWilities Comm ssion, Gty of
New Snyrna Beach, Florida, and Duke Energy New Snyrna Beach Power
Conpany Ltd., L.L.P., 99 FPSC 3:401 (Order No. PSC- 99-0535- FOF-EM
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Florida Electrical Power Plant Siting Act, Sections 403.501-
403.518, Florida Statutes, wll be referred to herein as the

“Siting Act”.

Key Precedents

Tanpa Electric refers extensively in this Brief to four
precedents that are central to the conpany’ s argunent. For the
sake of clarity those four precedents are briefly described bel ow

1. Commi ssion Order No. 23792, issued in Docket No.

900004- EU on Novenber 21, 1990, 90 FPSC 11:286, referred to
herein as “Order No. 23792,” holding in part that the need for
power to be supplied by a cogenerator pursuant to a standard
of fer contract would not be presuned, but would have to be
eval uated against individual utility need in a need
determ nati on proceedi ng.

2. Nassau Power Corporation v. Beard, 601 So.2d 1175

(Fla. 1992), referred to herein as “Nassau |” affirm ng the
Commi ssion’s decision in Order No. 23792,

3. Comm ssion Order No. PSC92-1210-FOF-EQ issued in
four consolidated Comm ssion dockets on Cctober 26, 1992, 92
FPSC 10: 643

2 referred to herein as the Commission’s “ Ark and Nassau decision,” wherein the PSC dismissed

(March 22, 1999)

2|1n Re: Petition of Nassau Power Corporation to determ ne need for

el ectrical power plant (Okeechobee County Cogeneration Facility),

Docket No. 920769-EQ In Re: Petition of Ark Enerqgy, Inc. and CSW
Devel opnent-1, Inc. for determ nation of need for electric power

plant to be located in Okeechobee County, Florida, Docket No.

920761-EQ In Re: Petition of Ark Energy, Inc. and CSWDevel opnent -

|, Inc. for approval of contract for the sale of capacity and
energy to Florida Power & Light Conpany, Docket No. 920762-EQ 1n
Re: Petition of Nassau Power Corporation for approval of contract

2



the petitions of two non-utility generators, Ark Energy, Inc. (an independent power producer) and
Nassau Power Corporation (a cogenerator) because they did not qualify as applicants for a need
determination under Section 403.519, Florida Statutes.

4. Nassau Power Corporation v. Deason, 641 So.2d 396 (Fl a.

1994), referred to herein as “Nassau 11,” wherein this Court

affirnmed the Conmmi ssion’s Ark and Nassau deci si on.

Statenent of Jurisdiction

This case involves the review of a decision of the Comm ssion
relating to rates and service of wutilities providing electric
service in Florida. Therefore, the Court has jurisdiction over
this case pursuant to Article V, 83(b)(2) of the Florida
Constitution and Fl ori da Rul e of Appel | ate Procedure
9.030(a)(1)B(ii). The jurisdiction of this Court to review the
PSCs Oder is also supported by Sections 350.128 and 366. 10,
Fl orida Stat utes.

The nature of the Order is an Order of the PSC granting a
determ nation of need for a power plant pursuant to the provisions
of Section 403.519, Florida Statutes, contained in the Siting Act.
The City, one of the joint petitioners to the Conm ssion below, is
an electric utility which has alleged that its rates and service
will be affected by the relief requested in the joint petition
filed bel ow

Tanpa El ectric alleged that its substantial interests and its

ability to operate its generating units and nmake sal es of energy

for the sale of capacity and energy to Florida Power & Light
Conpany, 92 FPSC 10: 643 (Order No. PSC- 92-1210- FOF-EQ (Cctober 26,
1992)




and capacity wll be adversely affected by the relief granted in
the PSC s Order. Tanpa Electric’s position for | eave to intervene,

whi ch was granted by the PSC, alleges in part:

: .The relief sought in this case wll
injure Tanpa Electric's ability to plan,
certify, build, and operate transm ssion and
generation facilities necessary to neet its
service obligation and the needs of its
cust oners. The relief sought in this case
woul d adversely affect Tanpa Electric by
reduci ng natural gas availability in Florida,
creating uneconom c duplication of facilities,
and making it unnecessarily burdensone to plan
and provi de transm ssion capacity necessary to
meet Tanpa Electric’'s service obligations.
The relief sought in this case woul d adversely
af fect Tanpa Electric’s planned reliance upon
gas fired generation. The relief sought in
this proceeding would introduce trenendous
uncertainty in the planning processes for
Tanpa Electric and other Florida utilities,
adversely affecting their ability to plan
their generation and transm ssion facilities.
(R 418-419)

By granting the determ nation of need sought by Duke and the
City, the PSC has effected the adverse inpacts alleged by Tanpa
Electric in the proceeding below. Cearly this is the action of a
statewi de agency relating to rates or service of wutilities
providing electric serviceinFloridawthinthe neaning of Article
V, 83(b)(2) of the Florida Constitution.

By asserting jurisdiction beforethis Court, Tanpa Electric in
no way concedes that Duke is an electric utility within the neaning
of the Section 366.02(2), Florida Statutes, or Section 403.503(13),
Florida Statutes, or that Duke is a proper applicant under the

Siting Act. However, the City and Tanpa Electric are electric



utilities within the meaning of the statutes and their rates and
service stand to be affected by the relief granted in the O der.
This Court has asserted jurisdiction over need determ nation
orders of the PSC under Section 403.519, Florida Statutes. I n
Nassau | this Court affirnmed the dism ssal of an application for a
determ nation of need under the Siting Act. In Nassau 11 the
Court, likewi se, affirmed an order of the PSC dism ssing a non-
utility generator’s petition for determ nation of need for a power
pl ant under the Siting Act, citing the Court’s jurisdiction under
Article V, 83(b)(2) of the Florida Constitution. The sanme
jurisdiction lies here where the PSC has granted a determ nati on of
need to the detrinent of Tanpa Electric and the other electric

utility intervenors.

Deci si on _Sought to be Revi ewed

This is an appeal of the Commi ssion’s Order granting the Joint
Petition for Determ nation of Need for an El ectrical Power Plant in
Vol usia County, Florida, filed by Gty and Duke. The Conm ssion
concluded that both the Gty and Duke were eligible to be
“applicants,” wthin the meaning of the Florida Power Siting Act
and that the proposed project was needed in Florida. As discussed
in nore detail below, Tanpa Electric respectfully maintains that
t hese concl usions are based on several key errors of law that, if
corrected, would |l ead inexorably to a reversal of the O der

In particular, Tanpa Electric asserts that:

The Commi ssion erred, as a matter of |law, in accepting Duke’'s

contention that it is an “electric utility” within the



meaning of the Siting Act, Section 403.503(13), Florida
Statutes, and, therefore, a lawfully qualified Applicant
under Section 403.519, Florida Statutes;

The Commi ssion erred, as a matter of law, in presum ng need on
a Peninsular Florida basis rather than adhering to the
utility and unit specific need determ nation requirenents
of Nassau |; and

The analysis and conclusions in the Commssion’'s Order
regarding the need criteria in Section 403.519, Florida
Statutes, are necessarily illogical and erroneous, given
the Comm ssion’s erroneous predicate that Duke is a proper

applicant under the Siting Act.

St andard of Revi ew

Tanpa Electric respectfully contends that the statutory
interpretations relied on by the Conm ssion as the basis for the
Order are inconsistent with; 1) the plain neaning of the statutory
| anguage at issue; 2) the associated legislative intent; and 3)
prior Comm ssion statutory interpretations which have been affirned
by this Court. In short, the Comm ssion’s statutory
interpretations in this case are erroneous and nerit rejection by
this Court.

The standard of review nost recently applied by this court is

generally articulated in Gulf Coast Electric Cooperative V.

Johnson, 727 So.2d 259 (Fla. 1999) where this court stated:

Comm ssion orders cone to this court ‘clothed
with the statutory assunption that they have
been made with the Conm ssion’s jurisdiction
and powers, and that they are reasonable and

6



just and such as ought to have been made.’
Moreover, an agency’'s interpretation of a
statute it is charged with enforcing is
entitled to great deference. The party
chal I engi ng an order of the Conm ssion bears
t he burden of overcom ng those presunptions by
showng a departure from the essential
requi renents of | aw

However, deference to an agency’s interpretation of statutes

it is charged wth enforcing is not absolute. Wodl ey v.

Department of Health & Rehabilitative Services, 505 So.2d 676, 678

(Fla. 1987). \Were, as Tanpa Electric contends here, an agency’s

construction anmounts to an unreasonable interpretation, or 1is

clearly erroneous, it cannot stand. Id., at 678; Leqga
Envi ronnental Assi stance Foundation, lnc. v. Board of County

Conmm ssioners of Brevard County, 642 So.2d 1081, 1083-1084 (Fl a.

1994) .

There are associated standards of review that nust also be
appl i ed. First of all, deference by the court to an agency’'s
interpretation of its enabling statute is appropriate only if the
statute is anbi guous. O herwi se, the court and the agency nust
give effect to the unanbiguously expressed intent of the

| egislature. This Court | ong ago observed:

A departnental construction of a taxing
statute acquiesced in for along tinme by those
affected by the statute is entitled to great
weight when the statute is reasonably
susceptible of two constructions. But where,
as here, the statute is plain, and has been
construed by the highest court of the state,
such departnmental construction cannot take
away from the judiciary the duty to declare
what the |aw is. L. B. Price Mercantile Co.
v. Gy, 44 So.2d 87 (Fla. 1950)

7



The Commi ssion, itself, has endorsed and adopted this standard
of review At page 20 of the Order, quoting approvingly from

Vocel l e v. Knight Brothers Paper Conpany, Inc., 118 So.2d 664 (Fl a.

1st DCA 1960) the Commi ssion reiterates as foll ows:

When the words of a statute are plain and
unanbi guous the courts nmust give to themtheir
pl ai n nmeani ng. . . .A statute should be so
construed as to give a neaning to every word
and phrase in it and, if possible, so as to
avoid the necessity of going outside the
statute for aids to construction.

This Court has not hesitated to overturn erroneous Comm SSi on

interpretations of its statutory authority. I n Tel epronpter

Corporation v. Hawkins, 384 So.2d 648 (Fla. 1980) the Court quashed

an order of the Conm ssion certifying to the Federal Communi cati ons
Comm ssi on that the PSC had authority to regul ate “pol e attachnent”
agreenents. In quashing the order the Court |ooked to a prior
Comm ssi on order concluding that it could not require utilities to

enter into pole attachnment agreenents. The Court concl uded:

Si nce that decision there has been no rel evant
change in the Conm ssion’s statutory grant of

jurisdiction. Therefore, the reasoning in
that decision is still relevant. 1d. at 384
So. 2d 649

The case for deference is nore conpelling when an agency’s
interpretation is consistent with its prior published decisions.

Smth v. Crawford, 645 So.2d 513 (Fla. 1st DCA 1994). In fact,

when an adm ni strative agency attenpts to change its adm nistrative
interpretation of a statute which it admnisters w thout offering

a sufficient record predicate or otherwi se offering a reasonable



explanation for its abandonment of its announced interpretation,
then the court should give greater weight to the first
admnistrative interpretation and reject its later revision.

MIler v. Agrico Chem cal Conpany, 383 So.2d 1137 (Fla. 1st DCA

1980); Beverly Enterprises-Florida, Inc. v. Departnent of Health

and Rehabilitative Services, 573 So.2d 19 (Fla. 1st DCA. 1990).

In Southern States Utilities v. Florida Public Service

Comm ssion, 714 So.2d 1046 (Fla. 1st DCA 1998), the First D strict
Court of Appeal reversed and remanded an order of the Conm ssion
pertaining to a water utility. In so doing the Court cited the
provision in Section 120.68, Florida Statutes, requiring the
reviewing court to remand a case to the agency for further
proceedi ngs when it finds that the agency’ s exercise of discretion

Wwas:

3. I nconsistent with the officially
stated agency policy or a prior agency
practice, if deviation therefrom is not
expl ained by the agency. . . . 1d. at 714
So. 2d 1055

I n summary, although generally clothed with a presunption of
validity, a Comm ssion decision nust be overturned upon a show ng
t hat such deci sion departs fromthe essential requirements of |aw
This is particularly true in a situation where the Conmm ssion
departs without justification fromits own prior interpretation of
a statute or rule that it is charged with adm nistering or departs

fromcontrolling judicial precedent.

9



STATEMENT OF THE CASE
AND OF THE FACTS

Case Backaground and Procedural History

On August 19, 1999, Duke and the City comrenced t he proceedi ng
bel ow by the filing of a Joint Petition for Determ nation of Need
for an Electrical Power Plant (“Joint Petition”) pursuant to
Section 403.519, Florida Statutes. The proposed power plant
project consists of a 514-negawatt (“MW) natural gas fired,
conbi ned cycle generator, together with a natural gas |ateral
pi pel ine and associated transm ssion facilities (the “project”).
The project is to be located in Volusia County, Florida, adjacent
to Interstate 95 and will be owned and operated by Duke. Duke is
an | ndependent Power Producer (“1PP”) sonetines also referred to as
an Exenpt Whol esale Generator (“EWG) which is subject to the
jurisdiction of the Federal Energy Regul atory Conm ssion (“FERC’).
Its partners, Duke Energy Power Services Milberry, Inc. ("Duke
Mul berry”), and Duke Energy d obal Asset Devel opnent, Inc. ("Duke
G obal ) own Duke. Both Duke Mul berry and Duke G obal are wholly
owned affiliates of Duke Power Conpany.

The record shows that Duke plans to construct a 514 MWV
capacity generating plant (R 1,7) with only 30 MNVof that capacity
commtted to the Cty to serve its retail load. (R 4) Duke
obtained the City’ s involvenent in this project by pricing the 30
MV as a “loss leader” (R 2387, 2540, 2550, 2555-2556). Duke

proposes to market at whol esal e the bal ance of the output of the

10



plant. (Tr. 572) Duke professes no duty to serve retail custoners
and, indeed, as an EWG Duke is precluded by the Public Uility
Hol di ng Conpany Act fromserving retail load. (R 5)

The Cty, a nmunicipal electric utility within the neaning of
Section 366.02(2), Florida Statutes, clainms to have an entitl enent
to purchase 30 MV of the proposed plant’s capacity along with the
energy associated with that capacity. (Tr.387) The Cty may use
this purchased capacity and energy to serve its retail customers.
Duke wi Il market the bal ance of the capacity and energy fromthe
proposed plant (approxinmately 484 MN on the whol esale power
market. Putting aside its voluntary contractual obligationto sel
30 negawatts fromthe project to the City, Duke, as an | PP or EW5
will have no utility obligation to serve the public within the
state of Florida.

On Septenber 8, 1998, FPL filed a Mtion to Dismss Joint
Petition, Request for Oal Argunent, and Menorandum of Law
Supporting Motion to Dismss. Also on Septenber 8, 1998, FPCfiled
a Motion to Dism ss Proceeding (FPC Mtion) and Request for O al
Ar gunent . On Septenber 18, 1998, Joint Petitioners filed a
Menmor andum of Law In Qpposition To FPL’s Mdtion to Dism ss Joint
Petition. On Septenber 21, 1998, Joint Petitioners filed a
Menmor andum of Law In Opposition to FPCs Mtion to Dismss
Proceedi ng. On Novenber 23, 1998, LGRE Energy Corporation filed an
Am cus Curiae Menorandum of Law in opposition to the Mtions to
Dismss. A hearing on the issues raised by the Joint Petition was

hel d before the Conmm ssi on on Decenber 2-4 and Decenber 11 and 18,

11



1998. Oral argunent on the Mdtions to Dismss was heard at the
commencenent of the hearing on Decenber 2, 1998, and again on
January 28, 1999, subsequent to the filing of briefs by the
parties. On March 22, 1999, the Conm ssion i ssued the Order, which

is the subject of Tanpa Electric’s present appeal.
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SUMVARY OF ARGUNVENT

The Comm ssion’s legal error in this matter is both
unquesti onabl e and undeniable. Under the Siting Act, no power
pl ants, other than those explicitly exenpted, can be sited in
Florida unless the Comm ssion determnes that the individual
project is “needed” within the neaning of the Siting Act. Only a
qualified “applicant” can request such certification. The project
proposed by Duke in this proceeding is not exenpt from the need
certification requirenments of the Siting Act. Therefore, the
t hreshol d question is whether Duke qualifies as an “applicant” or
co-applicant wthin the nmeaning of the Siting Act.

In order to qualify as an “applicant” Duke woul d have to be an
“electric utility” which is further defined as “cities and towns,
counties, public utility districts, regulated electric conpanies,
el ectric cooperatives, and j oi nt operating agenci es or conbi nati ons
t hereof, engaged in or authorized to engage in the business of
generating, transmtting or distributing electric energy”. Inits
interpretation of the statutory prerequisites to applicant status

under the Siting Act, the Comm ssion in Ark and Nassau very clearly

concluded that one could not be an “electric wutility”, and
therefore, a qualified “applicant” under the Siting Act, unl ess one
had an obligation to serve the public. As an EWG regul ated by the
FERC and aut hori zed to engage i n whol esal e power generation, Duke
has no obligation to serve the public and, by definition, cannot be
an applicant for Siting Act need certification. In fact, wth

explicit reference to the Siting Act, Section 366.82(1), Florida

13



Statutes, defines a “utility” as “any person or entity of whatever

form which provides electricity or natural gas at retail to the

public, . . .” (enphasis added). This Court subsequently reviewed
and i ndependent |y affirmed t he Comm ssion’ s statutory

interpretation on these issues.

The Conm ssion’s conclusion that Duke is an “electric utility”
under Section 366.02(2), Florida Statutes, and, therefore, is a
“regul ated electric conpany” within the meaning of the Siting Act,
proceeds froma denonstrably fal se prem se. Section 366.04, Florida
Statutes, in defining the jurisdiction of the Comm ssion, states
t hat the Conm ssion shall have power over electric utilities for a
nunmber of purposes including (a) prescribing uniformsystens and
classifications of accounts; (b) prescribing a rate structure for
all electric utilities; and (c) approving territorial agreenents
and resolving territorial disputes. Section 366.04, Florida
Statutes, inplicitly further defines theterm“electric utility” as
used in Section 366.02, Florida Statutes. The logic of the
statutory provisions in question is quite sinple and i nescapabl e.
| f the Comm ssion has Section 366.04 authority over all electric

utilities, and if Duke is not subject to all of the Conm ssion’s
Section 366.04 powers, as is the case in this proceedi ng by Duke’s
own adm ssi on, then Duke cannot be an “electric utility” within the
meani ng of Section 366.02(2) and the Comm ssion has no jurisdiction
over Duke.

Aside fromits | ack of an obligation to serve, Duke’'s cl ai mof

Joi nt Power Agency status is doubly flawed. The Joint Power Act
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contenplates joint involvenent. The joint petitioners did not
all ege or denonstrate that the Gty will be involved in any way in
the financing, acquiring, constructing, nmanaging, operation or
ownership of the proposed project. In fact, the record
denonstrates that all of these activities wll be performed solely
by Duke.

Finally, the Commission’s finding of need in this case is
denonstrably flawed. Both the Comm ssion and this Court have nade
it abundantly clear in the Nassau decisions that the “need” which
nmust be eval uated under the Siting Act is the need of an indi vi dual
utility that has an obligation to serve the public. Therefore, by
definition, Duke could not have a need cogni zabl e under the Siting
Act .

The Comm ssion stated its intention in the Order not to anmend,
limt or change the Nassau deci sions. However the Conmm ssion
attenpts to distinguish those clearly controlling decisions on the
ground that they apply only to Qualifying Facilities (“QFs”) and
not to I PPs such as Duke. However, even a cursory reading of the
rel evant decisions Ileaves no doubt that the Conm ssion's
interpretation of the statutory threshold requirenents for standi ng
as an “applicant” wunder the Siting Act were explicitly and
unanbi guously directed toward non-utility generators, including
| PPs such as Duke. G ven the plain |anguage of the decisions in
question it would be patently unreasonable to conclude that these
decisions were intended to create a statutory interpretation that

is applicable to QFs al one.
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ARGUMENT

THE COWMM SSI ON ERRED, AS A MATTER OF LAW I[N
ACCEPTING DUKE'S CONTENTION THAT IT IS A
LAWFULLY QUALI FI ED APPLI CANT FOR A
DETERM NATI ON OF NEED UNDER SECTI ON 403. 519,
FLORI DA STATUTES.

Duke’ s Proposed Pl ant Must be
Certified under the Siting Act.

It is undisputed that Duke’s proposed plant, because of its
size and characteristics, nust be certified under the Siting Act
and cannot be constructed wi thout first obtaining a determ nation
of need under Section 403,519, Florida Statutes. The Siting Act
requires such a determnation of need as well as ultimate site
certification under the Siting Act for any steam electrical
generating facility of 75 MW in capacity or greater. Duke’ s
proposed plant clearly exceeds this threshol d.

Duke’ s proposed plant nmust be certified under the Siting Act
and cannot be constructed wi thout first obtaining a determ nation
of need under Section 403.519, Florida Statutes. Tanpa Electric
does not contest the City’'s need for 30 MW of capacity, or that it
may be satisfied by the 30 MVentitlement the City has negoti ated
with Duke. The Cty could have satisfied its 30 MV need w t hout
proceedi ng under the Siting Act. Tanpa Electric’s focus is on the
remai ni ng 484 M\ which is not conmtted by contract to any utility
serving retail custonmers but which Duke proposes to sell on the
open whol esal e market. This uncommtted capacity represents sone

94 percent of the total generating capacity of the proposed pl ant.
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Section 403. 506, Florida  Statutes, whi ch addr esses
“applicability” and “certification” under the Siting Act, provides

in pertinent part:

The provisions of this act shall apply to any
electrical power plant as defined herein,
except that the provisions of this act shal
not apply to any electrical power plant or
steam qgenerating plant of Iless than 75
negawatts in capacity or to any substation to
be constructed as part of an associated
transm ssion line unless the applicant has
elected to apply for certification of such
plant or substation under this act. No
construction of any newelectrical power plant
or expansion in steam generating capacity of
any existing electrical power plant my be
undertaken after October 1, 1973, without
first obtaining certification in the manner as
herein provided, except that this act shall
not apply to any such electrical power plant
which is presently operating or under
construction or which has, upon the effective
date of chapter 73-33, Laws of Florida,
applied for a permt or certification under
requirenents in force prior to the effective
date of such act. (enphasis added)

An “electrical power plant is further defined in Section

403.503(12), Florida Statutes, for the purpose of certification as:

: .any steam or solar electrical generating
facility using any process or fuel, including
nuclear materials, and includes associated
facilities whi ch directly support t he
construction and operation of the electrica

power plant and those associ ated transm ssion
I i nes which connect the el ectrical power plant
to an existing transm ssion network or rights-
of-way to which the applicant intends to
connect, except that this term does not
include any steam or sol ar electrical

generating facility of less than 75 negawatts
in capacity unless the applicant for such a
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facility elects to apply for certification
under this act... (enphasis added)

Therefore, any and all electrical power plants built in

Florida after October 1, 1973 nust be nust be certified pursuant to
the Siting Act, unless the proposed electrical power plant is
exenpt pursuant to the above |anguage. Duke’s proposed plant
clearly exceeds the above nentioned 75-nmegawatt exenption
t hreshol d.

| f, as the statute nmakes clear, certification of a non-exenpt
el ectrical power plant, such as Duke's, is a prerequisite to the
construction and operation of such a plant, then Duke' s plant nust

be certified or it cannot be built.

There Exists No Qualified Applicant for the
840 MW of Uncommtted Capacity and Energy to
be Generated at Duke’s Proposed Pl ant.
Section 403.519, Florida Statutes, authorized “applicants” to

request certification for a non-exenpt project. Section

403.503(4), Florida Statutes, defines an “applicant” as:

: .any electric utility which applies for
certification pursuant to the provisions of
this act. (enphasis added)

“Electric utility” is defined in Section 403.503(13), Florida

Statutes, as foll ows:

: .cities and towns, counties, public
utility districts, regul at ed electric
conpani es, electric cooperatives, and joint
operating agencies, or conbinations thereof,
engaged in, or authorized to engage in, the
business of generating, transmtting, or
di stributing electric energy.
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The City is not an applicant for the substantial anmount of
uncomm tted capacity from Duke’s proposed plant. To the contrary
the Gty has only denonstrated a need for 30 MW of additional
capacity. Duke is not a proper applicant for the remaining 484 MN
of uncomm tted capacity. Under current Florida |law, entities such
as Duke, which, by definition, have no obligation to serve retai
custoners and, consequently, no cognizable need of their own,
cannot be applicants under the Siting Act. This requirenent is

spelled out in the Comm ssion’s Ark and Nassau decision. In that

order the Comm ssion dismssed petitions by Ark, an |IPP, and
Nassau, a cogenerator, finding that they were not proper applicants
for a need determ nati on proceedi ng under Section 403.519, Florida
Statutes. In that order, the Comm ssion noted the definition of an
electric utility as set forth in Section 403.503, Florida Stat utes,
and concluded that neither Ark nor Nassau is a city, town or

county. The Comm ssion further stated:

.Nor is either a public utility district,

fegulated electric conpany, electric
cooperative or joint operating agency. 92
FPSC 10: 645

In the Ark and Nassau case the Comm ssion focused on the | ack

of an obligation to serve retail custoners as being the key to

appl i cant status under the Siting Act:

Significantly, each of the entities listed
under the statutory definition [of an electric
utility] may be obligated to serve custoners.
It is this need, resulting from a duty to
serve custoners, which the need determ nation
proceeding is designed to exam ne. Non-
utility generators such as Nassau and Ark have
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no such need since they are not required to
serve custoners. The Suprene Court recently
upheld this interpretation of the Siting Act.
Di sm ssal of these need determ nations is in
accord with that decision. See Nassau Power
Corporation v. Beard, 601 So.2d 1175 (Fla.
1992) 92 FPSC 10: 645 (enphasi s added)

The Commi ssion in Ark and Nassau went on to explain the

procedures which non-utility generators nust follow to obtain a
determ nati on of need, holding that the purchasing utility as well

as the non-utility generator nust participate:

Since our 1990 Martin Order (Order No. 23080,
i ssued June 15, 1990) the policy of this
Comm ssi on has been that a contracting utility
is an indispensable party to a need
determ nati on proceeding. As an indi spensabl e
party the utility will be treated as a joint
applicant with the entity with which it has
cont r act ed. : : . Thus, a non-utility
generator such as Ark or Nassau will be able
to obtain a need determ nation for its project
after it has signed a contract (power sales
agreenent) with a utility. 1d., at 92 FPSC
10: 645

Significantly the Comm ssion went on to state:

This schenme sinply recognizes the utility’s
pl anni ng and eval uati on process. It is the
utility’s need for power to serve its
custoners, which nmust be evaluated in a need
determ nati on proceedi ng. Nassau v. Beard,
supr a. A non-utility generator has no such
need because it is not required to serve
custoners. The utility, not the cogenerator
or independent power producer, is the proper
applicant. Id. at 92 FPSC 10: 645 (enphasis
added)

Both the Commssion and this Court have made a clear

distinction between non-utility generators who my have a
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voluntarily assuned contractual obligation to serve certain
custoners and wutilities who have a general public wutility
obligation to provide retail service to the public. Indeed, a non-
utility generator can be a co-applicant under the Siting Act only
if its project is contractually dedicated to neeting a specific
retail utility need. In making these findings the Court nmade no
narrowi ng distinction for cogenerators, but repeatedly used broad
| anguage in referring to non-utility generators.

The Conmi ssion’s reasoning in Ark and Nassau is entirely

consistent wth, and reinforced by, the unanbi guous definition of
a“utility” set forthin Section 366.82(1), Florida Statutes, which

states, in relevant part:

For the purposes of ss. 366.80-366.85 and
403.519, "utility" nmeans any person or _entity
of whatever formwhich provides electricity or
nat ur al gas at retail to the public...
(enphasi s added)

Al though the term*“utility” is not used in Section 403.519,

the termthat is used, “applicant”, is defined as an “electric
utility” wunder Section 403.503(4). To the extent that an
“applicant” nust be an “electric utility”, Section 366.82 does

not hi ng nore than further define an “electric utility” in terns of

an obligation to serve retail custoners

3. There is no statutory ambiguity, inconsistency or contradiction under the above-mentioned

3 As Conmi ssioner dark observes in her dissent, pages 57-58, the
terms “utility” and “applicant” were used interchangeably in the
predecessor provision of Section 366.82. As Conm ssioner Clark
expl ai ned:
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statutory interpretation. However, the Commission’s new interpretation ignores the explicit
statement in Section 366.82 of its applicability to Section 403.519. Unless Section 366.82 is
understood to modify or further define the term “applicant” in Section 403.519, the reference to
Section 403.519 in Section 366.82 would bemeaningless. This result would be clearly inconsistent
withthe Commission’ sview that astatute should be so construed asto giveameaningto every word
and phrasein it and, if possible, so asto avoid the necessity of going outside the statute for aidsto
construction.

The inescapable conclusion which one must reach on the basis of the Commission’s

reasoningin Ark and Nassau isthat Dukeis not an “electric utility” within the meaning of the Siting

Act and, therefore, cannot be a qualified applicant for need certification.

TheCommission’ sinterpretation of the Siting Act in Ark and Nassau wasupheld in Nassau

11, where this Court said:

The Comm ssion dismssed the petition,
reasoning that only electric utilities, or
entities wth whom such utilities have
executed a power purchase contract are proper
applicants for a need determ nati on proceedi ng
under the Siting Act.

In 1990, the Legislature enacted nunerous
revisions to the Power Plant Siting Act, the
Transm ssion Line Siting Act, and other | aws
affecting environnental regulation. 1990 Fl a.
Laws Section 24, Chapter 90-33, anended
Section 403.519, Florida Statutes, to change
the term “utility” in the first sentence to
“applicant.” It also required the publication
of notice of a request for a determ nation of
need, and provided that the Conm ssion's
determ nati on of need constitutes final agency
action. There is no indication in either the
title of the act, or in the legislative staff
anal yses, that the anendnent was designed to
broaden the entities authorized to request a
need determ nati on beyond persons or entities
providing electricity at retail.
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The Conmmi ssion’s construction of the term
“applicant” as wused in Section 403.519 is
consistent with the plain |anguage of the
pertinent provisions of the Act and this
Court’s 1992 decision in Nassau Power Corp. V.

Bear d.

The Commi ssi on r easoned t hat a need
determ nation proceeding 1is designed to
exam ne the need resulting from an electric
utility's duty to serve [retail] custoners
Non-utility generators, such as Nassau, have
no simlar need because they are not required
[by aw] to serve custoners. Nassau Il at 641
So. 2d 398. (parentheticals supplied)

It is clear from the foregoing that Duke is an inproper
applicant with regard to the 484 MN of excess plant capacity
included in the proposed project. Wile the Gty nmay have a need
for 30 MW it is not an applicant for the balance of the capacity
associated with the proposed facility. Duke, a non-utility

generator within the neaning of the Ark and Nassau deci sion, is not

a proper applicant for the remaining uncommtted capacity. It has
no statutory obligation to serve retail custoners. Duke has
presented no contract with any utility serving retail load to

purchase the remaining plant capacity. Duke has no utility co-
applicant with respect to that excess capacity. Consequently the
Comm ssion erred in allow ng Duke to proceed as an applicant with

respect to the uncommtted portion of the proposed plant.
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The Counter Argunents Adopted in the
Comm ssion Order Do Not Establish Duke as a
Proper Applicant Under the Siting Act.

In an effort to overcone controlling precedent and clear
statutory |anguage, the Commssion’s Oder attenpts several

justifications.

The Order clainms Duke is a “regul ated el ectric conpany” within
the nmeaning of the Siting Act because it is an BEWG
regul ated by the FERC.

The Conm ssion Order al so contends that Duke is an “electric
utility” wthin the nmeaning of Section 366.02(2), Florida
Statutes (Order beginning at page 19; R 2676).

The Order al so concludes that the project is ajoint electric
power supply project under Chapter 361, Florida Statutes,
and, therefore, a “joint operating agency” wthin the
meani ng of the Siting Act (Order begi nning at page 22; R
2679) .

Finally, the Order attenpts to distinguish the applicability
of the Conmmission’s own Ark and Nassau decision and the

decisions of this Court in Nassau | and Nassau ||

Each of these efforts to characterize Duke as a proper applicant
under the Siting Act and to distinguish controlling precedent is

erroneous, as a matter of |aw, and should be rejected.

Duke is Not a “Regul ated El ectric Conpany”
Wthin the Meaning of the Siting Act.

Begi nning at page 17 of the Order (R 2674), The Conm ssion

erroneously concl udes that Duke’ s “public utility” status under the
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Federal Power Act makes it a proper applicant under the Siting Act.
Apparently, in the Comm ssion’s view, being regulated by the FERC
(or presumably by any other regulatory agency) is all that was
envi sioned by the Legislature when it adopted the Siting Act.
However, Nassau, as a QF and Ark as an | PP, |ike Duke, were “public
utilities” wunder the Federal Power Act, yet the Comm ssion

concl uded that neither qualified as an applicant in Ark and Nassau.

Agai n, the Conm ssion stated:

Ark and Nassau do not qualify as applicants.
Neither Ark nor Nassau is a city, town, or

county. Nor is either a public utility
district, regul ated el ectric conpany, electric
cooperative or joint operating agency. 92
FPSC 10: 645.

Merely being subject to FERC jurisdiction for purposes unrelated to
the Siting Act did not render Ark or Nassau “regul ated electric
conpani es” qualified to apply for a determ nati on of need under the
Siting Act. This Court concurred in the Conm ssion’s construction

of “applicant” in its Nassau Il decision.

The Comm ssion Erred in Concluding that the
Proposed Project is a “Joint Power Supply
Project” and, therefore, a “Joint Operating
Agency” which Qualified as an Applicant
under the Siting Act.

The Oder refers to joint operating agencies that are
qualified as applicants under the Siting Act definition. The Joint
Power Act, Section 361.10, Florida Statutes, et. seq., contenpl ates
joint involvement. The Act enpowers electric utilities, or other

entities whose nenbership consists only of electric utilities, to
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join with other entities:

For the purpose or purposes of jointly
financi ng, acquiring, constructing, nmanagi ng,
operating or owning any project or projects.
(enmphasis added) Section 361.12, Florida
St atutes

The Comm ssion’s Order concludes, at page 23 (R 2680):

In sum the City, an “electric utility,” has
exercised its authority under Section 361.12,
Florida Statutes, to join wth Duke New
Snyrna, a “foreign public utility” for the
purpose of jointly financing and acquiring a
“project,” the proposed pl ant.

This sinply is not the case. The joint petitioners did not
all ege or denonstrate that the City will be involved in any way in
the financing, acquiring, constructing, nmanaging, operation or
ownership of the proposed project. In fact, the record
denonstrates that all of these activities wll be performed solely
by Duke New Snyrna. Duke will build, own, and operate the plant
and has agreed only to sell a mniscule portion of the output to
the Cty. Duke will bear all of the capital investnent and
operating risks associated wwth the project. (Tr. 572). Duke will
design, engineer, construct, finance and own the project. (Tr
583). The City’'s only role is that of an entity with entitlenent
to 30 MWof the project’s capacity and associ ated energy. Cearly
there will be no joint electric power supply project within the
contenplation of the Joint Power Act. This is sinply another

exanpl e of ways in which the Order relies on inapplicable statutory

definitions in an effort to justify an erroneous result.
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The Commission Erred in Accepting Duke’'s
Contention that it is an “Electric Uility”
under Section 366.02(2), Florida Statutes.

Duke contended and the Conmm ssion found that Duke is an
electricutility as defined in Section 366.02(2), Florida Statutes.
This conclusion is intended to buttress the argunent that Duke is
a regulated utility within the neaning of Section 403.503(13) and
that the Comm ssion would have jurisdiction over Duke to ensure
that the anticipated economc and reliability benefits attributed
to the project would materialize. However, the statutory |anguage
does not support the Comm ssion’s concl usion.

Under Section 366.02(2), an “electric utility” is defined as:

. . .any municipal electric utility, investor-
owned electric wutility or rural electric
cooperative that owns, nmaintains or operates
an electric generation, transm ssion or
distribution systemw thin this state.

|f Duke truly were an electric utility as defined in Section
366.02(2), Florida Statutes, this would lead to results that even
Duke contends should not occur. Section 366.04, Florida Statutes,
in defining the jurisdiction of the Conm ssion, states that the
Comm ssi on shal |l have power over electric utilities for a nunber of
pur poses including (a) prescri bi ng uniform systens and
classifications of accounts; (b) prescribing a rate structure for
all electric utilities; and (c) approving territorial agreenents

and resolving territorial disputes.

The logic of the statutory provisions in question, as they
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bear on this case, is quite sinple and inescapable. If the
Commi ssi on has Section 366.04 authority over all electric utilities
and if Duke is not subject to all of the Comm ssion’s Section
366. 04 powers, as is the case by Duke’s own adm ssion, then Duke is
not an “electric utility” within the nmeaning of Section 366.02(2)
and the Conm ssion has no jurisdiction over Duke

4

The Commission’s Order points out on page 19 (R. 2676) that Duke:

. . .agrees that it 1is subject to the
Comm ssion’s Gid Bill and TYSP (Ten Year Site
Pl an) regul atory requirenents. :
(parent hetical supplied)

However, neither Duke nor the Comm ssion has the authority to
unilaterally and selectively tailor the nature and extent of
Comm ssion jurisdiction over Duke. Jurisdiction over the subject
matter of an action nmust be conferred by | aw and cannot be acquired

by virtue of the consent of the parties. Butler v. Allied Dairy

Products, Inc., 151 So.2d 279 (Fla. 1963). The Comm ssion erred in

accepting Duke’s offer to consent, in a very limted way, to be
“treated” as an electric utility solely to bol ster Duke’ s argunent

that it qualifies as an applicant under the Siting Act.

4 Duke responded during oral argument on the notions to dismss
bel ow that the Comm ssion |acks authority to prescribe a rate
structure for Duke and that Duke i s not subject to the conservation
requi renents that other electric utilities face. (Tr. 94). Duke
al so contends that the provisions of Section 366.04, Florida
Statutes, relating to the resolution of territorial disputes does
not apply to them (Tr. 94).
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In summary, the Comm ssion’s consent to all ow ng Duke to adopt
an applicable statutory definition and assunme statutory roles
constitutes a clear departure fromthe essential requirenents of
| aw and constitutes an erroneous interpretation of the governing

stat ut es.

The Comm ssion Order Fails to Distinguish the
Controlling Precedent of the Comm ssion’s Ark
and Nassau Deci sion and this Court’s Deci sions
in Nassau | and 11.

After acknow edging that the Nassau cases “appear to be
persuasive in the instant docket,” the Oder attenpts to
di stingui sh those controlling precedents on the ground that they
are relevant only with regard to the Conmm ssion’s statutory
interpretation of the threshold qualifications required of QFs
seeking applicant status under the Siting Act. However, the

Commi ssion squarely established inits Ark and Nassau deci si on and

this Court affirnmed in Nassau |l that non-utility generators are

not qualified to apply for a need determ nati on under the Siting
Act, unless the proposed capacity addition is conmmtted to a

utility serving retail custonmers. In the Ark and Nassau deci sion,

after observing that it is a utility's need for power to serve its
custoners that nust be evaluated in a need deternination

proceedi ng, the Conm ssion sai d:

: .a non-utility generator has no such need
because it is not required to serve custoners.
The utility, not t he cogener at or or
i ndependent power producer, is the proper
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applicant. (enphasis supplied)

Nowhere in the Ark and Nassau deci sion i s there any suggestion

that the Comm ssion’s statutory interpretation applied only to QFs,
as suggested in the Oder. On the contrary, the Conm ssion

explicitly applied its statutory interpretation in Ark and Nassau

to all “non-utility” generators, which the Comm ssion defined as

i ncl udi ng QFs, cogenerators and independent power producers

TheCommission’ sreferenceto an independent power producer in theabove guoted portion

of its Ark and Nassau decisionistelling. Independent power producers, like cogenerators, are non-

utility generators. However, independent power producers, unlike cogenerators, lack the authority
to require utilities providing retail service to purchase their output. The new found cogeneration
distinction, put forth by Duke late in the proceeding below simply doesn’t exist. The Commission
decision reviewed by this Court in Nassau | did not set adifferent standard for cogeneratorsin need
proceedings. Instead, the Commission merely determined that a cogenerator would no longer be
excused from the Siting Act criteria already applicable to other non-utility generators.

In the proceeding below, acopy of Ark Energy Inc.’ sPetitionfor Determination of Need was
admitted as Exhibit 5 (A. 1-15). Thisisone of the Petitions the Commission dismissed in its Ark
and Nassau decision. Ark’ sPetition shows, onitsface, that Ark wasan independent power producer
and not a cogenerator. The Commission saw no reason to treat these two types of non-utility
generators (one a cogenerator and the other not) any differently in concluding that neither was a

proper applicant under the Siting Act. In Ark and Nassau the Commission only reserved for future

5 As Commi ssioner Clark points out at page 61 of the Oder: "A
review of the transcripts fromthe Agenda Conference where the Ark
and Nassau petitions were discussed |ikew se does not support the
distinction. The focus of the debate was that in order to be an
applicant, the entity had to have an obligation to serve retail
custoners.” (R 2718)
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determination thequestion of whether aself-service generator (which hasitsown need to serve) may
be an applicant for aneed determination without autility co-applicant. That issuewasnot addressed
below and is not before the Court.

The attempt in the Commission’s Order to distinguish Ark and Nassau and Nassau | and |1

ontheground that those decisions set astandard solely applicable to cogeneratorsissimply contrary
to the holdings of those decisions and the rationale upon which they arebased. That effort should

be rejected.
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1. THE COWM SSI ON ERRED I N PRESUM NG NEED ON A
PENI NSULAR FLORIDA BASIS RATHER THAN |IN
ADHERI NG TO THE UTI LI TY AND UNI T SPECI FI C NEED
DETERM NATI ON REQUI REMENTS OF NASSAU | .

At page 41 of the Order (R 2698), the Comm ssion concl udes
that the project wll provide benefits to Peninsular Florida s
operating reliability. At page 45 of the Oder (R 2702), the
Comm ssion asserts that need nmay be shown by a petitioner based
either on economcs or reliability. Utimtely, the stated basis
for the Comm ssion’s approval of the project is assunmed econonc
need, al though the Comm ssi on suggests that thereis areliability-
based need for the project as well. Tanpa Electric respectfully
suggests that the Comm ssion has abrogated its responsibilities
under the Siting Act by m sapplying the statutory need criteriain
this case.

Both the Conmm ssion and this Court have nade it abundantly
clear in the Nassau decisions that the “need” which nust be
eval uated under the Siting Act is the utility specific and unit
specific need of an individual utility that has an obligation to
serve the public
¢ Therefore, by definition, Duke could not have a need cognizable under the Siting Act. The Order
makesno attempt to analyzeany need for theuncommitted megawattsgenerated by Duke’ sproposed
plant on aunit or utility specific basis.

The Commission’ s Order 22341, affirmed by this Court in its Nassau | decision, stated that

6 “This [legislative] schenme sinply recognizes the utility’'s
pl anni ng and eval uati on process. It is the utility's need for power
that nust be evaluated in a need determ nation proceeding. . . .A
non-utility generator has no such need since it is not required t
serve custonmers.” Ark and Nassau, at 92 FPSC 10: 645
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the need determination criteria of Section 403.519, Florida Statutes, are“ utility specific.” Therethe

Commission said:

The Siting Act and Section 403.519 require
that this body nake specific findings as to
the systemreliability and integrity, need for
electricity at reasonable cost, and whether
t he proposed plant is the nost cost-effective
alternative available. Cearly these criteria
are utility and unit specific.

In re: Hearings on Load Forecasts, Generation
Expansi on Pl ans, and Cogeneration Prices for
Peninsular Florida's Electric Utilities, 89
FPSC 12: 294, 318-109.

Nassau appeal ed the Conm ssion’s interpretation of the Siting
Act to this Court, claimng that the cogeneration rules required
t he Conm ssion to determ ne need on a statewi de basis. |In Nassau
I this Court expressly rejected the argunent that the need criteria

under the Siting Act are not utility specific:

We reject Nassau's alternative argunent that
the Siting Act does not require the PSC to
determne need on a utility-specific basis.
In Order No. 22341, the Comm ssion clearly
adopted the position that the four criteriain
Section 403.519 are ‘utility and unit
specific’ and that need for the purpose of the
Siting Act is the need of entity ultimately
consum ng the power. (footnote 9, at 601
So. 2d 1179)

The Court went on:

The PSC s interpretation is consistent with
the overall directive of Section 403.519,
which requires, in particular, that the
Conmmi ssion determ ne the cost effectiveness of
a proposed power plant. This requirenent
woul d be rendered virtually neaningless if the
PSC were to required to calculate need on a
statewi de basis w thout considering which
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localities woul d actual ly need nor e

electricity in the future. (enphasi s
supplied) Nassau Power Corporation v. Beard,
L d.
In light of the fact that there is no retail load serving utility

sponsoring the 484 MN of excess plant capacity at issue in this
proceedi ng and no contract under which Duke proposes to sell that
capacity to aretail serving utility, the Comm ssion was forced to
gl oss over or “bend” these need criteriato fit the case before it.
As a result the Comm ssion was forced to presune away the statutory
need criteria and “find” need through circular and ill ogical

anal ysi s.

1. THE ANALYSIS AND  CONCLUSI ONS IN  THE
COMM SSI ON' S ORDER REGARDI NG THE NEED CRI TERI A
IN SECTION 403.519, FLORI DA STATUTES, ARE
NECESSARI LY | LLOG CAL AND ERRONEQUS G VEN THE
COWMM SSI ON' S ERRONEQUS PREDI CATE THAT DUKE | S
A PROPER APPLI CANT UNDER THE SI TI NG ACT.

Al t hough the Comm ssion’s Order ultimately backs away from a
finding of need on reliability grounds, the Order, nonetheless,
suggests that the project is needed for reliability purposes.
However, the basis for this conclusion is circular at best. The

Comm ssion states at page 42 of the Order (R 2699):

Based on the record, we believe that the
capacity from the Project is needed by the
City to continue to serve its custoners.

We believe that the Participation Agreenent
(between Duke and the City) as well as the
testinmony and exhibits of wtness Vaden
sufficiently denonstrate the need for the 30
MV entitlenent. W are persuaded that the
entire 514 Mv are what make the 30 MN
entitlement cost effective, and the entire
project is, therefore needed for (the Gty’s)
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system reliability. (enphasi s added;
parent hetical supplied)

The fact that the Gty may need 30 MNWfor reliability purposes
has nothing to do with the question of whether or not there is a
utility specific reliability need for the bal ance of the project’s
generation. It is clear that the Cty has no reliability need for
the remaining 484 MN The Comm ssion’s conclusion that the
remai ning 484 MNis needed for reliability purposes because they
make the Cty’'s 30 MW cost-effective is a non sequitur. If the
only docunented utility reliability need is for 30 MNto serve the
Cty' s load, then one would think that the proposed 514 MWVplant is
not the nost cost-effective neans of neeting that docunented
demand.

The basis for the Conm ssion’s determ nation of need in this
proceeding is nulti-faceted. At page 41 of the Order (R 2698),
t he Comm ssion concludes that the project will provide benefits to
Peninsul ar Florida s operating reliability.

At page 45 of the Order (R 2702), the Conm ssion asserts that
need may be shown by a petitioner based either on econom cs or
reliability. Utimately, the stated basis for the Conm ssion’s
approval of the project is assuned econonm c need. Tanpa Electric
respectfully suggests that the Commi ssion has abrogated its
responsi bilities under the Siting Act by m sapplying the statutory
need criteria in this case.

In the Nassau decisions both the Comm ssion and this Court
made it abundantly clear that the “need” which nust be eval uated

under the Siting Act is the need of an individual utility that has

35



an obligation to serve the public. Therefore, by definition Duke
coul d not have a need cogni zabl e under the Siting Act.

Quite apart fromthe Order’s Nassau-related infirmties, one
cannot reasonably leap to the conclusion that the entire project
will provide net benefits to Florida ratepayers generally, just
because the project may allow the Cty to buy 30 MV at a | ower

price that it could find el sewhere

7

"In the Staff Recommendation, at page 60 (R 2387), the Staff states:
: .1t appears that Duke has nade its 30
MNVentitlement to the City a loss leader. In
ot her words, the |ow cost power provided to
the City i s contingent upon the entire project
bei ng constructed. As such, if the Project is

not constructed, the Cty wll have to
construct or contract for higher cost capacity
and ener gy.

During the Special Agenda Conference conducted in the proceeding
bel ow on March 4, 1999, the Project is referred to as a | oss | eader on
several occasions. On page 93 of the transcript (R 2540), the PSC s
Director of Electric & Gas states:

In this case here we have a retail serving
utility that needs 30 negawatts. It can get a
deal, a loss | eader. Everyone is aware of why
Duke is giving thema | oss | eader, and we can
certify it as cost effective to the applicant.

Agai n on page 103 of the Special Agenda Conference transcript (R
2550) Director of Electric & Gas states:
The entire unit nakes the 30 negawatts cost
effective to the Cty applicant as a | oss
| eader. :

Finally on pages 108 and 109 of the Special Agenda transcript (R
2555- 2556) Conmi ssi oner Jacobs observes:
.1 think it’s pretty clear that that’s a very
favorable rate that was given to the City of New
Snyrna Beach pretty nuch as you characterize it a
| oss | eader.

Commi ssi oner Jacobs goes on to note that any generation out of the
proposed unit beyond the City’'s 30 negawatts woul d “very likely be nore”.
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The Commission also advances the proposition that Floridawill enjoy economic benefits
from the project since retail ratepayerswill be relieved of the costs associated with utility capacity
investment since Duke will bear dl of thefinancial risk associated with the project. This conclusion
is aso flawed. Counsel for Duke agreed with Commissioner Clark during the hearing that to the
extent sales made from the proposed plant displace sales that investor-owned utilities, like Tampa
Electric, might have made at wholesale, and those sales are supported by investment that the
Commission hasalowed in their retail rate base, theretail customers will be worse off because they
would not get the benefit of those wholesale sales revenues. (Tr. 188-189). In addition, to the
extent that power from the project is sold out of state and utilities have to purchase more expensive
replacement power as aresult, then Florida ratepayers would see no economic benefit
8.

A third and overarchinglayer of infirmity of the Commission’sfinding of need in this case
is the Commission’s inability to ensure that the identified need will be met. This inability
completely undermines the Commission’s ability to discharge its responsibilities under the Siting
Act in amanner that is consistent with legidative intent.

Thereis no need to guess at thelegidativeintent behind the Siting Act. Section 403.503(2),
Florida Statutes, specifies, in relevant part, that the Siting Act is intended “to effect a reasonable
bal ance between the need for thefacility and the environmental impact resulting from construction
and operation of the facility. . .”. Recognizing that the construction of any power plant islikely to

have environmental consequences, the Siting Act isintended to ensure that such consequences are

(R 2556)
8 As the Conmi ssion noted at page 41 of the Order:

“Utility intervenors argued that there are no
assurances that Duke would not sell all or a
portion of its nerchant plant capacity out of
state. Joint Petitioners Wtness Geen did
acknow edge t hat under certain circunstances, power
sales to the north could occur.” (R 2698)
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not imposed on the state unless there is a sufficient need within the state for the power plant in
guestion. The Commission isallocated the responsibility under the Siting Act to determinewhether
asufficient need exists and that the proposed project will satisfy the identified need.

In the case of jurisdictional utilities, the Commission hasthe power to assure that the need,
once identified, will be met by the proposed project or some dternative. In the case of non-utility
generators, such as Duke, who are not subject to Commission jurisdiction, the Commission is
powerless to ensure that the need identified by the non-utility generator will be met, even if the
project is built and placed in commercial service. If the state is left with the environmental
consequences of anew power plant without obtaining the need-related benefitswhich justified the
construction of the plant in the first place, then the stated purpose of the Siting Act is utterly
frustrated and the Commission has not properly discharged its statutory responsibilities.

As discussed above, the Commission has no jurisdiction over Duke and cannot, therefore,
requirethat the project serve Florida sreliability need. By the sametoken, the Commission hasno
jurisdiction to require that the uncommitted 94 percent of the capacity of the project will be priced
in a manner that will create economic benefits for Florida ratepayers. Instead, the Commission

abdicates this responsibility to “the market” with the hope that economic benefits will accrue.
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CONCLUSION

The Commission’s conclusions that Duke is a qualified applicant under the Siting Act and
that all of the capacity proposed by Dukeis needed within the meaning of Section 403.519, Florida
Statutes, is a clear departure from the essential requirements of law and constitutes an erroneous
interpretation of the governing statutes. Based on theforegoing, the Commission’ sOrder on appeal
should bereversed and remanded for entry of an order finding asamatter of law that neither Duke
nor the City is a proper applicant for a determination of need under Section 403.519, Florida
Statutes, with respect to the uncommitted 484 MW portion of Duke' s proposed power plant.

DATED this____ day of July, 1999.
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HARRY W LONG JR
TECO Energy I nc.
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JAVES D. BEASLEY
Ausl ey & McMil | en
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