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CERTI FI CATE AS TO TYPE SI ZE

It is hereby certified that this brief was prepared with 12-
poi nt Courier font, a non-proportional font.

PRELI M NARY STATEMENT

Al t hough three appeals of the sanme order are before the
Court, there is one record fromthe proceedi ngs of the Florida
Public Service Commi ssion ("PSC') below. Citations to the record
on appeal are in the form R(volune)-(page no.). Citations to the
transcript of the hearings below are in the form T(vol une) - ( page
no.). Citations to the exhibits in the case below are in the
formEx (no.) at (page no.). All references to the Florida
Statutes are to the 1997 edition, unless noted otherw se.

The foll owm ng abbreviations and terns are used herein.

UCNSB - the Utilities Conm ssion, Cty of New Smyrna Beach
Fl ori da

Duke - Duke Energy New Snyrna Beach Power Conpany, Ltd., L.L.P

Project - the New Smyrna Beach Power Project, the proposed 514 MW
gas-fired electrical power plant for which the PSC
determ ned need in the proceedi ng bel ow.

Participation Agreenent - a binding contract between the UCNSB
and Duke, setting forth the rights and obligations of the
UCNSB and Duke with respect to the Project.

PSC - the Florida Public Service Conm ssion.

Order - the PSC s order on appeal, Order No. PSC- 99-0535- FOF- EM
Order Ganting Determ nation of Need (for the Project).

PPSA - the Florida Electrical Power Plant Siting Act,
Sections 403.501-.518, Florida Statutes (1997).

FEECA - the Florida Energy Efficiency and Conservation Act,
conprising Sections 366.80-.85 & 403.519, Florida Statutes.

1



FERC - the Federal Energy Regul atory Conm ssi on.

Federal Power Act - a federal law, codified at a 16 U.S.C.S. 8§
791(a) et seq., that, inter alia, provides for federal
regul ati on of whol esale electricity sales and transm ssion
in interstate conmmerce.

PUHCA - the Public Uility Hol di ng Conpany Act of 1935.

Energy Policy Act or EPAct - an act of the U S. Congress, Public
Law 102- 486, that amended both the Federal Power Act and the
Public Utility Hol di ng Conpany Act of 1935.

QU - an investor-owned public utility, usually a vertically
integrated utility that engages in the generation,
transm ssion, and distribution of electricity; as used
herein, "the 10Us" refers to Appellants FPL, FPC, and TECO

FPC - Florida Power Corporation, an | QU that opposes the Project.

FPL - Florida Power & Light Conpany, an | QU that opposes the
Proj ect.

TECO - Tanpa El ectric Conpany, an |1 QU that opposes the Project.

QF - aqualifying facility as defined in the rules of the FERC
18 CFR § 292.101 et seq. There are two types of QFs,
"qualifying cogeneration facilities" and "qualifying snal
power production facilities.” (The latter is not relevant to
this case.) Pursuant to PURPA, QFs have the legal right to
force utilities to buy their electric power output at the
utility's avoi ded cost.

Qual ifying Cogeneration Facility - a QF that produces electricity
and useful thermal energy by the sequential use of energy
produced from a conbustion process. To be a qualifying
cogeneration facility, a cogenerator nust satisfy specified
efficiency and ownership criteria in the FERC s rul es.

Cogenerator - A power producer that produces electricity and
useful thermal energy by the sequential use of energy
produced from a conbusti on process.

Merchant Plant - an electrical power plant that is not in the
rate base of a regulated utility and for which captive
retail electric ratepayers are not subject to being forced
to pay through regul ated rates.

Non-Utility Generator - a termfrequently used | oosely to refer

2



to an electricity supplier other than a vertically
integrated utility that provides electric service at retail.

| ndependent Power Producer - an electricity supplier that is not
related to the utility or utilities to which it sells power,
usually used to refer to a QF or another supplier.

Exenpt Whol esal e Generator or "EWG' - a public utility under the
Federal Power Act that sells electricity at wholesale in
interstate commerce but which, pursuant to certification by
the FERC, satisfies criteria exenpting both the specific
utility and any parent or affiliate conpany fromregul ation
by the Securities Exchange Comm ssion pursuant to PUHCA

PURPA - the Public Uility Regulatory Policies Act of 1978,
P.L. 95-617, codified as part of the Federal Power Act.

JURI SDI CTI ON OF THE COURT

The Fl orida Suprenme Court has jurisdiction over this appeal
pursuant to article V, section 3(b)(2) of the Florida
Constitution and Section 350.128(1), Florida Statutes ("F.S.").
The UCNSB adopts the jurisdictional argunents made in its joint
response (wth Duke) in opposition to FPL's notion to transfer
t hese appeals to the First District Court of Appeals.

STATEMENT OF THE CASE AND FACTS

The I OUs' statenents of the case and facts are frequently
i nconplete, incorrect, msleading, irrelevant, and argunentati ve.
Consequently, the UCNSB rejects the 1QUs' statenents and
substitutes the foll ow ng.

The key issues presented by these appeals are: (1) whether
the PSC erred in concluding that both the UCNSB and Duke are
proper applicants for the PSC s determ nation of need for the

Project, and that their Joint Petition for Determ nation of Need



for the Project was proper; and (2) whether the PSC erred in
granting its affirmati ve determ nation of need for the Project.
To fully conprehend these issues, it is necessary to understand
the statutory and regulatory framework governing the UCNSB' s (and

Duke' s) application and the Project.

The Statutory Franmework

The case bel ow was a proceeding to determ ne the need for
t he New Snyrna Beach Power Project pursuant to Section 403.519
and the PPSA. Mst new power plants! nust be approved under the
PPSA before construction may begin. 8 403.506(1), Fla. Stat. The
permtting process for PPSA-jurisdictional plants includes the
PSC s need determ nation pursuant to Section 403.519, a | and use
hearing, and a site certification hearing. 8 403.508(1)-(3), Fla.
Stat. Ootaining the PSC s affirmative determ nation of need is a
prerequisite to holding the site certification hearing. 8
403.508(3), Fla. Stat. Following the site certification hearing,
an admnistrative | aw judge issues a recomended order to the
Governor and Cabinet, sitting as the Siting Board, for final
di sposition. 8 403.509(1)-(2), Fla. Stat. The PSC s

determ nation of need is one of the inportant factors that the

1 Any new steam or solar electric generating facility that
w Il have 75 MNor nore of electric generating capacity mnmust be
permtted under the PPSA. Power plants that do not have at | east
75 MV may, at the applicant's option, seek certification under
t he PPSA or may pursue individual permts fromthe respective
permtting agencies.



Siting Board considers when bal ancing the need for a proposed
power plant and the environnental inpacts resulting fromits
construction and operation. 8 403.502, Fla. Stat.

An entity nust have standing as a proper "applicant” for the
PSC s determ nation of need and for site certification by the
Siting Board. Section 403.519 provides as follows.

403. 519 Exclusive forumfor determ nation of need.
-- On request by an applicant or on its own notion, the
comm ssion shall begin a proceeding to determ ne the
need for an electrical power plant subject to the
Florida Electrical Power Plant Siting Act. . . . In
making its determ nation, the comm ssion shall take
into account the need for electric systemreliability
and integrity, the need for adequate electricity at a
reasonabl e cost, and whether the proposed plant is the
nost cost-effective alternative available. The
comm ssion shall also expressly consider the
conservation nmeasures taken by or reasonably avail abl e
to the applicant or its nenbers which mght mtigate
the need for the proposed plant and other matters
wthinits jurisdiction which it deens rel evant.

An "applicant"” is defined as "any electric utility which
applies for certification pursuant to the provisions of [the
PPSA]." 8§ 403.503(4), Fla. Stat. In turn, "electric utility" is
defined in Section 403.503(13), F.S., as follows:

"Electric utility" neans cities and towns,

counties, public utility districts, regulated electric

conpani es, electric cooperatives, and joint operating

agenci es, or conbinations thereof, engaged in, or

aut horized to engage in, the business of generating,

transmtting, or distributing electric energy.

Thus, any of the enunerated entities, or any conbination, may

seek certification of a proposed power plant, and may seek the



PSC s determnation of need as part of that process.?

The Project proposed by the UCNSB and Duke must be approved
under the PPSA. Thus, the purpose of the PSC s proceedi ng bel ow
was to determ ne whether the Project is needed, based on the

statutory criteria.

The Requl atory Franewor k

Applicants under the PPSA include "regul ated electric
conpanies." 8 403.503(13), Fla. Stat. Understandi ng what
entities are and are not subject to regulation, and by what
regul atory bodies, is thus critical to understandi ng why the PSC
correctly found that Duke is a proper applicant.

Utilities providing electric service may be subject to the
jurisdiction of the FERC and of the state regulatory authority,
e.q., the PSC, in each state in which they operate. For exanple,
FPL, FPC, and TECO are subject to FERC regul ation, under the
Federal Power Act, of their whol esal e power sales and
transm ssion service, and to PSC regul ati on, under Chapter 366,
F.S., of their retail rates and service. Generally, any conpany
that sells or transmts electricity at wholesale in interstate

comerce is a "public utility" as defined in the Federal Power

2 Contrary to the 1QUs' assertions, there is no reference to
"monopoly utilities" or to "retail utilities" in any part of the
PPSA. Indeed, the word "utility" does not even appear in Section
403.519. It is clear that the generation and sale of electricity
at wholesale is not a nonopoly industry, because nost utilities
buy and sell power froma variety of utilities and ot her
entities, including QFs.



Act,?® and subject to the jurisdiction of the FERC. Cenerally,

any conpany that sells electricity at retail is subject to state
regul atory authority with respect to such sales. See 88
366.02(1), 366.04(1), 366.041(1), & 366.06(1), Fla. Stat.
Utilities providing only whol esal e service may al so be subject to
the jurisdiction of state regulatory authorities to the extent
authorized by state law and to the extent that such regulation is
not preenpted by federal law. 4 The FERC regul ates rates for

sales of electricity at wholesale in interstate comerce; state
regul ation of such sales is preenpted by the Federal Power Act.
See 16 U.S.C.S. 8§ 824a (1994). Uilities that are subject to the
FERC s jurisdiction nust have a FERC-approved tariff for the sale
of their services. Id. at 8§ 824d. FERC nay set the rates for
such sal es via conventional regulation of rate base and prudent

expenditures, or it may authorize the utility to charge market -

316 US. CS. 8§ 824(b)(1) (1994). See Federal Power Conmm n
v. Florida Power & Light Co., 404 U S. 453, 463 (1972) (whol esal e
transm ssion and sale of electric power in interstate conmerce
hel d subject to regulation by the Federal Power Comm ssion, the
predecessor of the FERC).

4 See In Re: Doswell Limted Partnership, (Case No.
PUEB90068) (Va. Corp. Conmin, Feb. 13, 1990) (wholesale utility
subject to state regulation to the extent not preenpted);
Arkansas Electric Coop. Corp. v. Arkansas Public Service Commin,
461 U. S. 375 (1983) (whol esal e electric cooperative that was
specifically exenpted from FERC regul ati on was subject to state
regul ation, by the Arkansas PSC, where authorized by state | aw);
see also In the Matter of the Petition of AES Greenfield, (Case
No. 41361) (Ind. UWil. Reg. Conmin, March 11, 1999) ( merchant
plant held a "public utility" within the neaning of I|ndiana
statutes, but Indiana Uility Regul atory Conm ssion declined to
exerci se such jurisdiction).




based rat es.

In Florida, any entity, other than a nunicipal electric
utility systemor a cooperative utility system that supplies
electricity to or for the public, is a "public utility." 8
366.02(1), Fla. Stat. PSC orders that have interpreted the key
"to or for the public" |anguage of this statute have focused on
whet her the entity engaged in the retail sale of electricity. In

Re: Petition of PWVentures for Declaratory Statenent in Pal m

Beach County, 87 FPSC 10: 247, aff'd sub nom PWVentures v.

Ni chols, 533 So. 2d 281 (1988); In Re: Petition of Sem nole

Fertilizer Corp. for a Declaratory Statement Concerning the

Fi nanci ng of a Cogeneration Facility, 90 FPSC 11: 126.

Retail -serving public utilities in Florida generally have an
exclusive right to serve custoners in their service areas. See 8
366.04(2)(d)&(e), Fla. Stat. These custoners are thus "captive"
retail custoners of these utilities. See Al at 27-28, 47. These
utilities are entitled to charge rates that allow themto cover
all reasonable and prudently incurred expenses, including a
reasonable return on investnent. 8§ 366.041(1), Fla. Stat. ("no
public utility shall be denied a reasonable rate of return upon
its rate base"); 88 366.06(1)& 2), Fla. Stat. Thus, when a
public utility buys and owns a power plant, it is entitled to
recover all costs of owning and operating the power plant,

i ncl udi ng depreciation and a reasonable return on its investnent,

subject to the PSC s determ nation that the investnment was



prudent when nmade.

The PSC s electric regulation statute, Chapter 366, also
recogni zes another type of electricity provider, an "electric
utility,"” defined in Section 366.02(2) as foll ows:

"Electric utility" nmeans any municipal electric

utility, investor-owned electric utility, or rural

el ectric cooperative which owns, naintains, or operates

an electric generation, transm ssion, or distribution

systemwi thin the state.

The PSC regul ates "electric utilities" for the foll ow ng
purposes: for retail utilities, to prescribe a rate structure, to
approve territorial agreenents, and to resolve territorial

di sputes; and for all utilities (i.e., both whol esal e and
retail), to require the filing of reports and other data, and to
require electric power conservation and reliability within the
grid, for operational and energency purposes. 8 366.04(2)(c)&(f),
Fla. Stat. The PSC al so has: jurisdiction over a coordinated
power supply grid (8 366.04(5), Fla. Stat.); jurisdiction over
saf ety standards for transmi ssion and distribution facilities (8§
366.04(6), Fla. Stat.); and the authority to assure the
availability of energy reserves to ensure that grid reliability
and integrity are maintained. 8 366.055, Fla. Stat.

In supplying service to their custoners, retail-serving

utilities may generate power fromtheir own power plants or they

may contract for power from other suppliers.® Such other

5 In Florida, approximately 21 retail-serving utilities
have generation facilities and approximtely 34 retail -serving
utilities do not. Fla. Pub. Serv. Commn, Statistics of the
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suppliers include other vertically-integrated utilities, e.q.,
FPL, FPC, and TECO, whol esale-only utilities, power marketers,
and QFs.® Wth the exception of certain power purchases from QFs
under PURPA, all whol esal e purchases are voluntary by the
purchasing utility; no non-QF power supplier can require a
utility to buy its power. Retail-serving utilities may buy power
from any whol esal e power suppliers that they choose, and they may
recover the costs of such purchases subject to a prudence review
by the PSC. See § 366.06(1), Fla. Stat.

QFs, however, have the legal right under PURPA to require
retail-serving utilities to buy their output (both capacity and
energy) at prices not exceeding the purchasing utility's ful
avoided cost.” In Florida, nost QFs sell their capacity and

energy to purchasing utilities pursuant to |ong-term contracts.

Florida Electric Uility Industry, 1997 at 5 (1998). The UCNSB
has a small anobunt of generation capacity (18.8 MAN but buys nbst
of its power fromother suppliers at whol esal e. T3-389.

6 G her terms, such as "non-utility generator" and
"i ndependent power producer," are sonetines applied to QFs and
whol esal e public utilities. Wile QFs are not public utilities
under the Federal Power Act, all other entities that sel
electricity at wholesale in interstate comerce are. Thus, it is
at | east sonewhat of a msnoner to refer to such entities as
"non-utility" generators; this term probably cane to be applied
to such entities because they are not traditional vertically-
integrated utilities (i.e., utilities that own and operate
generation, transmssion, and distribution facilities).

" The term"full avoided costs" nmeans "the increnental costs
to the utility of the electric energy or capacity, or both,
whi ch, but for the purchase from cogenerators or small power
producers, such utility would generate itself or purchase from
anot her source." 8 366.051, Fla. Stat.
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The PSC reviews these contracts for approval of cost recovery on
the front end. Fla. Adm n. Code R 25-17.0832(3)-(4). Thus,

captive retail customers can be forced to pay the capital and

operating costs associated with their retail-serving utilities

power plants and forced to pay the costs associated with | ong-

termcontracts between utilities and QFs. The sanme is not true
of the costs of nerchant power plants. See Al at 27, 47.

Procedural History

The UCNSB and Duke filed their Joint Petition on August 19,
1998. R1-1. FPL and FPC noved to dism ss the Joint Petition, R2-
250 and R2-198, and the UCNSB and Duke filed nmenoranda in
opposition to both notions. R2-323 and R3-454. Pursuant to
notice, the hearings bel ow were convened on Decenber 2, 1998.
The first day consisted of oral argunment on the notions to
dismss filed by FPL and FPC. T1-19 to T2-318. The PSC took the
noti ons under advi senent and proceeded with evidentiary hearings
on the nmerits of the Joint Petition on Decenber 3, 4, 11, and 18,
1998. The UCNSB and Duke introduced into evidence the testinony
and exhibits of 10 witnesses, FPC called two w tnesses, and FPL
called one witness. In all, forty-two exhibits were admtted
into evidence in the proceeding. The PSC heard an additi onal
t wo- hour oral argunment on the notions to dismss on January 28,
1999. R11-2128-2227.

On March 4, 1999, the PSC voted to deny FPL's and FPC s

nmotions to dismss and voted to grant the determ nation of need
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for the Project. The PSC s Order reflects that four nenbers of
t he Conmi ssion® agreed that the joint application filed by the
UCNSB and Duke was proper and appropriate for action by the PSC.
The Order further reflects that a mpjority of the PSC voted to
grant the requested determ nation of need follow ng consideration
of the criteria in Section 403.519: the need for system
reliability and integrity, Al at 39-42, the need for adequate
electricity at a reasonable cost, Al at 42-45, whether the
Project is the nost cost-effective alternative avail able, Al at
45- 48, conservation neasures available to the applicants, Al at
48-49, and other matters within the PSC s jurisdiction, Al at 49-
54.
Facts

The UCNSB is a nunicipal electric utility authorized and
exi sting under Florida |law. See Ch. 67-1754, Laws of Fla. As a
muni ci pal utility, and as distinguished fromthe | QUs, the UCNSB
is not subject to direct rate regulation by the PSC, but is

subject to the PSC s regulation relating to rate structure,

8 This includes the three Comm ssioners, Terry Deason, Joe
Garcia, and Julia Johnson, who supported the majority decision,
pl us Conm ssi oner Leon Jacobs, who wote in his partial
concurrence "l agree with the magjority that in the instant docket
Duke New Snyrna is a proper applicant . . . because of the
relationship of the parties to the partnership." Al at 64.
Comm ssi oner Jacobs also wote that he "would not render a
decision relative to Duke's standing as an applicant
i ndi vidually, nor would [he] nake a decision on standing by
bi furcating the application into the electricity required for the
Cty of New Snmyrna and the additional capacity of the plant
(whi ch has been dubbed 'nmerchant capacity')." 1d.
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territorial disputes and agreenents, and certain of the PSC s
pl anni ng and coordi nation functions. The UCNSB offers
conservation prograns, including a |oad managenent programthat
enabl es the UCNSB to reduce its peak demand by approxi mtely ten
percent. T3-390-91, 394-95. The UCNSB al so plans to install a
sol ar photovol taic denonstration project of approximately 150
kil owatts capacity and to i nplenent a "green pricing" program
pursuant to which custoners nmay el ect to nmake certain paynents in
support of renewabl e resources, including solar energy. T3-391l.
Duke is a "public utility" under the Federal Power Act, and
is subject to the regulatory authority of the FERC. T4-577, 16
US CS 8§ 824(b)(1) (1994).° The FERC has approved Duke's
tariff for whol esal e power sales at market-based rates. Ex 17,

Duke Energy New Snyrna Beach Power Conpany Ltd., L.L.P., 83 FERC

® Though irrelevant to the PSC s decision and to the | egal
anal ysis applicable here, Duke is also an Exenpt Whol esal e
Cenerator ("EWG') for purposes of PUHCA. Exh 17, Duke Energy New
Snyrna Beach Power Conpany Ltd., L.L.P., 83 FERC § 62,220 (June
9, 1998); 15 U.S.C.S. 8§ 79z-5a (1994 & Supp. 1997). This
exenption makes it possible for Duke's parent corporation to have
interests in both Duke and in power generators in other states
w t hout becom ng subject to regulation by the Securities Exchange
Comm ssi on pursuant to PUHCA. Duke's status as an EWG i s
irrel evant because it is Duke's status as a public utility under
the Federal Power Act and as an "electric utility" under Chapter
366 that make it a "regulated el ectric conpany"” and therefore a
proper applicant under the PPSA and Section 403.519. An entity,
i ke Duke, that operated a power plant in Florida for the purpose
of maki ng whol esal e sales of electricity in interstate commerce,
woul d be a "public utility" under the Federal Power Act and an
"electric utility" under Florida | aw regardl ess whether it and
its affiliates were exenpt from PUHCA regul ation
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1 61,316 (June 25, 1998).' Duke is also an "electric utility"
under Chapter 366, subject to the PSC s regulatory jurisdiction
to the extent that such jurisdiction is not preenpted by the
Federal Power Act and to the extent applicable to the types of
activities in which Duke engages. See Al at 19-20. Specifically,
Duke is subject to the PSCs Gid Bill authority.?!! |d.

The el ectrical power plant for which the UCNSB and Duke
sought and obtained the PSC s determ nation of need is the New
Snyrna Beach Power Project, a state-of-the-art 514 MW natural gas
fired power plant. R1-7-8, T8-1046. The Project will be highly
efficient at converting primary energy (in the form of natural
gas) into electricity. The Project will use approximately 6,832
British thermal units ("Btu") of prinmary energy to produce one
kil owatt-hour of electricity, far nore efficient than nost
existing oil- and gas-fired units in Florida today. T5-713-14.

The UCNSB and Duke entered into the Participation Agreenent,
whi ch describes their respective rights and responsibilities in
devel oping the Project. Ex 7, RLV-1. Under the Participation
Agreenment, the UCNSB will: (1) furnish the site for the Project;

(2) furnish an interconnection point for the Project to the

10 Mar ket -based rate authority is neither novel nor unusual.
In fact, both FPC and FPL have FERC-approved tariffs authorizing
themto charge market-based rates outside Peninsular Florida, as
do various affiliates of those conmpanies. See, e.q., |n Re:
Florida Power & Light Co., 81 FERC Y 61,107 (Cctober 29, 1997);
In Re: Florida Power Corp., 79 FERC | 61, 385 (June 26, 1997).

11 8§ 366.04(2)&5) and 366.05(7)&8), Fla. Stat.
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UCNSB' s Snyrna Substation; (3) provide reuse water fromthe
UCNSB' s adj acent wastewater treatnent plant and other water
supply necessary to neet the water requirenents for the Project;
(4) treat the wastewater produced by the Project; and (5) design,
engi neer, and construct nodifications to the Snyrna Substation to
acconmodate the Project. T3-386-87.12 For its part, Duke will
desi gn, engineer, construct, finance, own, and operate the
Project, and will market all capacity, energy, and potentially
other electric services fromthe Project. T3-387-88.

Under the Participation Agreenent, the UCNSB has an
entitlenment to 30 negawatts ("MN') of the Project's capacity and
the right to purchase the associ ated energy output?!® at specified
rates. Contrary to the 10QUs' mischaracterization of the

Participation Agreenent, it is not an "option:" Duke is obligated

12 The UCNSB strongly disagrees with the 1OUs' efforts to
characterize the benefits that it will receive under the
Partici pation Agreement as a "loss leader.” The UCNSB has given
good and substantial value for those benefits, including a |ong-
termcommtnent to provide reuse water fromthe UCNSB' s
wast ewater treatnment plant at favorable rates to Duke. Moreover
there is no evidence whatsoever that Duke will experience a
"l oss" in any way when providing the entitlenment capacity to the
UCNSB or selling energy to the UCNSB at the contract prices.

13 The UCNSB has the right to purchase 30 negawatt-hours
("MMH') per hour of the Project's output. Electric "capacity" is
measured in nmegawatts and kilowatts, and reflects the
i nst ant aneous output or usage rate for electricity. Electric
energy is neasured in negawatt-hours or kilowatt-hours, which
reflect electricity actually used over a period of tine.

4 The UCNSB' s purchase price of energy fromthe Project
starts at $18.50 per MMH in 2001 and escal ates according to a
contractually specified price index factor. Ex 7, RLV-1 at 2, 8.
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to provide 30 MMH per hour of the Project's energy output to the
UCNSB, and the UCNSB is contractually obligated to "take or pay"
for 27 MMH per hour of that output, when the Project is
operating. Ex 7, RLV-1 at 2, 8. The "Project wll provide needed
el ectric generating capacity that will hel p enable the UCNSB
systemto maintain adequate and reliable service" to its
custoners. T3-393. The UCNSB' s system "reliability wll be
greatly enhanced" by the proximty of the Project to the UCNSB' s
service area. T3-393. The UCNSB s power purchases fromthe
Project will enable the UCNSB to save nore than $3 mllion per
year for the first ten years of the Project's operations, and
approximately $39 mllion in net present value terns, over the
Participation Agreenment's twenty year term T3-396

Duke will sell the balance of the Project's output at
whol esal e. T4-584-85. Duke will not sell any of the power at
retail. T4-586-87. Duke will sell the additional power produced
by the Project to other utilities for resale to those utilities
retail custonmers. Power produced by the Project, |ike power
produced by any other whol esale supplier, will ultimtely be used
and consuned by retail custoners, i.e., the general public.
Therefore, the Project will naturally serve a public purpose.
VWaile it is possible that Duke may nake sone sales to other
utilities outside Florida, the vast majority, if not all, of the

Project's output will be sold to retail-serving utilities in
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Peni nsul ar Fl ori da. T4-585-86%

No utility or captive body of retail custoners can be forced
to buy any of the Project's output. T3-398-99. Oher retail-
serving utilities may, however, elect to buy power fromthe
Project when it is cost-effective to do so. T3-398 The Project
w Il provide benefits to the ratepayers of other Peninsul ar
Florida utilities because the Project will provide increased
reliability and | ower electricity costs for them T3-397-99.

Unli ke QFs, Duke will have no legal right to force any
utility to purchase its output. T4-581. Unlike the conventional
regul atory treatnent of rate-based plants owned by retail-serving
utilities, Duke will bear all of the capital, investnent, and
operating risk associated with the Project, and will not have the
ability to force any captive retail electric custoners to bear
any of those costs. T4-581; Al at 24, 43, 47.

The PSC concluded that the Project will provide operational
benefits to Peninsular Florida, Al at 41, enhance operational
reserves, Al at 41, reduce prices to Peninsular Florida retai

ratepayers, Al at 44, and reduce whol esal e market power of other

1 FPL's statenent that Duke "intends" to sell power outside
Florida is sinply a msrepresentation of M. Geen's testinony,
at T4-586, which reads as foll ows:

It is possible that under certain short-term
ci rcunst ances, Duke New Snyrna, |ike other Florida
utilities with avail able power for sale, would make
sales to utilities outside Florida . oo

Overall, however, we expect that the vast mpjority
of the Project's power sales will be nmade, at
whol esal e, to other utilities within Florida.
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generating utilities in Florida, T5-727. The Project w |

di spl ace nore costly and | ess efficient sources of generation,
T5-713-14, to pronote the nore efficient use of natural gas, and
the nore efficient production of electricity, T5-727-28, Ex 18,
DWN-7, and to provide environnmental benefits in the form of
reduced pollution from power generation. T3-399-400, T5-728.

STANDARD OF REVI EW

Despite the 10OUs’ attenpts to confuse the issue, the

standard of reviewin this case is clear. In Gul f Coast El ec.

Co-op., Inc. v. Johnson, 727 So. 2d 259, 262 (Fla. 1999), the
Court stated that the standard of review applicable to appeals
fromPSC orders is “circunscri bed by certain well-established
principles.” The Court explained that under this circunscribed

scope of review, PSC orders “cone to this Court 'clothed with the

statutory presunption that they have been nmade within the

Comm ssion’s jurisdiction and powers, and that they are just and

such as ought to have been made.’” |1d. (enphasis supplied)

(quoting Aneristeel Corp. v. dark, 691 So. 2d 473, 477 (Fl a.

1997) (citations omtted); see also Legal Environnental

Assi stance Foundation, Inc. v. Cark, 668 So. 2d 982, 987 (Fl a.

1996); United Tel. Co. v. Public Serv. Commin, 496 So. 2d 116,

118 (Fla. 1986).

The @ul f Coast Court further explained that “'an agency’s

interpretation of a statute it is charged with enforcing is

entitled to great deference.’” 727 So. 2d at 262 (quoting
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Aneristeel, 691 So. 2d at 477). Thus, a party challenging a PSC
order “'bears the burden of overcom ng [these] presunptions by
showi ng a departure fromthe essential requirenents of law'”

@l f Coast, 727 So. 2d at 262 (quoting Aneristeel, 691 So. 2d at

477). The Court “'will approve the Comm ssion’s findings and
conclusions if they are based on conpetent substantial evidence

and if they are not clearly erroneous.’” @l f Coast, 727 So. 2d

at 262 (quoting Aneristeel, 691 So. 2d at 477); see also Fort

Pierce Utils. Auth. v. Beard, 626 So. 2d 1356, 1357 (Fla. 1993);

§ 120.68(10), Fla. Stat.

In Gulf Coast, the Court noted that it applies this

“deferential standard of review when review ng PSC orders
because of the PSC s “specialized know edge and expertise.” 727

So. 2d at 262. I n Nassau Power Corp. v. Deason, 641 So. 2d 396,

398 (Fla. 1994) (“Nassau I1”), the Court explained that this
deferential standard of reviewis particularly appropriate when
the Court is review ng a PSC order determ ning need under Section
403.519, F.S. The Nassau |l Court stated that “because the PSC
is the sole forumfor determ nation of need under the PPSA, its
construction of Section 403.519 is entitled to great wei ght and
w Il not be overturned unless it is clearly unauthorized or
erroneous.” |d.

TECO argues that the Court should not defer to the PSC in

this case because the PSC has all egedly “departed w t hout
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justification”' fromits prior interpretation of a statute or
rule that it is charged wwth adm nistering. TECO s Brief at 10.
TECO s argunent is unfounded. First, the Order does not deviate
fromprior PSCinterpretations of statutes or rules. As
explained nore fully in section |.B. herein, the Order is wholly
consistent wwth both the PSC s and this Court’s prior
interpretations of the PPSA and Section 403.519. Second, the
PSC s 55-page Order explains in detail the justification for its
decision. Accordingly, the PSC has conplied with Section
120.68(7)(e)3., and TECO s argunent nust be rejected.

SUMVARY OF ARGUNVENT

The i ssues presented by these appeals are (1) whether the
PSC erred in denying FPL's and FPC s notions to dismss and (2)
whet her the PSC erred in granting the requested determ nation of
need for the Project. Resolution of the first issue turns on the
PSC s construction of the statutes under which it operates, and
the standard of reviewis whether the PSC s interpretation of
those statutes was clearly erroneous or unauthorized by | aw
Resol ution of the second issue depends on whether there is
conpet ent substantial evidence of record to support the PSC s

decision to grant its determ nation of need for the Project.

16 Section 120.68(7)(e)3., F.S., provides that a court shal
remand a case to an agency or set aside agency action, when it
finds that the agency’'s exercise of discretion was
“[i]nconsistent with officially stated agency policy or a prior
agency practice, if deviation therefromis not explained by the

agency . . . .7 (enphasis supplied.)
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Not wi t hstandi ng the I OUs' protestations to the contrary, the
PSC carefully and directly anal yzed the issues before it,
concl uded that the UCNSB and Duke presented a proper application
for the PSC s determ nation of need, and correctly denied the
| QUs' notions to dismss. The PSC s decision was neither clearly
erroneous nor unauthorized. The PSC al so eval uated the Project
by properly applying the statutory criteria in Section 403.519
and concl uded, based on conpetent substantial evidence of record,
that the determ nation of need should be granted. Accordingly,
the Court should affirmthe PSC s Order.

ARGUVENT

As denonstrated bel ow, each and every one of the | QUs'
argunents is without nerit, and the Court should affirmthe PSC s
Order in all respects.

l. THE COW SSI ON CORRECTLY FOUND THAT BOTH THE
UCNSB AND DUKE ARE PROPER APPLI CANTS FOR A
DETERM NATI ON OF NEED FOR THE PRQJECT.

Under Section 403.519, "only an "applicant' can request a
determ nation of need" fromthe Conm ssion. Nassau Il, 641 So.
2d at 398. In this instance, both Duke and the UCNSB
individually and in conbination, fit squarely within the plain
meani ng of "applicant” under Section 403.503(4),F.S., and thus
are appropriate entities to petition the Conm ssion for the
request ed need determ nation. Mreover, both the UCNSB and Duke
are "electric utilities" within the neaning of Section 366.02(2),

F.S., and accordingly are subject to the Comm ssion's regul ations
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applicable to such entities. The I0OUs' argunents to the
contrary, though nunerous, ignore and rewite the plain | anguage
of the statute and are based upon the m sapplication of other

rul es of statutory construction, msstatenents of |egislative
intent, or msinterpretation of prior PSC orders.

A The UCNSB and Duke Are, Individually and Collectively,
Proper Applicants Under Section 403.5109.

Section 403.519 provides in pertinent part:
On request by an applicant or on its own notion, the
Comm ssion shall begin a proceeding to determ ne the
need for an electrical power plant subject to the
Florida Electrical Power Plant Siting Act.
(enmphasis supplied.) Section 403.503,(4), F.S., defines an
"applicant"! as:

any electric utility which applies for certification
pursuant to the provisions of this act.

(enmphasis supplied.) Section 403.503(13), F.S., in turn, defines
an electric utility as:
cities and towns, counties, public utility districts,
regul ated electric conpanies, electric cooperatives,
and joint operating agencies, or conbinations thereof,
engaged in, or authorized to engage in, the business of
generating, transmtting, or distributing electric
ener gy.
(enphasis supplied.) Thus, both a "city" and a "regul ated
el ectric conpany" are "applicants” specifically authorized under
the PPSA and may seek a determ nation of need fromthe PSC

Moreover, the statute specifically authorizes "conbi nations" of

7Section 403.522(4), F.S., (part of the Transm ssion Line
Siting Act) contains an identical definition of the term
"applicant."
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any of the enunerated entities to apply for a need determ nati on.

The UCNSB is a subdivision of the Cty of New Snyrna Beach
Florida, created by a special act of the Florida Legislature.
See Ch. 67-1754, Laws of Fla. As such, the UCNSB is a "city"
within the definition of "electric utility" under Section
403.503(13), F.S., and thus is an authorized applicant under
Section 403. 519.

The UCNSB and Duke have executed a Participation Agreenent
whi ch grants the UCNSB an entitlenent to 30 MWof the Project's
out put and sets forth the terns under which the UCNSB wi || buy
the energy to which it is contractually entitled.® The |IOUs do
not seriously dispute this fact, but argue that the UCNSB i s not
a proper "applicant” for the 484 MNof capacity to which it is
not entitled and all egedly does not need. See TECO s Brief at 24;
FPC s Brief at 26. This argunent is fatally flawed for several
reasons. First, nothing in Section 403.519, nor in any PSC or
Florida Supreme Court precedent, requires that the entire out put
of a proposed project be used by the applicant or be

contractually committed to a specific utility.®® |In fact, on

8 The |1 QUs' assertions that the Participation Agreenent
nmerely gives the UCNSB an "option" to purchase power fromthe
Project are unfounded. As to the UCNSB' s purchase rights and
obligations, the Participation Agreenent specifically provides
that the UCNSB shall "take or pay" for 27 MM per hour of energy
fromthe Project. This is no "option" -- it is a binding
obl i gation.

19 Contrary to FPC s assertion, at page 26 of its Brief,
there is nothing either in Section 403.519 or the PSC s or this
Court's Nassau decisions that limts standing "to the extent of"
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several occasions, the PSC has granted need determ nations to
retail-serving utilities for proposed power plants that would
provi de excess non-commtted capacity where considerations other
than a particular utility's reliability criteria warranted the
project.? The UCNSB and Duke have sinply followed these

pr ecedents.

Duke is a proper applicant under the PPSA because it is a
"regul ated electric conpany." First, Duke is regul ated by the
FERC as a "public utility" under the Federal Power Act, 16
US CS 8§ 824(b)(1)(1994). See R1-4. As a "public utility"
selling power at wholesale in interstate comrerce, Duke is
subject to the regulatory jurisdiction of FERC, including, but
not limted to, the FERC s jurisdiction over rates pursuant to
the Federal Power Act. |Indeed, the FERC has al ready approved
Duke's Rate Schedule No. 1 for sale of the Project's entire
capacity and associated energy to other utilities under

negoti ated arrangenents. Ex 17, MCG 2, Duke Energy New Snyrna

Beach Power Conpany Ltd., L.L.P., 83 FERC § 61,316 (June 25,

1998). Thus, as a conpany that sells wholesale electric power

subject to the requlatory jurisdiction of the FERC, Duke fits

capacity under contract to another utility.

20 See In Re: Petition for Certification of Need for
Olando Uilities Conmmi ssion, Curtis H Stanton Enerqgy Center
Unit 1 and Related Facilities, 81 FPSC 10:18; In Re: JEA/FPL's
Application for Need for St. John's R ver Power Park Units 1 and
2, 81 FPSC 6:220; In Re: Application for Certification of Tanpa
El ectric Conpany's Proposed 417 Megawatt Net Coal -fired Bi g Bend
Unit 4, 81 FPSC 1: 64.
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squarely within the plain nmeaning of the term"regul ated el ectric
conpany" under any reasonabl e construction of the term and
therefore, Duke is a proper applicant under Sections 403.503(13)

and 403.519, F.S. See Carson v. Mller, 370 So. 2d 10 (Fl a.

1979) (words of conmmon usage should be construed in their plain
and ordinary sense.)

Second, Duke is a "regul ated electric conpany” because it is
an "electric utility" subject to the PSC s regulatory authority
and jurisdiction under the plain | anguage of Chapter 366. Section
366.02(2), F.S., defines "electric utility" to nean

any mnunicipal electric utility, investor-owned electric

conpany, or rural electric cooperative which owns,

mai ntai ns, or operates an electric generation,

transm ssion, or distribution systemw thin the state.

Duke is investor-owned, in that it is owed by its partners,

Duke Energy Power Services Mul berry GP, Inc. and Duke Energy

d obal Asset Devel opnent, Inc. T 4-577, Ex 17, MCG 1. Wen the
Proj ect becones operational, Duke will own, maintain, and operate

an electric generation systemw thin Florida.? Thus, by a

straightforward, "plain |anguage" reading of the statutory

21 Section 366.02(2) uses the present tense, perhaps giving
rise to the technical argument that because Duke New Snyrna does
not yet own a generation facility, it is not an electric utility.
This argunment is neritless. The PSC will have requlatory
authority over Duke under Chapter 366. It is not difficult to
i magine the incredulity with which the PSC woul d greet this verb-
tense argunent if raised by Duke in an effort to avoid or
forestall the PSC s authority.
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| anguage, Duke is an "electric utility."??

As an electric utility under Chapter 366, Duke is subject to
the PSCs Gid Bill authority, which is found at Sections
366.04(2) & 5) and 366.05(7)&(8), F.S. These provisions give the
PSC "jurisdiction over the planning, devel opnent, and mai nt enance
of a coordinated electric power grid throughout Florida to assure
an adequate and reliable source of energy for operational and
energency purposes in Florida . . . ." 8 366.04(5), Fla. Stat.
Duke is al so subject to the PSC s jurisdiction under Section
366. 055, F.S., which gives the PSC authority over the "[e]nergy
reserves of all utilities in the Florida energy grid . . . to
ensure that grid reliability and integrity are maintained."”

B. The PSC Correctly Distinguished Both Its Om Earlier Nassau
Deci sions and This Court's Deci sions Uphol di ng Them

The PSC s Order clearly explained the distinctions between
the instant case and the earlier Nassau decisions, but the | OUs
have nonet hel ess hung their |egal argunents on these two earlier

deci sions of the PSC and this Court's decisions affirmng them 23

22 Contrary to the QU s assertions, Duke did not "agree" or
"consent" to partial PSC jurisdiction. That is sinply not how
the law works: an entity either is subject to PSC jurisdiction or
it is not.

22 |n Re: Hearings on Load Forecasts, Ceneration Expansion
Pl ans, and Cogeneration Pricing for Peninsular Florida's Electric
Uilities, 90 FPSC 11:286 ("Order No. 23792)", aff'd sub nom
Nassau Power Corp. v. Beard, 601 So. 2d 1179 (Fla. 1992) ("Nassau
I"); In Re: Petition of Nassau Power Corp. to Determ ne Need for
El ectrical Power Plant (Okeechobee County Cogeneration Facility),
92 FPSC 10: 643 ("ARK & Nassau"), aff'd sub nom Nassau Power
Corp. v. Deason, 641 So. 2d 396 (Fla. 1994) ("Nassau I1").
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Not hi ng in any of these decisions, however, precluded the PSC
from approving the UCNSB' s and Duke's petition for the Project,
nor does anything therein bind this Court fromaffirmng the
PSC s decision. As the PSC recognized, this is case of first

i npression: accordingly, the PSC wote, and this Court now
wites, on a clean slate.

To understand the real neaning and inport of these cases,
the Court must consider the context, indeed the regulatory
fabric, in which those cases arose. Nassau | arose out of
proceedi ngs in which a QF, Nassau Power Corp. ("Nassau"), had an
execut ed power purchase agreenent with FPL; the PSC-approved
paynments due under this contract were based on a "statew de
avoided unit" that was identified in hearings before the PSC. In
an order that "prioritized" several conpeting QFs' proffered
contracts based on this statew de avoided unit, the PSC
establ i shed Nassau's place at the head of the queue but held that
Nassau's project was still, in the need determ nation, subject to
eval uation against FPL's utility-specific needs and avoi ded
costs. 90 FPSC 11:286. The PSC cited to a previous order in

whi ch the PSC had stated that "to the extent that a proposed

el ectric power plant constructed as a QF is selling its capacity
to an electric utility pursuant to a standard offer or negoti ated
contract, that capacity is neeting the needs of the purchasing

utility.” In Re: Hearings on Load Forecasts, Ceneration Expansion

Pl ans, and Cogeneration Pricing for Peninsular Florida's Electric

27



Uilities, 89 FPSC 12: 295, 319 ("Order No. 22341") (enphasis
supplied). On appeal, this Court recognized that Nassau had
executed its contract "with full know edge of the PSC s policy
determnation in Order No. 22341." Nassau | at 1177. This
Court's precise holding was that Nassau had appeal ed the w ong
order, i.e., Order No. 23792, and could not challenge the PSC s
prior determnation in Order No. 22341 that was the gravanen of
Nassau's conplaint. 1d. at 1178-79.

Nassau |l arose out of proceedings in which FPL had filed a
joint petition for determnation of need with a non-QF entity,

Cypress Energy Partners ("Cypress"). ARK & Nassau, 92 FPSC at

10: 643. Nassau, again as a QF, sought a determ nation of need
and sought to have the PSC i ssue an order requiring FPL to
execute a contract by which Nassau woul d provide the identical
power as Cypress but at nore favorable prices to FPL. A 3-to0-2
majority of the PSC di sm ssed Nassau's petition, holding that
Nassau was not a proper applicant without a signed contract with

the utility whose need it proposed to serve.? 92 FPSC at 10: 647.

24 The only issue presented to this Court on appeal was
"whether a non-utility cogenerator such as Nassau is a proper
applicant for a determ nation of need." Nassau Il, 641 So. 2d at
397-98 (enphasis supplied). In the PSC proceedi ngs, another
entity, ARK Energy ("ARK"), which was not a QF, also sought a
need determ nation and a PSC order requiring FPL to execute a
power purchase contract simlar to that offered by Nassau. See
TECO s Appendi x at 12. ARK was thus acting |ike a QF, seeking,
as a QF my, to bind FPL's custoners to a | ong-term contract
pegged agai nst FPL's avoided cost. ARK did not appeal the PSC s
deci sion and thus was not a party to the Nassau |l appeal in this
Court. Thus, the issue of ARK s applicant status was neither
presented to, nor decided by, this Court.
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The PSC carefully limted the scope of its ruling, stating that:

It is also our intent that this Order be narrowy
construed and |imted to proceedi ngs wherein non-
utility generators seek determ nations of need based on
autility's need. W explicitly reserve for the future
t he question of whether a self-service generator (which
has its own need to serve) may be an applicant for a
need determ nation wthout a utility co-applicant. To
date this circunstance has not been presented to us and
we do not believe the question should be decided in the
abstract.

ARK & Nassau, 92 FPSC 10: 643, 646-47 (enphasis supplied).

Thus, by the PSC s own careful structure and analysis withinits
Order, the rationale for denying Nassau (and ARK) applicant
status does not apply to Duke. The PSC explicitly reserved
ruling on the self-service generator issue because it was raised
bel ow, a nmerchant utility's status was not raised bel ow and,

accordingly, the PSC s ARK & Nassau decision did not address the

i ssue and cannot be precedent concerning this subject.

Ignoring the PSC s express limtation, the 1OUs now argue
that the earlier Nassau decisions prohibit the PSC from finding
that Duke is a proper applicant in the instant case. FPC s Brief
at 21-27. This argunment is m splaced because the instant case is
factually different fromthe Nassau cases, and thus the Nassau
cases are therefore of no precedential value here. 1n both
Nassau | and Nassau Il, the putative applicants for a need
determ nation were attenpting to serve a specific utility's need
and to require the utility to purchase, and ultimately charge its
ratepayers for, the electrical power to be produced by the

proposed projects. That is sinply not the case here.
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The PSC carefully explained the factual differences between the
two cases, "the differences are captive ratepayers and the
specter of a retail utility being required to purchase unneeded
electricity.” Al at 27. The PSC also explained that its
decision in the instant case was consistent wwth its policy to
protect ratepayers and pronote the public interest. Al at 54.
The interpretation of the term"regul ated el ectric conpany"”

was not addressed in Nassau |, Nassau IIl, or the underlying PSC

orders. No court has construed the term"regul ated electric
conpany." Parenthetically, a QF is not a public utility under
federal law and thus is not a "regul ated el ectric conpany” under
Section 403.503(13).

Mor eover, Nassau |, Nassau Il and the underlying PSC orders

state the | aw applicable to cogeneration, or perhaps nore
generally, the law of non-utility generators seeking to bind a

retail-serving utility to a |long-term power contract. See Nassau

Il, 641 So. 2d at 397-98 (stating that the issue in that case "is

whet her a non-utility cogenerator such as Nassau is a proper
applicant for a determ nation of need") (enphasis supplied).
Duke is both an "electric utility" under Chapter 366, F.S., and a
"public utility" under the Federal Power Act. Thus, the | aw

governing non-utility generators is not applicable to the

Proj ect, Duke, or the UCNSB
Finally, the I1QUs attenpt to make much of the PSC s

statenents in its ARK & Nassau order that only entities that are
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obligated to serve custoners may qualify as applicants under
Section 403.519. FPC s Brief at 22, TECO s Brief at 20; ARK &
Nassau, 92 FPSC at 10:645. 1In the first place, Section 403.519
has no such restriction, nor does it, as urged by FPC, restrict
applicants to retail-serving utilities. See FPC s Brief at 22.
More significantly, the only entity that has an express statutory
obligation to serve retail custoners is a "public utility" under
Section 366.02(1). See 8§ 366.03, Fla. Stat. ("Each public utility
shal |l furnish to each person applying therefor reasonably
sufficient, adequate, and efficient service upon terns as

requi red by the comm ssion.") Thus, nunicipal and cooperative
utilities do not have a statutory obligation to serve retai
custoners, yet they are included, along with "regul ated electric
conpanies,"” in the group of entities that are authorized under

t he PPSA and Section 403.519 to seek need determ nations and site
certifications. Mreover, wholesale public utilities may have a
contractual obligation to serve whol esal e custoners, just as Duke
has a contractual obligation to serve the UCNSB. Finally, under
Section 366.055, F.S., wholesale utilities, |ike Duke, may indeed

be required (i.e., statutorily obligated) by the PSC to make

their energy reserves avail able for service in Florida.

C. The Project is a Joint Electrical Power Supply Project
Pursuant to Chapter 361, Part Il, F.S., and the UCNSB and
Duke Constitute a "Joint Operating Agency."
FPC chal | enges the PSC s finding that the UCNSB and Duke

conprise a "joint operating agency" and that the application for
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the Project is therefore proper under the PPSA. FPC s Brief at
31-33. This argunent is refuted by the plain | anguage of the
statute. The definition of "electric utility" contained in
Section 403.503(13) identifies a "joint operating agency" as one
of the entities entitled to be an applicant for a determ nation
of need under Section 403.519. Though the term "joint operating
agency"” is not defined in the PPSA a reasonable construction of
the termthat harnonizes Chapter 361, Part Il, F.S. (the "Joint
Power Act") and the PPSA nust include entities undertaking a
"joint electric power supply project” pursuant to the Joint Power
Act.?> The Project is a "joint electrical power supply project”
and the UCNSB and Duke, as a "joint operating agency," are thus
proper applicants for the requested determ nation of need.

Section 361.11(1), F.S., provides that a "project" is:

a joint electric power supply project and any and al

facilities, including all equipnment, structures,

machi nery, and tangi ble and i ntangi bl e property, real
and personal, for the joint generation or transm ssion

2> The UCNSB is aware of no entities other than those
undertaking a "joint electric power supply project” under the
Joint Power Act, that could constitute a "joint operating
agency." Thus, to construe the term"joint operating agency" as
excluding "joint electrical power supply projects” would render
the termw thout neaning. Such a construction is contrary to the
basic tenet of statutory interpretation that a statute should be
construed so as to give neaning to each of its provisions. See
State v. Zimerman, 370 So.2d 1179 (Fla. 4th DCA 1979).
Moreover, it is irrational to suggest that the Legislature would
have created a |l egal entity, here a "joint electrical power
supply project,” without providing the legal ability for such
entities to be permtted. Finally, the proper construction of
the term"joint operating agency”" was not addressed in either
Nassau |, Nassau Il, or the underlying Comm ssion orders.
| ndeed, no court has construed the term"joint operating agency."
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of electrical energy, or both, including any fuel
supply or source useful for such a project.

Section 361.12, F.S., provides in pertinent part that an
"electric utility" is authorized to join with a "foreign public
utility" for the purpose of "jointly financing, constructing,
managi ng, operating, or owning any project or projects.” The
UCNSB is an electric utility within the neaning of the Joint
Power Act that owned, maintained, and operated an el ectri cal
energy generation and distribution systemin the state of Florida
on June 25, 1975.2% T3-385; see § 361.11(2), Fla. Stat., and Ch.
67-1754, Laws of Fla. Section 361.11(4), F.S. provides that a
"foreign public utility" includes any person whose princi pal
pl ace of business is outside Florida "or any affiliate or
subsidi ary of such person, the business of whichis |imted to
the generation or transm ssion, or both, of electrical energy."
Duke is a "foreign public utility" within the neaning of the
Joi nt Power Act because its affiliate, Duke Bridgeport Energy,
L.L.C., is the owner and operator of the Bridgeport Energy
Project, a 520 MW gas-fired conbi ned cycle power plant |ocated
and currently operating in Bridgeport, Connecticut and delivering
power to whol esal e custoners. T4-575-76.

The record contains conpetent substantial evidence to
support the PSC s finding that the UCNSB and Duke have joined to

forma joint electric power supply project under the Joint Power

26 The UWilities Comm ssion is also a "nunicipality" (see
Ch. 67-1754, Laws of Fla.) and a "public body."
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Act. T3-386-87, T4-582-83 (UCNSB will acquire and provide the
Project site, reuse water, and interconnection facilities; Duke
w Il construct and operate the power plant). Accordingly, the
PSC s decision that the UCNSB and Duke are a "joint operating
agency" and thus proper applicants under Section 403.503(13),
nmust be affirned.

1. THE I QUs' LEG SLATIVE H STORY ARGUVENTS ARE
M SPLACED.

The I OUs argue that the legislative history of the PPSA and
the Florida Energy Efficiency and Conservation Act ("FEECA")
(Sections 366.80-.85, and 403.519, F.S.) should be interpreted to
excl ude Duke fromthe definition of "applicant”, as used in
Section 403.519. See, e.q., FPC s Brief at 39-46. This argunent
is wholly w thout foundation and ignores both the rul es of
statutory construction and the actual |egislative history of the
PPSA. 27

As a threshold issue, it is a well-settled rule of statutory
construction that where the | anguage of a statute is clear and
unanbi guous, the statute nust be given its plain and ordinary
meani ng, and no further review of legislative history is

necessary. Aetna Cas. & Sur. Co. v. Huntington Nat. Bank, 609

So. 2d 1315, 1317 (Fla. 1992); Holly v. Auld, 450 So. 2d 217

2 Moreover, FPC s argument (Brief at 40, 48) that the
pur pose of the PPSA is to prevent a proliferation of power plants
i's unsupported by the statute, the purpose of which is to "effect
a reasonabl e bal ance between the need for the facility and the
environmental inpact. . .of the facility. . . ." 8§ 403.502, Fla.
St at .
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(Fla. 1984). As previously discussed herein, Duke fits squarely
within the definition of the term"regul ated el ectric conpani es”
and is therefore an applicant under the PPSA and Section 403.519.
The plain neaning of these defined terns provides clear and
unanbi guous gui dance to the Court and, therefore, further review
of the history of Section 403.519 is unnecessary and i nproper.

However, even assum ng, arguendo, that Section 403.519 is
anbi guous, the legislative history also supports the Order. The
Legi sl ature anended Section 403.519 in 1990 by renoving the term
"utility" and replacing it with the term"applicant”. See Ch.
90- 330, Laws of Fla. Thus, the term"utility"” no | onger appears
anywhere in Section 403.5109. The 1 OUs' |egislative history
argunents ignore the Legislature's action in 1990 and attenpt to
construe Section 403.519 as if the term™"utility" still appeared
in that provision.

The 1 QUs assert that the 1990 anendnents to Section 403.519
were nerely "housekeepi ng anendnents"” and, presunably, should be
i gnored by the Court.?® See, e.q., FPC s Brief at 43. The |IQUs
are m staken. Chapter 90-330, Laws of Florida, was not a
"Revisor's Bill." Rather, it was a substantive act that "becane
the vehicle to which several environnental bills were anmended. "

See Fla. HR Comm on Environ. Protection, Subcomm on Permts,

28 FPC clains that the 1990 anendnent to Section 403.519,
F.S., was intended to fix a “m nor discrepancy” in Section
403.519, F.S., whereby certain municipal utilities were excl uded
fromthe definition of “applicant.” FPC offers no authority for
this speculative interpretation of the 1990 anendnent.
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CS/HB 3065 (1990) Staff Analysis 1 (June 2, 1990), (hereinafter
the "Staff Analysis for CS/HB 3065"). T3-364, Ex 1 at tab 3.

It is a well-settled rule of statutory construction that when the
Legi sl ature anends a statute, a court construing that anmendnent
shoul d assune that the Legislature intended the anendnent to

serve a useful purpose and ot herwi se have neaning. See Carlile

v. Gane & Fresh Water Fish Commin, 354 So. 2d 362, 364 (Fla.

1977) .

The I OQUs argue that the Staff Analysis for CS/ HB 3065
denonstrates legislative intent that the term"applicant" be
l[imted to utilities with ratepayers. See, e.qg., FPC s Brief at
44.2° The |1 QUs base their argunment on the fact that the econom c
i npact statenent contained in the Staff Analysis for CS/ HB 3065
states that "[f]or utilities, additional costs could be
transferred to the ratepayer.” Staff Analysis for CS/ HB 3065 at
15. However, the I0OUs’ argunent fails to put the above-quoted
| anguage in context. The relevant paragraph of the Staff
Anal ysis for CS/HB 3065 states, in full:

Application fees will be increased. For private

industry, this wll result in increased cost of doing

busi ness. For utilities, additional costs could be
transferred to the ratepayer.

(Enmphasis supplied.) By using the term"could," the Staff

2 |t appears that the 1 QUs, when naking their argunent
regarding the legislative intent purportedly enbodied in the
Staff Analysis for CS/HB 3065, no | onger consider the 1990
amendnents to Section 403.519, F.S., to be "housekeeping
amendnents. "
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Anal ysis for CS/HB 3065 | eaves open the possibility that not al
addi tional costs arising under Chapter 90-330 woul d necessarily
be transferred to a utility's ratepayers. As conpared to a
traditional, vertically-integrated utility that can pass on

i ncreased costs to its captive ratepayers, Duke has no such
captive ratepayers to whomit can transfer application fees, so
an increase in application fees is sinply an increased cost to
Duke of doing business in Florida.

The 1 QUs al so assert that because Section 403.519 was
enacted as part of FEECA, the Comm ssion should | ook to the
definition of "utility" contained in Section 366.82(1) of FEECA
tolimt the term"applicant.” See FPC s Brief at 42-44. Once

again, the 10Us mss the point: the term"utility" does not

appear in Section 403.519. The Legislature has specifically

stated that an "applicant” can seek a determ nation of need under
Section 403.519. Duke is such an applicant and the Court shoul d
reject the 10Us' unfounded invitation to ignore this clear
directive.

Lastly, the legislative history of the PPSA supports a broad
interpretation of the concept of need. See FPC s Brief at 39-40.
The Legislature enacted the PPSA in 1973 when it passed House
Bill 149. See Ch. 73-33, Laws of Florida. House Bill 149 was
debated in several commttees; however, the only rel evant
substantive debate on the bill occurred on March 27, 1973, at a

meeti ng of the House Environnmental Protection Commttee,
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Subcomm ttee on Permts. See R9-1769-1821 (Fla. H R Conm on
Env. Pro., Subcomm on Permts, tape recording of proceedi ngs
(March 27, 1973)).

In the March 27, 1973 subcommttee hearing, the legislators
di scussed the concept of need. Representative Spicola (the
sponsor of House Bill 149), Representative Andrews (the chairman
of the subcommttee), and M. Janes Wodruff (a representative of
Tanpa El ectric Conpany) engaged in the follow ng coll oquy:

REP. SPICOLA: | think we ought to have a need in
t he area.

MR, WOODRUFF: Well let ne--let me switch the
situation to the peninsula of Florida that doesn't
i nvol ve the Sout hern Covenant, [sic] but they involve
Tanpa El ectric Conpany and the City of Mitland, and
ot her investor-owned utilities and conpani es--. :
Part of our building plan is to inter-space where one
year we will build a plant and the next year maybe
Fl ori da Power Corporation will build a plant. Florida
Power is here . . . In sonme internediate--the Gty of
Lakel and may build a plant. But these are three
systens on the west coast of Florida that are inter-
tied. And what it neans is that each conpany doesn't
have to have a particular anount of steady reserve over
and an over-investnent of capital, we can call one
anot her, and where the City of Lakel and or Tanpa
El ectric Conpany may not be able to justify the
particular need in our area, that's just in the area
served, we can justify it in the areas served by

Fl ori da Power Corporation, Lakeland, and . . . on an
interimbuilding schedule. Just a part of overall
pl anni ng.

CHAIR | know, | know what you're talking about,

cdiff, involved in building, but what you do is you
build a plant that's big enough to neet your future
needs. |If you've got sone excess capacity which you
sell off to sonebody that needs sone--

MR. WOODRUFF: Yes, that's correct.

CHAIR: But you anticipate that within about ten
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years your needs are going to outstrip this capacity,
and so the other people you' ve been selling to are
going to build in the interim and they' Il have excess
capacity that they'll sell back to you. WlIl, that's
just sinply need in the area, it's just at what point
in tine.

MR. WOODRUFF: Ckay, if you feel that's broad
enough to cover the entire area, as opposed to one
particul ar conpany and service area--

CHAIR: This thing is so broad that | don't see
how in the world even GQulf Power could say, |ook, we
want to build this capacity plant, we're going to serve
sone part of Georgia, because | think sooner or |ater,
Fl ori da and Ceorgia are going to have to be concerned
about their nutual welfare and we're not going to say
you can't build one. That's going to be an area, and
there's going to be a need in the area. | don't see
how in the world this limts anybody to anything.

RO-1783-85 (enphasis supplied). Later, in the subcommttee

heari ng, when asked agai n about whether there should be a
geographical |[imtation on the area in which need woul d be

determ ned, one of the legislators stated "[t] he Sout heastern
United States is an area." R9-1814-15. As this legislative

hi story denonstrates, in 1973, when the Legi slature adopted the
PPSA, the Legislature considered "need" to include power
generated in one area of Florida for consunption in other areas
within the state. Cearly, the Legislature that enacted the PPSA
had an expansive view of the concept of "need."

I11. THE RESTRI CTI VE | NTERPRETATI ON OF SECTI ON
403. 519 ADVOCATED BY THE | QUs WOULD VI OLATE
THE UNI TED STATES CONSTI TUTI ON.
The UCNSB and Duke argued bel ow that the Conmerce C ause of
the United States Constitution prohibits an interpretation of

Section 403.519, that would prevent UCNSB s co-applicant, Duke,
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fromapplying directly for a determ nation of need in this case.
In the Order, the PSC considered® the Commerce C ause issue but
determ ned that there is “insufficient evidence in the record to
fully adjudicate [the issue].” Al at 30. Contrary to the O der,
sufficient record evidence exists for this Court to determ ne the
Comrerce Cl ause issue. (However, |ike the PSC bel ow, the Court
need not reach this issue to affirmthe PSC s Order.)

Under the interpretation of Section 403.519 proposed by the
|QUs in their argunents bel ow, the UCNSB s co-applicant, Duke,
may construct and operate a nerchant power plant in Florida only
if it first contracts with an in-state retail-serving utility,
whi ch (according to the 1QUs) is the only type of entity entitled
to apply for a determ nation of need. According to this
interpretation, it is inpossible for any out-of-state entity to
enter the whol esale market for electrical power in Florida
w thout first obtaining the permssion of a potential in-state
conpetitor. This interpretation of Florida |law would allow in-
state utilities to bar out-of-state conpanies fromconpeting with
themin the Florida narket sinply by refusing to apply for a
determ nation of need on behalf of the out-of-state corporation.

O, conversely, the in-state utility can denmand econom c benefits

30 While the PSC | acks the jurisdiction to invalidate a
statute on constitutional grounds, the PSC may properly consider
constitutional issues in interpreting the statutes with which it
is charged with enforcing. Comunications Wrrkers of Anerica,
Local 3170 v. Gty of Gainesville, 697 So. 2d 167, 170 (1st DCA
1997) (“The notion that the constitution stops at the boundary of
an adm ni strative agency does not bear scrutiny.”).
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i n exchange for co-sponsoring the out-of-state conpany’s
determ nation of need application. Both of these alternatives
constitute clear favoritismtoward |ocal corporations, and are
therefore inconsistent wwth the basic Commerce C ause principle
that no state may use its regulatory authority to isolate its own
corporations frominterstate conpetition

The dormant (or “negative”) Comrerce C ause is a body of
doctrine derived fromthe Constitution s express grant of
congressional power to “regulate Commerce . . . anong the several
states.” Art. I, 8 8 U S Const. This doctrine inposes a
judicially enforceable limt on the extent to which a state may
regul ate transactions in interstate conmmerce.

The dormant Commerce Cl ause creates a national economc
mar ket pl ace in every comrercial commodity, including electricity.

See New Engl and Power Co. v. New Hanpshire, 455 U. S. 331 (1982)

(striking down as violation of dormant Commerce Cl ause a New
Hanpshire Public Uilities Comm ssion order banning export of

| ocal |y produced hydroelectric power). The principle governing
dormant Commerce Cl ause cases is sinple and virtually absol ute:
“This 'negative aspect of the Commerce C ause prohibits econom c
protectionism-- that is, regulatory neasures designed to benefit
in-state econom c interests by burdening out-of-state

conpetitors.” New Enerqy Co. of Indiana v. Linbach, 486 U. S.

269, 273-74 (1988). Any state statute or regulation that

functions primarily to provide econom c benefits to in-state
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corporations is therefore unconstitutional. |In this case, the
interpretation of Section 403.519 that would categorically

prohi bit UCNSB s co-applicant, Duke, fromeven applying for a

determ nation of need without first contracting with an in-state
utility is pure economc protectionism and therefore is
prohi bited by the dormant Commerce C ause.

State laws can conflict wwth the Coomerce C ause in two
ways: by discrimnating agai nst out-of-state commerce, and by
unreasonably burdening interstate commerce. The excl usionary
interpretation of Section 403.519 urged by the 10Us is
unconstitutional under both categories of jurisprudence.

A To Prohibit the UCNSB s Co- Applicant, Duke, From Applying
for a Determ nation of Need Whuld Unconstitutionally

Di scrim nate Agai nst Qut-of-State Commerce.

Requiring the UCNSB s co-applicant, Duke, to contract with
an in-state utility before obtaining a determ nation of need
woul d overtly discrimnate against out-of-state conpanies seeking
to enter the whol esale market for electrical energy in Florida.
Overt discrimnation of this sort against out-of-state
conpetitors of in-state conpanies is virtually inpossible to
justify under the Commerce Cl ause. “[Where sinple econonc
protectionismis effected by state legislation, a virtually per

se rule of invalidity has been erected.” Philadelphia v. New

Jersey, 437 U.S. 617, 624 (1978). Under the exclusionary
interpretation of Section 403.519 urged by the 1OUs, out-of-state

conpani es who refuse to enter into binding contracts with in-
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state utilities would be totally barred from obtaining a

determ nation of need, and therefore totally barred from doi ng
business in Florida as a whol esal e producer of electrical power.
This interpretation of Section 403.519 fits precisely the Suprenme
Court’s description of a clear dormant Commerce Cl ause viol ation.

The Suprene Court has held unconstitutional many state
regul ations that have attenpted to give |local economc interests
a conpetitive advantage by requiring anyone doi ng business in the
state to channel part of their business to the |ocal conpanies.?3
The underlying theme is consistent: neither a state nor its
agencies may discrimnate against interstate comrerce, regardl ess
of whether the discrimnation takes the formof a direct ban on
out-of -state conpetitors, a statutory requirenent that out-of-
state businesses join with in-state busi nesses before doing
business within the state, or the selective application of
otherwse legitimate certification requirenents.

It is irrelevant for purposes of dormant Commerce Cl ause
anal ysis that Duke could eventually enter the Florida market
after it contracted with an in-state utility to obtain a
determ nation of need. Any discrimnatory state action that is

intended or that has the effect of protecting |local interests is

31 See C & A Carbone, Inc. v. Carkstown, 511 U. S. 383
(1994); lahoma v. Wom ng, 502 U S. 437 (1992); South-Central
Ti nber Devel opnent, Inc. v. Winnicke, 467 U.S. 82 (1984); Pike v.
Bruce Church, Inc., 397 U S. 137 (1970); Tooner v. Wtsell, 334
U S. 385 (1948); Foster-Fountain Packing Co. v. Haydel, 278 U.S.
1 (1928); Buck v. Kuykendall, 267 U S. 307 (1925).
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sufficient to trigger the application of the Conmerce C ause,
even if that action nerely inposes extra costs on an out-of-state

entity. See Womnm ng, 502 U S. at 455.

The facially discrimnatory nature of the 1 QUs" proposed
interpretation of Section 403.519, F.S., renders that
interpretation constitutionally indefensible. As noted above, it
is virtually inpossible to justify discrimnatory restrictions on

interstate commerce. See Phil adel phia, 437 U S. at 624. Such

restrictions may not be justified under any circunstances if the
state cannot denonstrate that its legitimate |ocal interests
coul d not be protected through a nondiscrimnatory alternative

regul atory schene. See Carbone, 511 U.S. at 392. 1In this case,

therefore, the only question is whether the legitimte interests
represented by the need determ nation process can be adequately
served if Duke is permtted to apply directly for a need

determ nation without first contracting with a local utility for
the entire capacity of the Project.

The need determ nation process serves three general
legitimate state interests: ensuring electric systemreliability
and integrity; providing adequate electricity at a reasonable
cost; and determ ning whet her a proposed plant is the nost cost
effective avail able. See 8 403.519, Fla. Stat. All three
interests are easily protected by the nondiscrimnatory
alternative adopted by the PSC. sinply applying these criteria

to the nmerits of the Joint Applicant’s application. Since the
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three legitimate state interests justifying the determ nation of
need process can be satisfied wthout requiring a local utility
to apply for a determ nation of need on behalf of Duke, the | QUs'
exclusionary interpretation of Section 403.519 cannot w thstand
the “rigorous scrutiny” the Suprenme Court demands in its dormant
Commer ce Cl ause deci si ons.

B. Prohi biti ng Duke From Applying for a Determ nation of Need
Unconstitutionally Burdens Interstate Conmmerce.

Because the requirenment that Duke contract with a | ocal
utility before applying for a determ nation of need constitutes
unconstitutional discrimnation against interstate commerce, it
IS unnecessary to consider whether the requirenent would

unconstitutionally burden interstate cormmerce. See Carbone, 511

U S at 390 (holding that courts “need not resort to” burden
analysis if statute is found to discrimnate against interstate
comerce). In this case, however, applying the burden category
of dormant Commerce C ause anal ysis woul d produce the sanme result
as the discrimnation analysis: i.e., that the |1 OUs’
interpretation of Section 403.519 is unconstitutional.

This second category of dormant Commerce Cl ause anal ysi s
limts the extent to which states can indirectly burden
interstate commerce, even if there is no evidence of | ocal
favoritismor discrimnation against interstate comerce. In

Pike v. Bruce Church, Inc., 397 U S. 137, 142 (1970), the Suprene

Court st ated:

Where the statute regul ates evenhandedly to effectuate
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a legitimte local public interest, and its effects on

interstate commerce are only incidental, it wll be

uphel d unl ess the burden inposed on such comrerce is

clearly excessive in relation to the putative |ocal

benefits. . . . If alegitimte |ocal purpose is

found, then the question becones one of degree. . .

And the extent of the burden that will be tolerated

w Il of course depend on the nature of the |ocal

i nterest involved, and on whether it could be pronoted

as well with a lesser inpact on interstate activities.

In this case, the 1OUs’ proposed interpretation of Section
403.519 fails every aspect of the Pike burden test.

The di scussion in the previous section denonstrates why the
proposed interpretation of Section 403.519 is not evenhanded in
its treatnent of participants in the market for whol esal e
el ectrical power. Under the 1QUs’ proposed interpretation, the
only way any conpany can enter the market for whol esal e
el ectrical power is by entering into a contract with a | ocal
utility to obtain the necessary determ nation of need. This
i nposes a nmaj or burden on conmerce because it inposes additional
costs on applicants who seek to participate in the interstate
whol esal e power market, and forces themto give up a neasure of
control over the regul atory decisions that dictate how and when a
new generation facility will be built.

The di scussion in the previous section also disposes of the
argunent that legitimte |ocal interests support the requirenent
that Duke enter into a contract with a local utility to obtain
regul atory approval of its newfacility. The only legitimte

interests that can be asserted in favor of the determ nation of

need process are: ensuring electric systemreliability and
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integrity, providing adequate electricity at a reasonabl e cost,
and determ ni ng whet her a proposed plant is the nost cost-
effective avail able. See 8 403.519, Fla. Stat. All three
interests can be satisfied by dealing with Duke directly instead
of through a local internediary. There is, of course, a possible
fourth interest to justify prohibiting Duke fromapplying for a
determ nation of need directly, i.e., to protect |ocal economc
interests fromout-of-state conpetition in the whol esal e mar ket
for electricity. This interest constitutes pure econonic
protectionism however, and is therefore inconsistent on its face

with the dormant Commerce d ause. Lewis v. BT Inv. Managers,

Inc., 447 U.S. 27, 43-44 (1980).

Permtting the UCNSB s co-applicant, Duke, to apply directly
for a determ nation of need infringes on none of the state’s
legitimate regulatory interests. Conversely, requiring Duke to
contract wwth a local utility to apply for a determ nation of
need would directly burden interstate conmerce in a nanner that
favors | ocal economc interests and di sadvantages conpetitors
fromoutside the state, as well as di sadvantagi ng t he woul d- be
custoners, such as the UCNSB, of the conpetitors. The burden
this requirenment inposes on interstate commerce clearly exceeds
the local benefits; therefore the exclusionary interpretation of
Section 403.519 advanced by the 1 0OUs before the PSC, is
unconstitutional under the burden category of dornmant Comrerce

Cl ause juri sprudence.
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The 1QUs did not address Commerce Cl ause issues in their
initial briefs before the Court. However, in their argunents
before the PSC, the 10Us cited three cases in opposition to the
the UCNSB' s and Duke's Commerce Cl ause argunents. See T2-278-79,

281-82). One of those cases, Pacific Gas & Electric Co. v. State

Ener gy Resources Conservation and Devel opment Corp., 461 U.S. 190

(1983), involved preenption, not dormant Commerce C ause issues,
and is therefore wholly irrelevant to determ ning the
constitutional limts on the application of Florida |law. The

second case, Arkansas Electrical Cooperative Corp. v. Arkansas

Public Service Commin, 461 U S. 375 (1983), is also irrelevant to

the present case because in that case the United States Suprene
Court itself noted that “the nost serious concern identified in

[Pike v.] Bruce Church--econom c protectionism-is not inplicated

here.” 1d. at 394. 1In contrast to that case, which involved the
regul ation of rates anong utilities “all of whomare |ocated
within the state,” id. at 394, this case involves an attenpt to
give existing |ocal market participants the authority to dictate
whet her and on what terns other conpetitors can enter the Florida
whol esal e power market. This is the essence of econom c
protectioni sm

The 1 OUs al so mi sconstrue the third case, General Mtors

Corp. v. Tracy, 117 S. C. 811 (1997). The 1QUs cite Tracy to

support their argunent that the exclusion of Duke fromthe

whol esal e market for electricity “is a fair discrimnation that
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does not violate the dormant commerce clause.” T2-281. Tracy
does not support this claim Tracy involved a very different
kind of state action than is at issue here: a state statute that
i nposed a sale and use tax on all natural gas purchases, but
exenpted fromthe tax so-called “local distribution conpanies”
(“LDCs”). These LDCs were heavily regul ated | ocal gas conpani es
whose sal es of natural gas were “bundled” with | egally-mandated
consuner services and protections (such as the requirenent to
sell natural gas to all purchasers within each conpany’s service
area). See id., at 816, 823. Although the tax exenption

provi ded sonme financial advantages to these conpanies, it did not
affect the ability of sellers of “unbundled” natural gas to enter
the separate market for sales to |large purchasers of natural gas
“who were able to buy gas on the open market and were willing to
take it free of state-created obligations to the buyer.” 1d. at
821.

Not hing in the Supreme Court’s opinion in Tracy suggests
that the Conmerce O ause would permt the state to authorize the
| ocal “bundl ed” gas sellers to bar other conpanies fromentering
the market for “unbundl ed” gas sales. As the Suprenme Court
explained in a nore recent decision, in Tracy “the Court prem sed
its holding that the statute at issue was not facially
discrimnatory on the view that sellers of 'bundled and
"unbundl ed’ natural gas were principally conpeting in different

mar kets.” Canps Newfound/ Omatonna, Inc. v. Town of Harrison,
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Maine, 117 S. C. 1590, 1602 n.16 (1997). The Suprenme Court
explained in Tracy that states nmay inpose different (and
sonetinmes nore favorable) regulations on entities serving
different markets because elimnating such regul ations “woul d not
serve the dormant Commerce C ause’s fundanental objective of
preserving a national market for conpetition undisturbed by
preferential advantages conferred by a State upon its residents
or resident conpetitors.” Tracy, 117 S. C. at 824. |In contrast
to Tracy, in this case the 1 0OUs seek total control over the

mar ket for whol esale electricity. The 1QUs are thus seeking to
dom nate the very market in which Duke is attenpting to conpete
This is precisely the sort of “preferential advantage” that the
Court has consistently held violates the dormant Conmerce C ause.

| V. FEDERAL LAW PREEMPTS THE STATE FROM REQUI RI NG THE
UCNSB' S CO- APPLI CANT, DUKE, TO OBTAIN A CONTRACT WTH
RETAI L ELECTRI C UTILITIES I N ORDER TO APPLY FOR A
DETERM NATI ON OF NEED

The Energy Policy Act of 1992 preenpts any application of
state law that would allow vertically integrated utilities to
prevent conpetition in the whol esale electric power market. Yet,
it is precisely such an interpretation that the 10OUs urged on the
PSC and the PSC properly rejected in the O der.

Preenption law is clear; state |law that “stands as an
obstacle to the acconplishnment and execution of the full purposes

and objectives of Congress” is preenpted. Pacific Gas & El ec.

Co. v. State Enerqy Resources Conservation and Dev. Conmin., 461

U S 190, 204 (1983). A mjor objective of the Energy Policy Act
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was to prevent vertically integrated utilities from preventing or
hi nderi ng the devel opnent of a robust conpetitive whol esal e power
mar ket. The provisions in the Energy Policy Act authorizing FERC
to order transm ssion wheeling were passed to address Congress's
concern that vertically integrated utilities would use their

power over transm ssion and retail markets to bl ock conpetition
fromnon-retail utility generators in the whol esale market. The
House Report states:

Absent clarification of FERC wheeling authority, it can

be expected that sonme utilities will try to exercise

their nonopoly power to block IPPs and others’

legitimate transm ssion requests. This would permt

unl awful discrimnation to thwart efficiency in the

electricity industry, and woul d defeat the Conm ssion’s

[ FERC s] goal of encouraging |low rates to consuners

t hrough greater conpetition.

H R Rep. No. 102-474(1) at 139-40 (1992); reprinted in 1992
US CCA N 1954, 2962-63.

In argunent below, the 10Us explicitly conceded that under
their proposed interpretation of state law, retail utilities in
Fl ori da have the power to keep others out of the whol esale
mar ket. T2-291-92. First, the 10OUs contended that no significant
power plant can be sited in Florida without first contracting to
sell firmpower to retail utilities. T2-266. Second, the |IQOUs
suggested that the PSC does not have the power to order themto
enter into any such contracts. T2-285-86. Hence, the I OUs see
state law as giving the vertically integrated utilities the power

to keep others out of the whol esal e market, power that Congress

explicitly aimed to elimnate in the Energy Policy Act.
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The I OUs attenpt to avoid the ineluctable conclusion that
federal |aw prohibits states fromallow ng vertically integrated
utilities to play gatekeeper to the whol esal e generati on market
by contending that Congress only prevented vertically integrated
utilities fromusing their nonopoly power over transm ssion but
not their nmonopoly power over distribution to bar access to that
market. This contention inplicitly attributes to Congress a | ack
of rationality and is wong as a matter of law. Congress would
have no reason to go to great pains to structure the Energy
Policy Act to elimnate vertically integrated utilities’
abilities to use power over their transm ssion grids to bl ock
entry into the whol esale market while allow ng the sanme utilities
to block entry by utilizing a perverse reading of state | aws
governing the need for power plants. Wether the existing retai
utilities block access by refusing transm ssion or by refusing to
enter into contracts that they claimare prerequisites for
buil ding a power plant, the result is the sane; the integrated
utilities are shielded fromthe very conpetition in the whol esal e
power market that Congress intended to foster.

The 1 QUs nonetheless clainmed that this illogical outconme is
warrant ed because the Federal Power Act of 1935 granted states
and not the federal governnent power to regul ate power
generation. T2-275. This claimflies in the face of Suprene
Court precedents, which make clear that the Iine Congress drew

was between the whol esale and retail narkets. See M ssi ssipp
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Power & Light Co. v. Mssissippi, 487 U S. 354, 378-79 (1988);

Nant ahal a Power & Light v. Thornburg, 476 U.S. 953, 966 (1986);

Federal Power Commin v. So. Cal. Edison, Co., 376 U S. 205, 215-

16 (1964). The history behind this provision shows that Congress
only recogni zed states’ power to regul ate generation insofar as
it affects the environnment or burdens retail custonmers, and does
not give the states the authority to regulate the econom cs of

pl ants engaged in purely whol esal e operations. See Arkansas

Electrical Cooperative, 461 U S. at 378-79 (noting that in

enacting the Federal Power Act, “Congress undertook to establish
federal regulation over nost of the whol esale transactions of
electric and gas utilities engaged in interstate commerce”).

In the Federal Power Act, Congress gave neither the states
nor the Federal Power Comm ssion (now the FERC) the authority to
|icense privatel y-owned generation facilities built solely for
t he purpose of supplying whol esale power. 1In the Energy Policy
Act, however, Congress unanbi guously expressed its intent that
rather than relying on state or federal regulation of the
econom cs of whol esale power, it preferred to rely on a
conpetitive market free fromthe influence of the nonopoly power
of vertically integrated utilities.

In their argunent below, the 10Us relied on Monongahel a

Power Conpany, 40 FERC 161, 256 (1987) for the proposition that

t he Federal Power Act preserved the states’ authority “over the

capacity planning, determ nation of power needs, plant siting,
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Iicensing, construction, and the operations of coal-fired
plants.” T2-276. But the facts of that case clarify that this
proposition applies only with respect to environnmental issues and
econom c issues directly affecting retail custoners. The issue

i n Mbnongahel a was whet her FERC had to prepare an Environnent al

| npact Statenent ("EIS") when it set wholesale rates for a plant
owned by a state-regulated retail utility. FERC concluded that
it did not have to prepare an EI S because regul atory authority
over the environnental effects of building and operating fossi
fuel fired power plants lay with the states. The UCNSB does not
take issue with this holding as far as it goes. The Energy
Policy Act explicitly reserves to states continued jurisdiction
to regulate the environnmental inpacts of nerchant plants, and it
is because of this continuing jurisdiction that the UCNSB and
Duke are seeking certification under the PPSA. See 15 U.S.C. 879
(1998). The UCNSB does take issue, however, with the |IQJs’
attenpts to stretch this holding to assert that states have
jurisdiction over purely whol esal e aspects of the generation
market. An isolated quotation froma FERC deci sion di savow ng
FERC jurisdiction over environmental effects stenmng froma
plant in aretail utility’'s rate base is a thin reed on which to
hang state authority to frustrate the will of Congress with
respect to the whol esal e generati on narket.

Moreover, the 1OUs' assertion that the need determ nation is

part of the environnmental siting assessnment of the Project, and
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therefore not preenpted, is msplaced. See T2-276-78, 308-10.
The determ nation of need is not part of the environnental
assessnment: it is a precondition to the UCNSB and Duke being able
to present evidence about the environnmental inpact of its project
to the Siting Board. See 8§ 403.508(3), Fla. Stat.

V. CONTRARY TO FPL'S THECRY, TH S CASE REPRESENTS
REGULATI ON OF WHOLESALE POWER PRCDUCERS, NOT
DEREGULATI ON OF THE ELECTRI C | NDUSTRY

A substantial portion of FPL's Brief (pages 26-44) consists
of FPL's unfounded argunent that allow ng nmerchant plants
achi eves only one end, "the comencenent of the deregul ation of
power generation in Florida," which, FPL asserts, is not allowed
under existing state law. FPL's Brief at 39. FPL's argunents
range fromits selective exposition of the Nassau cases,
di scussed above, to state and federal |egislative history,* also
di scussed above, sounding and resoundi ng the thene that the PPSA
and Section 403.519 only apply to "nonopoly utilities.” FPL's

Brief at 26, 28, 29, 35, 38, 40.3% Contrary to FPL's assertions,

32 Though irrelevant to the analysis of the UCNSB' s and
Duke's status as applicants under the PPSA and Section 403. 519,
FPL is m staken when it asserts that "[f]ederal |aw prevented
out-of -state conpanies fromconpeting with in-state nonopolies
until 1996." FPL's Brief at 31. There was never any federal
statutory prohibition of conpetition at any level; indeed, this
suggestion is ludicrous. However, there were nmarket inpedinents,
generally erected by the unwi | lingness of conpanies |like FPL to
deal fairly with conpetitive power suppliers, to conpetition that
federal |laws, e.qg., PURPA and the Energy Policy Act, and rules,
e.q., FERC s Order 888, were enacted and pronul gated to overcone.

33 FPC essentially makes the sanme argunent throughout its
Brief, arguing that the PSC only has the authority "to regul ate
retail utilities inthis State," FPC s Brief at 15, and that only

55



the PSC's Order is a proper exercise of its regulatory authority
within the existing statutory and regul atory franmework.

Mor eover, the PSC expressly recognized its regulatory authority
over the UCNSB and Duke under existing statutes.

Wil e the UCNSB agrees that the existing statutes and rules
apply to nonopoly electricity providers, such as FPL and the
other 10Us, neither the statutes nor the rules suggest that they
are exclusively designed for that purpose. For exanple, neither
Section 403.519 nor any section of the PPSA refers to "nonopol y"
utilities or to "retail" utilities. FPL's argunent that "a
regul atory determ nation of need woul d be unnecessary . . . for
any entity operating in a conpetitive market because it would be
unabl e to seek a governnment-required rate of return on its
investnment," FPL's Brief at 29-30, ignores the PSC s extensive
jurisdiction over Florida's power supply grid, its clear nandate
to regulate in the public interest under Chapter 366, and the
Legi slature's articul ated purpose of the PPSA nanely to bal ance
t he need for new power plants against their environnental and
other effects. Al of these purposes indicate that PSC revi ew of
need applications is entirely appropriate within the existing
statutory framework, even when the proposed plant will not be in
the rate base of any utility with captive retail custoners.

FPL suggests that the PSC s action bel ow represents

retail utilities can apply for a determ nation of need pursuant
to the PPSA. See FPC s Brief at 16, 19, 26, 39-40, 42.
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deregul ati on of the generation sector of the electric industry in
Florida. The illogic of this suggestion is readily apparent from

what actually occurred below. the UCNSB and Duke applied to the

PSC, as the requlatory authority with jurisdiction over their

petition, for regulatory relief pursuant to the applicable
statutes and rules. See, Rl1-1, 29. The PSC reviewed the UCNSB' s
and Duke's application pursuant to its governing statutes and
rules and granted the requested relief. Al at 38-53, 55.
The Order confirms that the PSC sinply exercised its
regul atory authority over the UCNSB and Duke in evaluating the
Joint Petition and in determ ning need for the Project. Anong
ot her things, the PSC expressly recognized that both the UCNSB
and Duke are "electric utilities" subject to the Comm ssion's
regul atory authority pursuant to the Gid Bill and other
statutes. Al at 16-17, 19-20. The PSC al so consi dered and
applied the criteria of Section 403.519 to the proposed Project,
Al at 38-53. Finally, the PSC made it quite clear that the PSC
viewed its action as an exercise of its regulatory authority, not
as deregul ation, and that such regul ati on woul d be applied to any
future nmerchant plant proposals. Specifically, the Order states:
Merchant plant applicants do not have a right to build
merchant plants in Florida. Each applicant nust
denonstrate that its project conveys a benefit to
Fl orida ratepayers, given the existence of the prior
power plant additions. W recognize that there may be
certain applications in the future, which may fail to
denonstrate an econom c need, despite the fact that the
retail ratepayers are not at risk. This denonstration

may i nvolve the inability of the applicant to
denonstrate that it [satisfies specific regulatory
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criterial.
Al at 44-45. This is PSC regulation of utilities providing
el ectric service, not deregulation. Mreover, it is not
"abdication to the market" as suggested by the 10OUs. The Court
should reject FPL's m sl eading argunents and affirmthe Order.

VI. THE COW SSI ON CORRECTLY CONCLUDED THAT THE
UCNSB AND DUKE PROPERLY PLED ALL REQUI RED
ELEMENTS FOR A DETERM NATI ON OF NEED

FPL asserts that "Duke's petition did not nmake the
all egations required for a determ nation of 'need and did not
of fer evidence sufficient to justify a determ nation of need."
FPL's Brief at 45. FPL misquotes Rule 25-22.081(3)3%* and then
criticizes the Joint Petition and Exhibits. FPL's Brief at 45-46.
FPL al | eges nunerous pl eadi ng deficiencies, each of which is
addressed specifically below. In summary, the Joint Petition

fully conplies with all applicable pleading requirenents set

34 The subject rule, Fla. Admn. Code R 25-22.081(3),
provides in its entirety that the petition shall contain:

(3) A statenent of the specific conditions,
contingencies or other factors which indicate a need
for the proposed electrical power plant including the
general tinme wthin which the generating units wll be
needed. Docunentation shall include historical and
forecasted summer and w nter peaks, nunber of
custoners, net energy for load, and |load factors with a
di scussion of the nore critical operating conditions.

Load forecasts shall identify the nodel or nodels on
whi ch they were based and shall include sufficient
detail to permt analysis of the nodel or nodels. |If a

determ nation is sought on sone basis in addition to or
in lieu of capacity needs, such as oil backout, then
detail ed anal ysis and supporting docunentation of the
costs and benefits is required.
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forth in Rule 25-22.081, F.A.C., and is nore than sufficient to
allow "the Conmm ssion to take into account the need for electric
systemreliability and integrity, the need for adequate,
reasonabl e cost electricity, and the need to determ ne the nost
cost effective alternative available . . . ." Al at 15, 51; see
also Fla. Adm n. Code R 25-22.081.

FPL asserts that the Joint Petition did not identify the
utility or utilities primarily affected by the Project. FPL's
Brief at 45. FPL is incorrect. Rule 25-22.081(1), F. A C.,
requires that a petition for determ nation of need include: "[a]

general description of the utility or utilities primarily

affected.” In this case, the UCNSB and Duke are the only
utilities primarily affected and the Joint Petition included al

rel evant allegations regarding both. The Joint Petition and

Exhi bits specifically describe the UCNSB and Duke, R1-4-6, 42-47,
their load and el ectrical characteristics, RL-77-86, 90-91, their
generating capability, R1-37-38, 85, 61-62, 69, and their

i nterconnections, R1-38, 63. The Joint Petition also
specifically addressed the need in Peninsular Florida, the

pri mary whol esal e market in which Duke wll operate. R1-12, 17-
18, 25, 28, 87-90. Wile the Petition did not specifically
al l ege that Duke needs the Project, it is an obvious inference

that a whol esal e power utility, |ike Duke, needs power plants to
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produce and sell electricity.?3®

Contrary to FPL's assertions, nothing in Rule 25-22.081(1),
F.A.C, requires that all capacity of a proposed power plant be
allocated to a primarily affected utility, or that utilities that
may purchase power fromthe Project in the future be identified.

Utilities such as FPL are not and cannot be prinarily affected

utilities until they elect, at their sole discretion, to enter

into a power purchase aqreenent with Duke. FPL chose not to do

so and thus is not primarily affected by the Project.

FPL further asserts that the UCNSB and Duke identified
"Peninsular Florida" as the "primarily affected utilities." FPL's
Brief at 45. FPL is incorrect once again: the Joint Petitioners
identified and described the UCNSB (an electric utility under
Chapter 366) and Duke (a "public utility" under the Federal Power
Act and an "electric utility" under Chapter 366) as the
"primarily affected utilities." RLl-4-7, 10-15, 44-46, 77-92.
Contrary to FPL's assertions, the Joint Petition contains the
i nformati on concerni ng Peninsul ar Florida because Peni nsul ar
Florida is the prinmary whol esal e narket in which the Project wll
operate, and because the presentation of such information is
consistent wth | ongstanding PSC practice and clearly within the

jurisdiction of the PSCin carrying out its duties under Section

35 The standard for disposing of notions to disnmss is
whether, with all allegations in the petition assuned true, and
with all reasonable inferences drawn fromthe petition in favor
of the petitioner, the petition states a cause of action. Sinon
v. Tanpa Electric Co., 202 So. 2d 209, 211 (Fla. 2d DCA 1967).
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403.519. Moreover, allegations that the Project is consistent

with the needs of Peninsular Florida are in no way novel in a

need determ nation before the PSC. In fact, in a 1990 FPL need

determ nati on proceedi ng, the PSC addressed the foll ow ng issue:
| ssue 14: Are the type, size and timng of FPL's

proposed Martin Units 3 and 4 reasonably consi st ent
with the capacity needs of Peninsular Florida?

In re: Petition of Florida Power & Light Conpany for

Determ nation of Need for Proposed Electrical Power Plant and

Rel ated Facilities -- Martin Expansion Project, 90 FPSC 3: 234.

(enphasis supplied). In its Prehearing Statenent, rather than
objecting to the use of the term"consistent with", FPL repeated
| ssue 14 verbatimand responded

Yes . . . FPL's plan to add 1,312 of conbined cycle

capacity in the 1993 to 1995 tine frane is consistent
with the remaining Peninsul ar Florida need.

FPL's Prehearing Statenent at 16-17 (Docket No. 890974-El)
(enphasis supplied). See R2-375-76. Cearly, the PSC s anal ysis
of whether a proposed project "is consistent with" Peninsul ar
Florida's needs was appropriate for FPL in 1990 and is equally
appropriate for the UCNSB and Duke today.

FPL asserts that the Petition and Exhibits did not "state
the specific conditions, contingencies, and other factors that
i ndi cate the nunber of custoners, net energy for |oad, |oad
factors, and critical operating conditions of the utility
purchasi ng the proposed power output.” FPL also asserts that the

Petition and Exhibits failed to present detailed |oad forecasts
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and to identify the nodels used to prepare those forecasts. FPL's
Brief at 46. FPL is again m staken: the Joint Petition and

Exhi bits included extrenely detailed |oad forecasts for the
UCNSB, R1-77-85; detailed information regardi ng the nunber of
custoners, peak demands, and net energy for |oad of the UCNSB
R1-7, 10-11, 44-45, 77-84; (load factor is readily cal cul ated
from peak demands and net energy for load); and detailed
information regardi ng the peak demands and reserve margi ns (a key
i ndi cator of need) for Peninsular Florida, Rl-12-14, 87-90. The
Exhi bits al so discussed the critical operating conditions
indicating the UCNSB's need for the Project, nanely that the
UCNSB relies extensively on purchased power and that all but one
of its main power purchase agreenents are scheduled to expire

bet ween Septenber 1999 and March 2000, R1-11; described forecasts
of the | oad that Duke expects to serve, R1-90-91; and identified
t he nodel s upon which the |oad forecasts were based. RI1-82-85,
93-94.

FPL also criticizes the Joint Petition and Exhibits for
allegedly failing to provide "detail ed anal ysis and supporting
docunentati on of the costs and benefits" of the Project
consi dered on a basis other than capacity needs. FPL's Brief at
46. Contrary to FPL's criticism the Joint Petition and Exhibits
set forth the real resource costs, see R1-50, and benefits to the
UCNSB -- nore than $39 million (net present value) over the first

twenty years of the Participation Agreenent's life, R1-14, 17-18
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-- as well as the specific benefits to Peninsular Florida in the
form of enhanced efficiency of electricity generation and primary
fuel savings, i.e., reduced use of fuel oil and gas. R1-9-10, 91,
94-95. The pl eadings al so describe the Project's expected
contributions to Peninsular Florida reliability. R1-12-13, 87-90.
FPL al so asserts that the UCNSB and Duke failed to provide a
description of non-generating alternatives as required by Rule
25-22.081(5), F.A C. FPL's Brief at 46. FPL is once again
m st aken. The Exhibits describe the UCNSB' s non-generating
alternatives, i.e., conservation prograns. Rl1-45. The Joint
Petition al so contains a discussion of Duke's non-generating
alternatives. See Rl1-23-24 (stating that as a federally
regul ated public utility Duke does not engage in end use
conservation prograns and is not required to have conservation
goal s pursuant to Section 366.82(2), F.S.).% It is illogical to

suggest that a whol esale power supplier m ght have any non-

generating alternative to producing power for sale. The
allegations in the Joint Petition neet the pleading requirenent
of Rule 25-22.081(5), F.A C.

Rul e 25-22.082, F.A C., relates to requests for proposals,

not to the contents of need petitions. The record reflects that

36 Wil e Duke New Snyrna does not engage directly in end-use
energy conservation prograns, the record contains both
al | egations and conpetent substantial evidence that the proposed
Project is consistent with the goals and purposes of FEECA. RIl-
17, 23-24, 28-29; T5-727-28 (reduced primary fuel use for power
generation).
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Duke/ Fl uor Dani el, the engi neering, procurenent, and construction
contractor for the Project, "considered proposals from four
vendors, including General Electric, Sienens, Wstinghouse, and
ASEA Brown-Boveri" for the electrical generators for the Project.
T8-1051-52. The PSC correctly recogni zed the function of Rule
25-22.082 with respect to nmerchant utilities, stating that,

wi thin the framework of Rul e 25-22.082, Duke could offer the
Project's capacity and energy to potential purchasing utilities,
t hereby presenting another generation supply alternative for
existing retail utilities, "without putting Florida ratepayers at
risk for the costs of the facility as is done for the costs for
rate based power plants."” Al at 41, 45.

VI1. THE COW SSI ON PROPERLY GRANTED THE REQUESTED
DETERM NATI ON OF NEED FOR THE PRQIECT FOLLOW NG
CORRECT APPLI CATI ON OF THE STATUTORY CRI TERI A.

The 1 OUs accuse the PSC of erroneously granting its
affirmative determnation of need for the Project. FPC s Brief at
35. TECO s Brief at 37-38. FPL's Brief at 46-50. The I0OUs al so
accuse the PSC of "assum ng" and "presum ng" various el enents of
the need determ nation. TECO s Brief at 36, FPL's Brief at 49.

Significantly, however, the 1OQUs do not arque that there is a

| ack of competent substantial evidence of record to support the

PSC s decision to grant the deternination of need for the

Project. This is, of course, the correct standard of review 8§
120.68(7)(b), Fla. Stat.

The issue before the Court is whether conpetent substanti al
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record evidence supports the PSC s granting of the requested
determ nation of need. The PSCis required to "take into
account" the followng criteria in nmaking its determ nation of
need under Section 403.519: "the need for electric system
reliability and integrity, the need for adequate electricity at a
reasonabl e cost, and whether the proposed plant is the nbst cost-
effective alternative available.” The PSCis also to "expressly
consi der the conservation neasures taken by or reasonably
available to the applicant or its nenbers which mght mtigate
the need for the proposed plant and other matters within its
jurisdiction which it deens relevant.” None of these criteriais

superior to any other, nor is any a sine qua non to the PSC s

determ ning whether a particular plant is needed; each is sinply

to be "take[n] into account."

Appl yi ng the appell ate standard of review readily
denonstrates the correctness of the PSC s decision. Extensive
record evidence supports the PSC s findings and conclusions with
respect to each of these criteria. For exanple, M. Vaden and
M. L' Engle testified to the Project's contributions to neeting
the need for systemreliability and integrity. T3-393-94, 397-98,
T4-562 ("the nore capacity in the state, . . . the nore reliable
the state would be"). The record al so contai ns evidence that the
Project will contribute to neeting the need for adequate
electricity at a reasonable cost. T3-396, 398-99, T5-704-14. M.

Vaden, the UCNSB's Uilities Director, testified that the Project
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is the nost cost-effective alternative available to the UCNSB
T3-395-96, and Dr. Nesbitt testified that the project is the nost
cost effective power supply alternative for Peninsular Florida.
T5-714-16. The record al so showed that the Project has favorable
capital costs, availability, and efficiency conpared to other
proposed units in Florida. T3-398-99, Ex 7, RLV-8. Wtness Vaden
descri bed the UCNSB s conservation prograns, T3-390-91, and
Wtness Neshitt testified that the Project contributes directly
and significantly to the increased efficiency and cost -
ef fectiveness of electricity production and natural gas use. T5-
714-15, 727-28. MNMbreover, to the extent that the Project
di spl aces oil-fired generation, it will contribute to the express
statutory goal of conserving expensive resources, especially
petrol eum fuels. See T5-727-28; see 88 366.81 & 366.82(2), Fla.
Stat. Finally, with respect to other matters within the PSC s
jurisdiction, the record shows that the Project's operation wll
| ower whol esal e prices, thereby reducing retail electricity
prices to custoners, T5-721, 723-28, reduce ratepayer risk, T5-
721, T7-984, and pronote the public interest. T7-983-84.

FPC asserts that the entire Project is not needed to provide
the expected benefits to the UCNSB and its retail custoners.
FPC s Brief at 35. FPC sinply disagrees with the PSC s wei ghi ng
of the evidence in reaching its factual finding to the contrary.
FPC has offered no record evidence to support its claim while

ignoring the express evidence of record supporting the PSC s
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findi ng. T3-393-96.
TECO asserts that the PSC s anal ysis and concl usi ons
regarding the need criteria are "necessarily illogical and

erroneous given the Conmi ssion's erroneous predicate that Duke is

a proper applicant under the Siting Act." TECO s Brief at 35.

This argunent ignores the UCNSB, whose "applicant” status the
| OQUs do not contest. See, e.q., TECOs Brief at 16. Perhaps nore
significantly, TECO s own words denonstrate the circularity of
its reasoning: logically, if the PSCs predicate is correct,
i.e., if Duke is in fact a proper applicant, then TECO s
assertion is false. The Court should reject this circular, self-
serving argunent. TECO al so accuses the PSC of gl ossing over or
bending the need criteria to fit the case before it. TECO s
Brief at 35. However, the record contains anple conpetent
substantial evidence of record supporting the PSC s findings with
respect to each of the statutory criteria.

TECO al so criticizes the PSC s conclusion that "the entire
project will provide net benefits to Florida ratepayers
general ly, just because the project may allow the [UCNSB] to buy
30 MWat a lower price [than] it could el sewhere.” TECO s Bri ef
at 37. This msstates the PSC s anal ysis: independent record
evi dence supports the PSC s conclusion that the project wll
benefit the ratepayers of Florida. T7-980-81, T5-721-28, T3-397-
400. TECO s assertion that the PSC s analysis turns on the

assunption of investnment risk by Duke, TECO s Brief at 38, also
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m scharacterizes the PSC s anal ysis and ignores record evidence.
The econom ¢ benefits to Florida ratepayers are enhanced
operating reliability, Al at 41, T3-398-99, T4-562, and | ower
power supply costs resulting in lower retail electricity prices,
with the added benefit of reduced ratepayer risk. T5-721, T7-980,
984. Wth regard to the possibility of |ost revenues possibly
affecting one utility's ratepayers due to displaced whol esal e
sales, TECO s Brief at 38, TECO presented no evidence to support
any such hypothesis. Moreover, there is no evidence to support
the contention that the Project's net effects on Florida
ratepayers will be negative. Finally, TECO s assertions
regardi ng potential out-of-state sales are sinply 1QU scare
tactics that ignore the testinony of both M. Geen and Dr.
Nesbitt that the vast majority -- in excess of 99 percent -- of

the Project's output will be sold in Peninsular Florida. T4-586-

87, T5-720-21, Ex 18, DWN-13. There is no evidence of record to
indicate that any significant anount of the Project's output wll
be sol d outside Peninsular Florida.

FPL argues that the PSC "overl ooked" and "ignored" various
evi dence. See, e.q., FPL's Brief at 47 (alleging that: PSC
"over | ooked" that the UCNSB woul d not be entitled to any power
fromthe Project if Duke didn't build it; PSC "ignored" that a
merchant plant's capacity would not count towards bei ng anybody's
reserve margin unless commtted by contract; PSC "cavalierly

concluded that [the Project's] power was needed for reliability
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and integrity.") These exanples and FPL's other assertions are
either irrelevant (e.qg., FPL's assertion that the UCNSB woul dn't
be entitled to any power froman unbuilt plant) or sinply
attenpts to re-weigh the evidence. The record contains anple
evi dence to support the PSC s finding that the presence of the
Project will enhance electric systemreliability in Peninsular
Fl orida, 3 T3-397-98, T4-562, and anpl e evidence to support the
PSC s conclusion that the Project represents the nost cost-
effective power supply alternative for the UCNSB. T3-395-96, EXx
7, RLV-6.

CONCLUSI ON

The Fl orida Public Service Conmm ssion properly denied FPL'S
and FPC s notions to dismss and granted its affirmative
determ nation of need for the New Snyrna Beach Power Project in
accord with all applicable statutory criteria. Accordingly, the
Fl orida Public Service Comm ssion's Oder No. PSC 99-0535- FOF- EM
should be affirnmed in all respects.

Respectfully submtted this 9t h day of August, 1999.

37 FPL's assertion that "the PSC majority acknow edged that
the plant is not needed to neet the acceptable reserve nmargins
for Peninsular Florida" is a blatant m srepresentati on of what
the PSC actually stated in its Oder. In the cited material, the
PSC actually stated that "[t]he utility intervenors [i.e., FPL
FPC, and TECO arqgued that because Peninsul ar Florida reserve
margins are forecasted to be at or above the FRCC s threshol d,
the Project is not needed for peninsular reliability.” Al at 40-
41. FPL's baseless effort to elevate its argunent into a PSC
statenent is bootstrapping and m srepresentation of the worst
sort, and the Court should reject it.
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