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INTRODUCTION

Petitioner relies on the Introduction as stated in

Petitioner’s Brief on the Merits.

CERTIFICATE OF FONT AND TYPE SIZE

Counsel for Petitioner, the State of Florida, hereby certifies

this brief is printed in 12 point Courier New font as required by

this Court’s administrative order of July 13, 1998.

STATEMENT OF THE CASE AND FACTS

Petitioner relies on the Statement of the Case and Facts as

stated in Petitioner’s Brief on the Merits.
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QUESTION PRESENTED

WHETHER THE DECISION OF THE FOURTH DISTRICT
COURT OF APPEAL EXPRESSLY AND DIRECTLY
CONFLICTS WITH THE DECISIONS OF THIS COURT IN
TILGHMAN V. CULVER, 99 SO. 2D 953 (1957),
CERT. DEN., 356 U.S. 953 (1958), AND OF THE
FIFTH DISTRICT COURT OF APPEAL IN STATE V.
GITTO, 23 FLA. L. WEEKLY D1550 (FLA. 5TH DCA
JUNE 26, 1998) ON THE SAME QUESTION OF LAW.
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SUMMARY OF THE ARGUMENT

Petitioner relies on the Summary of the Argument as stated in

Petitioner’s Brief on the Merits.
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ARGUMENT

THE FOURTH DISTRICT COURT OF APPEAL’S DECISION
EXPRESSLY AND DIRECTLY CONFLICTS WITH THE
DECISIONS OF THIS COURT IN TILGHMAN V. CULVER,
99 SO. 2D 953 (1957), CERT. DEN., 356 U.S. 953
(1958), AND OF THE FIFTH DISTRICT COURT OF
APPEAL IN STATE V. GITTO, 23 FLA. L. WEEKLY
D1550 (FLA. 5TH DCA JUNE 26, 1998) ON THE SAME
QUESTION OF LAW.

Petitioner reiterates its argument in its brief on the merits

and further adopts the similar arguments in the State/Petitioners’

briefs on the merits in State v. Figueroa, Case No. 95,087 and

State v. Warner, Case No. 94,842.  (See the conformed E-mail copies

of the State’s official briefs filed in those cases and appended

hereto as Exhibits L and M.)

Respondent, by way of answer, incorporated the arguments of

the Respondents in the above-cited cases.

Respondent incorporated the argument in State v. Figueroa with

regard to whether the State has the right to appeal a sentence that

is within the sentencing guidelines scheme.  As Petitioner

previously argued, and as the State argued in Figueroa, a defendant

is presumptively “entitled” to a guideline sentence but the State

is also entitled, based on facts which only the state may know, to

argue for an upward departure.  In the words of Chief Justice

Cardozo, “[J]ustice, though due to the accused, is due to the

accuser also.  ...We are bound to keep the balance true.”  (Quoted
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in Bell v. State, 262 So. 2d 244, 245 [Fla. 4th DCA 1972]).

In keeping the balance true, the prejudice may be, as here, in

not giving the State the opportunity to exercise its role in the

judicial process.  Rigabar v. Broome, 658 So. 2d 1038, 1041 (Fla.

4th DCA 1995), rev. den., 664 So. 2d 248.  The Fourth District said

in Rigabar:

Discretion unrestrained by principle, by
methodology and by standards is contrary to
our rule of law.  It would substitute rule by
the whim of judges.  Discretion exercised
without guiding principles or standards is
without rudder or anchor and is subject to
prevailing tides and winds and little else.
Judicial discretion exists not for its own
sake but merely because it is impossible to
set down a single rule to govern all
procedural questions that arise in judicial
proceedings.

Petitioner submits the principle at stake in the case at bar

is the corollary of that in Rigabar: If a defendant has a right to

plead guilty without judicial interference, the State must have an

equal and identical right to prosecute, free from the ability of a

trial judge to short-circuit the process on little more than a

whim.

Respondent incorporated the argument in State v. Warner with

regard to whether his sentence was unlawful because the trial court

and the Respondent negotiated a plea over the State’s objection and

without a factual basis for the plea.  As Petitioner previously
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argued, and as the State argued in Warner, the plea agreement

entered into by the trial court and the Respondent was an illusory

contract because it was unenforceable and ineffective as to one

party, the State.  At the least the trial court became a party in

interest when it offered the plea before hearing the State’s

evidence and determining if there was a factual basis for the plea.

The rules of contract law are applicable to plea agreements, State

v. Frazier, 697 So. 2d 944 (Fla. 3d DCA 1997); Gonzalez v. State,

714 So. 2d 1125 (Fla. 3d DCA 1998), and under contract law the

court is to remain an impartial arbiter, State v. Frazier, supra.

Here, the trial court, rather than remain an impartial arbiter,

accepted Defendant’s plea offer over total rejection by the

representative of the State.

Florida Rule of Criminal Procedure 3.171(d) governs plea

discussions and agreements and delineates the responsibilities of

the prosecutor, defense counsel and the trial judge.

After an agreement on a plea has been reached,
the trial judge may have made known to him or
her the agreement and reasons therefor prior
to the acceptance of the plea.  Thereafter,
the judge shall advise the parties whether
other factors (unknown at the time) may make
his or her concurrence impossible.

(Emphasis added.)

The above language specifically states the agreement is
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reached between the prosecutor and the defense attorney prior to

the judge being informed of the terms of the agreement.  Under that

rule a trial judge’s role is limited.  Once a plea agreement is

reached between the State and the defendant, both parties may tell

the judge the reasons for the plea agreement, prior to accepting

the plea.  The trial judge must then tell both parties whether or

not the plea is acceptable; if not, the judge must give his or her

reasons for not accepting the plea.

The trial court and the Defendant negotiated a plea over the

State’s objection and without a factual basis for the plea.  Said

procedure prevented the State from seeking a guideline or upward

departure sentence, a sentence which it was entitled to seek.  Such

judicial expediency was in express conflict with this Court’s

opinion in Tilghman v. Culver and the Fifth District Court of

Appeal’s opinion in State v. Gitto.
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CONCLUSION

WHEREFORE, based upon the foregoing, the decision of the

District Court of Appeal should be reversed with directions that

this matter be remanded to the trial court for further proceedings

before a new judge.

Respectfully submitted,

ROBERT A BUTTERWORTH
Attorney General

__________________________
MICHAEL J. NEIMAND
AssistanAttorneyyt General
Florida Bar No. 0239437

__________________________
BARBARA A. ZAPPI 
Assistant Attorney General
Florida Bar No. 0782602
Office of the Attorney General
Department of Legal Affairs
The 110 Tower - S.E. 6th Street
Ft. Lauderdale, Florida  33301
(954) 712-4832 Fax: 712-4716
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the

foregoing REPLY BRIEF of Respondent ON THE MERITS was furnished by

mail to Marcy K. Allen, Esquire, Assistant Public Defender, OFFICE

OF THE PUBLIC DEFENDER, Fifteenth Judicial Circuit Court, Criminal

Justice Building, 421 Third Street, West Palm Beach, Florida 33401

on this ____ day of October 1999.

                        
BARBARA A. ZAPPI
Assistant Attorney General
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