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POINTS ON APPEAL

THE TH RD DI STRI CT APPLI ED THE CORRECT
LEGAL STANDARDS | N REI NSTATI NG THE TRI AL
JUDGE' S ORDER AFTER A NON- JURY TRI AL,
THAT PAYMENT WAS Tl MELY MADE AFTER
ALLSTATE RECEI VED NOTI CE CF THE CLAIM
AND THE DECI SION I N | VEY MUST BE

AFF| RMED.

THE TRI AL COURT EXPRESSLY FOUND THERE
WAS NO CONFESSI ON OF JUDGVENT; THE THI RD
DI STRI CT APPROVED THI' S RULI NG THE

PLAI NTI FF HAS G VEN THI S COURT NO REASON
TO REVERSE AND THE DECI SI ON | N | VEY MJST
BE AFFIRMED; AS I T IS NOT I N DI RECT AND
EXPRESS CONFLI CT W TH FLORI DA LAW

THERE |'S NO CONFLI CT WTH THE STANDARD
OF REVI EW FOR CERTI ORARI CASES;
THEREFORE THERE |'S NOTHI NG FOR THI S
COURT TO RESOLVE; AND THE DECI SION I N

| VEY MUST BE AFFI RMED.
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STATEMENT OF THE FACTS AND CASE

After a non-jury trial, the judge found that the Plaintiff's
claimfor PIP benefits was tinely paid within 30 days; and
paynment was not a confession of judgnent, entitling the Plaintiff
to attorney's fees and costs. The gist of the Plaintiff's appeal
is that the judge's fact finding was wong; the circuit court's
substituted fact finding was right; so the Third D strict used
the wong | egal standard to reinstate the judge's decision.
However, the real conplaint by the Plaintiff is that she did not
receive attorneys' fees and costs, when Allstate paid the $106. 40
claimthat was discovered during litigation. Attached to this
Brief are the records relied on by the trial judge and the Third
District to find a tinely PIP paynent within 30 days (A 3; 4-5).
It was the circuit appellate court that used the wong standard
of review fromthe non-jury trial; and it erroneously shifted the

burden of proof to the insurance carrier. Allstate |Insurance Co.

v. lvey, 728 So. 2d 282 (Fla. 3d DCA 1999)(A 1-2) is in line with
Florida law;, it was based on the right standards and case | aw,
and nust be affirnmed. The Plaintiff gratuitously clains, as does
the Am cus that not paying attorneys' fees is a violation of
Florida | aw, public policy, due process; and now no PIP cl ai nant
wll ever be able to hire a |awer again. lvey, is a fact
limted case, with no new standards, |aw, nor sweeping changes.
Ms. lvey was never billed nor paid the $106.40; and her attenpt
to create a basis for fees was properly rejected by the judge and
the Third District.

On Decenber 13, 1994, the Plaintiff, a pedestrian,
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apparently was wal ki ng on a sidewal k when she stepped off the
sidewal k and a car driven by M. Arias struck her in the |ower
left leg and right shoul der, because she had fallen on a man's
bi cycl e, which was standing near her (R 1-3). Dr. Struhl, a
surgeon/ gynecol ogi st, treated Ms. Ivey and her physical therapy
i ncl uded unattended el ectrical stinmulation therapy (CPT Code
97014) between Decenber 16, 1994 and January 10, 1995 (D 10;

(A 3-5).

The bill for Dr. Struhl's services was $710; the Plaintiff
made a PIP claimto Allstate in February and attached an
"attendi ng physicians report” (A 3) and in March, 1995 the Health
| nsurance ClaimForm (H CF) for paynent of this anmount was
submtted to Allstate (D 11; T 5-6; A 4-5). In April, 1995 Dr.
Struhl received a reduced 80% PI P paynent fromAllstate in the
anount of $461. 60 acconpani ed by an expl anati on of benefits
("EOB") formfromAllstate, explaining howit arrived at the
paynment of this amount for his bill (D 16-18). Allstate
determ ned that the reasonable and customary charge for a single
unit of electrical stimulation therapy was $36. The ampunt
charged for one unit as billed by Dr. Struhl was $55. The billed
units were reduced by $19 each (R 315; 353). Dr. Struhl was
aware that he had received a reduced amount for his bill;
deposited the check and did nothing about the difference (D 17;
20) .

The follow ng nonth, the Plaintiff sued Allstate for nedical
expenses and routine personal injury damages (R 1-3). Allstate

filed a Request for Adm ssion, for the Plaintiff to admt that
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the only bill at issue was the reduction of Dr. Struhl's bill for
t he physical therapy treatnents between Decenber 16, 1994 and
February 1, 1995 (R 5-7). In Septenber, 1995 the Plaintiff
noticed the case for trial (R 31). Eventually, the Plaintiff
admtted that the only bill at issue was the reduction of
Struhl's total bill of $710; and the Plaintiff denied that the
bill had been tinely paid (R 155-156).

On Novenber 14, 1995, Dr. Struhl's deposition was taken to
ascertain how he conputed his charges for the electrica
stinmulation therapies at issue (D 1-9). Although Dr. Struhl
initially stated that he charged $55 per one unit of electrical
stinmulation, that turned out not to be the case at all (D 13).
For the first time anywhere, it came to light that according to
Dr. Struhl, the $55 was for two treatnments or units, not one
(D 22).

Dr. Struhl admtted that he did not and had not consi dered
any collection action against Ms. Ivey (D 22-26). Dr. Struh
never notified Ms. Ivey or her attorney that he was planning to
coll ect any nonies not paid by Allstate (D 24-26). Dr. Struh
admtted he did not provide Ms. Ivey with a fee schedule or price
list outlining how many units of electrical stinulation were
bei ng perforned, per visit, or the charges for that treatnent
(D 29).

For the first time in over one year, since the electrical
stinmulations were perfornmed and billed, Allstate |earned at the
doctor's deposition that the $55 charge for CPT 97014 was for two

units of electrical stinulation, not one, as indicated on the
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report and HCF form (D 31; A 3-5). Dr. Struhl said that he
charges $35 per unit of electrical stinulation, and gives his
patients a break for nmultiple units; again sonething not
reflected in the Records (D 32-33; A 3-5). He did not know if
his billing staff had broken that charge up anywhere, but that
the $55 was for two units, not one; so there was a total of 4
treatments on 7 days, not 7 as reflected in the docunents (D 32).

After reviewing a copy of his bill sent to Allstate, Dr.
Struhl recognized that his bill did not indicate at all that each
$55 charge was for two units of electrical stimulation (D 32).
Dr. Struhl again admtted that the bill sent to Allstate by his
of fice was devoid of any references that the $55 charge was for
two units of electrical stimulation (D 33). Dr. Struhl then said
t hat "perhaps what we should have done is put it for two units
each tinme" (D 33). The papers showed "1" witten in for nunber
of units (A 3-5).

| da Her nandez, who works for Dr. Struhl, said that
Dr. Struhl never indicated on his records how many units of
el ectrical stinulation were perforned (D 34). |In fact, one of
the reasons for the non-delineation of units was because they do
not have enough space on the chart to designate them (D 34). Dr.
Struhl's record sinply indicated the diagnosis, but did not
i ndicate what "area(s) is/are" receiving the electrical
stinmulation (D 34).

Dr. Struhl related that he forwarded Allstate a Health
| nsurance ClaimForm ("H CF Form') regarding his billing of the

electrical stinulation (D 36; A 4-5). He explained that the
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procedure code billed was CPT 97014 and in the box | abel ed
"charge," the HCF formdenoted $55 (D 37; A 4-5). Dr. Struh
conceded that the billing on the HHCF formwas incorrect (D 37,
46; A 4-5).

Dr. Struhl then exclained, "[wje're going to send you a new
bill and it's going to be delineated very well and the price is
going to be delineated...” and "[well, these anounts
[referencing his billing forms and HHCF form are wong" and
Al'l state was going to get another bill (D 39). In other words,
for the first time, on Novenber 14, 1995, a clai mwas bei ng made
for 7 additional units of therapy, than what was originally
requested, at a rate of $27.50 each; far less than the $36/unit
Al l state had already paid per unit as reasonable (D 39).

The followng is the testinony of Dr. Struhl in Novenber
1995, that formed the basis for the trial court's ultimate ruling
in the non-jury trial in this case:

[ M. Col dstein]
Q And what woul d you charge them for

an unattended electrical stimulation?

* * *

[Dr. Struhl:]
A Sane t hi ng.

Q The $55?
A. 55 is for two. 35 is for one.

Q Because all | have here, Doctor, if
| can reference you back to that, and if you
want to reference your specific bill for
this, please correct ne if I'mwong, | have
here that the $55 was for one unit.

A No, for two. | don't know if they

broke it up anywhere, but it's for two units,
for two treatnents, two physical therapy
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treatments, which we charge $35, but if we
have two, we only charge 55.

Q Ckay. Because |I'mreferencing your
bill which is | abeled Exhibit 1 and that
i ndi cates that there were five.

(A 3).
A. Fi ve tines 55.

Q Ri ght, which would be -- Which
woul d nmean that it was $55 per unit, per --

* * *

Q (By M. CGoldstein) Can you
reference on there, in your file there, where
it references that the $55 is for two
el ectrical stimnulations?

A Does it say it here?

Q |"mjust trying to find out where
it is, because | --

A It doesn't say it on the bill, but
that's what it is, because here, in the
regul ar report, see, physiotherapy, three
time a week, two-one, |lateral aspect of the
left lower leg, and two to the right
shoul der. That neans there's two different
nodal i ti es.

) Does it reference that it's for two
different npdalities anywhere in your bill
that vou sent to Allstate?

A In the bill it doesn't, but that's
what it is.

Q Because what our understanding is,
if you look at the bill that was forwarded to

Allstate, it doesn't indicate whether or not
it was for one or two units.

A. The bill does not. | agree with

you.
Q So would --

A But it is for two. And perhaps
what we should have done is put it for two
units each tine. $55, however, is for two
units. W only charge $35 for one unit.
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(Di scussion off the record.)

THE WTNESS: I|da, he's asking ne
this question. W know we charge him
for two units each tinme, but he says
where on the bill does it say he got
charged for two units each tinme. Al it
says here is the five tinmes 55.

| DA HERNANDEZ: Marie's the one
t hat posts that.

THE WTNESS: Do we ever put down
how many units?

| DA HERNANDEZ: No. W al ways put
it like that, the dates. W go by the
chart, whatever you put.

THE W TNESS: $35 for one place?
$35 for one place and $55 if it's two
different places?

| DA HERNANDEZ:  Um hmm

THE WTNESS: So we give themoff a
few dol |l ars.

| DA HERNANDEZ:  Um hmm

THE W TNESS: | nstead of 70, it's
55.

| DA HERNANDEZ: 55.
THE W TNESS: But it doesn't

actually say it right here that it's two
units.

| DA HERNANDEZ: No. It wll -- 1t
doesn't say it here. |In the chart, yes,
but in this, no, because we don't have
too nuch space to put it on

(D 31- 34).

* * *

MR GOLDSTEI N: Back on the record.

Q (By M. CGoldstein) Doctor, |I'm
showi ng you what's been marked as Defendant's
Exhi bit Conposite 2, which is a copy of the
heal th i nsurance cl ai mfornf?

(A 4-5).



A. Correct.

. And this is the claimformthat you
woul d have submtted to Allstate for billing?

A. Correct.

Q And if you could reference that,
this claimformwhich is narked Exhibit 2 --

(D 36).

* * *

) (By M. Coldstein) Next to the
fifty-five-dollar anount --

A Ckay.
Q -- where it says if days or units
-- Do you see that little box there?
A Yes.
. Okay. What does it say next to
t hat ?
A One.

(A 3).
Q Okay. But what |I'm asking you is,

where on the bill does it delineate that this
$55 was for two units of treatnent?

A Nowhere. W're going to send you a
new bill and it's going to be delineated very
well and the price is going to be delineated,
everything. You know, this is the first depo
|"ve ever had like this. This is ridiculous,
because nost of the tinme, the depos cone in
and it's what did the patient have, how did
it happen, what's the diagnosis and all that.
You're not even interested in that. Al
you' re doing is concentrating on the anounts.

Well, these anpunts are w ong.
You're going to get another one and if they
don't pay the other one, I'"'mgoing to bring

suit, okay? And you have started that and
it's because of you, and |I'm going to put
that in ny letter. You're the one who really
showed ne that | was w ong.
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* * *

Q Addi tionally, Doctor, |I'm/looking
at -- This is part of the conposite exhibit.
This is the second page of this health
i nsurance claimform

A You want it stapled or --

Q No, it's fine. And the dates of
service there reference 1-4-95 and 1-10-95?

A Were are you reading the dates?

Q That woul d be the next dates of
service right after 12-30-94. It would be
the second -- Right. That should be -- R ght
t here.

A kay. Right. Al right.

Q And again, it was for CPT code
970147

A Correct.
For physi ot her apy?

Correct.

O > O

And again, the charge there was
$55?

A. Correct, as |listed.

. And that says for one day, or you
say one day?

A. VWll, it says one.

Q It's not clear whether it's one day
or one unit?

* * *

THE W TNESS: But as | tell you
we don't do it per unit. W do it per
day. But actually, what we could do for
the future, and we certainly wll, is
put down how many units.

(D 38-41).
* * *
. -- 1t only lists one diagnosis
code. That still doesn't indicate whether it
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was one or two units, does it?
A Where is ny diagnosis code?
Q That's Col um D
A Col um whi ch?

"1l show you so you don't have to

-- Right here. That's still only one --

A |'"d have to ook that up. | don't
know. One, it says 923, and the other one,
840.8. | don't know what that neans. You

want me to look it up or have the girl | ook
it up right now? Wy is one different than
the other, then there's three that are bl ank?

Q | don't know.

A Well, you don't know and | don't
know, so obviously it doesn't nmean one; it
means sonet hi ng el se.

Q But you're stating -- Wy are you
going to revise your bill then?

A. Because they said | only had one
unit and we have two units.

Q So you need to nmake it nore clear?

A That's right.
(D 47).

* * *

A. Actually, this would have never
conme to this if they would have known it was
two units. Then they would have paid nore.
|f they paid $36 for one unit, they obviously
woul d have paid nuch nore for two.

Q More than what you woul d have
billed?
A Yeah.

Q Absol ut el y.

A Right. So therefore, whoever nade
this error, which we're just as responsible
as they are, it wouldn't have cone to al
t hi s depo.
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Q | know.

A. | mean, that's the whol e answer
right there.

(D 50).

Dr. Struhl candidly admtted that his office had not cone up
to the age of computer billing and still did hand billing (D 71).
Al though Dr. Struhl admtted that he bills based upon the nunber
of body parts treated, there was no fathomable way that Al state
could have known this to be the case, until Dr. Struhl testified
to this at the deposition (D 79).

Dr. Struhl acknow edged that the Explanation O Benefits,
sent with the Allstate draft, indicated that his charges for the
el ectrical stimulations exceeded the reasonable amount for the
procedure (D 82). Although Dr. Struhl stated that he never
recei ved any docunents or phone calls fromAllstate regarding his
bill, there was no reason he woul d have, because, as evi denced by
Dr. Struhl's testinony, there was no way Allstate coul d have even
considered that his $55 bill was for two units (D 82).

Since for the first tine, on Novenber 14, 1995 the cl aimwas
made for the additional units or treatnments of electrica
stimulation, Allstate paid the $106.40, clainmed by Dr. Struhl at
that time of his deposition, wthin 30 days of Novenber 14, 1995
(R 428; T 4). The Plaintiff continued to |itigate her case
agai nst Allstate, apparently under the theory that the original
bill for $710 from February of 1995 had not been paid in ful
tinmely, constituting a wongful w thhol ding of benefits and she

re-noticed her case for non-jury trial several tines (R 266; 296;
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297; 298; 332; 335-336).

By the tinme of the non-jury trial held on July 31, 1997, the
only issue left was whether the Plaintiff was entitled to
attorney's fees under 8§ 627.428, based on the Plaintiff's claim
that Allstate had not conplied wwth the PIP statutes and forced
her to litigate her claimfor the untinely paynment of the $106. 40
(T 3-5). The only factual and | egal issue to be resolved by the
court by that point in the l[itigation was the Plaintiff's
entitlement to attorney's fees, if the court found, based on the
evidence in the Record, that Allstate had not tinely paid for the
uncl aimed units of treatnment and/or if there was an unreasonabl e,
or inproper reduction in the paynent of the bill (T 5-7). The
Def endant had already filed a Menorandum of Law supporting deni al
of the Plaintiff's entitlenment to fees, which outlined all the
facts regarding the dispute over Dr. Struhl's bill and the fact
that he made no claimfor the additional treatnments unti
Novenber, 1995; which was the first tinme that anyone was aware of
the fact that the $55 per treatnment was actually for two units or
treatnents, which amount was then pronptly paid, as Allstate had
recei ved reasonabl e notice of a covered |oss (R 314-326).

The Plaintiff began trial by claimng that the paynent of
the remainder of Dr. Struhl's bill, representing the second set
of treatnents, was a confession of judgnent and, as a matter of
| aw, she was entitled to attorney's fees. The Plaintiff sinply
argued that the entire 80% of the $710 bill submitted in
February, 1995 was not paid until Novenber, 1995; which was

beyond the statutory 30-day period entitling the Plaintiff to
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fees (T 7-11). Allstate outlined its position, explaining that

it had been billed $55 per unit of electrical stinulation; it
paid a reasonabl e anount based on what the doctor had submtted
to Allstate; and then when it was | ater discovered during the
testinmony of Dr. Struhl that, in fact, he was billing $55 for two
units of electrical stimulation, Allstate imediately paid 80%
for those extra units of therapy and, therefore, there was
nothing triggering the Plaintiff's entitlenent to attorney's fees
and there was no confession of judgnent (T 12-21).

The court restated Allstate's position that when the
original bill was submtted, a reasonable rate was paid for one
unit of billing under Code 97041; which was paid; the doctor
never asked for a reason why it was reduced; the doctor admtted
that he had billed incorrectly and had not delineated that each
$55 amount was for two units of treatnment and not one; that
Al state did not receive notice of these supplenental units of
treatment until the doctor's deposition and then the noney was
paid within 30 days of that date (T 21-23). The Defendant went
over the various fornms submtted, which were exhibits at the
trial, and pointed out that, under Florida |aw, attorney's fees
coul d not be awarded unl ess there had been a wongful w thhol ding
of benefits, which there clearly was not in this case, as a
matter of Florida |aw, and each bill was paid within 30 days and
the Plaintiff was not entitled to fees, costs, or interest (T 24-
28) .

The Plaintiff told the court that she did not file suit just

to get the nomnal interest that was due based on the initial
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paynment made in April, 1995 by Allstate; but rather, in fact,
sued to get the $106.40, which was the amobunt due on the second
set of treatnents, at which point the court then asked if the
Plaintiff was waiving her claimto the nom nal amount of interest
and the Plaintiff stated that she would have never filed suit
over the interest, but sued only because Allstate refused to pay
the full 80% (T 32-38). The Plaintiff went off on a tangent,

tal ki ng about how All state determ ned the reasonabl e anount to
pay on submtted clains; the conputer programAllstate used; its
failure to determ ne whether $55 was a reasonabl e anobunt for one
unit, etc. (T 32-38).

The trial judge then went through a | engthy question and
answer procedure with the Plaintiff, going over the various
forms; what had been marked on the forns by the doctor; and the
portions of Dr. Struhl's testinony the Plaintiff was using to
bol ster her theory that anybody |ooking at the H CF form woul d
know t hat the doctor was charging $55 for two units, even though
the Formsaid $55 for one unit (T 38-46; A 4-5).

The Defendant then pointed out that based on the pl eadi ngs
in the case and the Answers to Interrogatories, the only anobunt
t hat was bei ng sought was the $106.40, and not any interest due
for any late paynent initially made by Allstate; with the
Plaintiff then announcing on the Record that she was not seeking
nmoney for interest on the first paynment nmade, but still refusing
to say that she actually waived that claim (T 47-50). Therefore,
the judge finally got the Plaintiff to agree, at |east for

purposes of the non-jury trial, there was no claimfor any
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interest on any | ate paynment made in April of 1995 (T 50).

Def ense counsel and the court then went through all the
various exhibits, showing the claimfor $55 per unit, or per
treatnent; the code designations; the diagnosis contained on the
papers; again, the deposition testinmony of Dr. Struhl that he had
sinply billed the anobunts wong, on the forns he sent to
Al l state; that there was no need to investigate anything further,
based on the original forns submtted; and that the claim once
it was nmade by the doctor in Novenber, was paid within 30 days
(T 50-68). Therefore, the Plaintiff was not entitled to fees,
cost, or interest (T 68).

The trial judge nmade the follow ng findings of facts and
concl usi ons of | aw

THE COURT: Al right. | have heard
consi der abl e anobunt of evidence and ar gunent
on that evidence, kind of in arolling and
m xed fashion, and | appreciate the
preparation of the attorneys and their
excel l ent presentations. Now it falls to the
Judge to rule.

My first observation: W have a person
who acts as an adjuster on this file. This
person is not a doctor, is nore of an
adm nistrator. This adjuster mght find
cause to send out for a paper reviewto
out si de agency, or right on the face of a
claimformmght find cause for concern about
paying the claimor that portion of the claim
which is appropriate under the PIP contract
for insurance.

This requires sone anal ysis about who
has duties to do what, and if there are
duties, when. 1In this situation the initial
-- call it a responsibility or duty, is on
the Plaintiff. You can't have any prayer of
recovery on an insurance policy unless you
make a claim and | find that as evidenced by
the Health I nsurance CaimFornms, the H CF
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form the Plaintiff did that, thereby putting
t he Defendant, Allstate, on notice that
sonmet hi ng was owed. \Wen the H CF form was
put into the hands -- or the fornms -- was put
into the hands of Allstate in this case, we
are tal king about an adjuster whom may or may
not, I don't thing it's relevant, have one
file to look at or may have a thousand files
to look at in a day and can reliably | ook at
what is requested.

So inthis case -- if | can |ook at the
one that you had as | think Plaintiff's 1
M. Ganpel hands ne what was Plaintiff's 1
today's hearing. |Is the A lstate adjuster
able to look at this and say, okay, there is
sone injury, there is sone treatnent? Yes,
they can say that. On the face of the
docunent it appears that the diagnosis code
refers to one nodality. There is a clear
anbiguity in the formin Colum F, whether
it's days or units, and that's unfortunate.

But that anbiguity is cleared up by the
di agnosi s code, so that -- and | don't have
t he expertise, but on the argunents that were
gi ven by counsel, the Court has grounds to
rely on that these diagnostic codes are not
generic for all parts of the body but are
specific to parts of the body. So here is an
adj uster | ooking at charges are $55 for a
single nodality. That in itself is
reasonabl e proof to deny coverage at that
juncture in tinme, even though the adjuster
and the Defendant herein were advised that
there were two separate areas and even though
it may be a comon sense assunption by a
doctor that electrical stinulation or
hydr ot herapy, or whatever el se needs to be
done, would be done in one day for the
conveni ence of the doctor and the patient.
The adjuster doesn't have that kind of
expertise. The adjuster is just clicking off
t he nunbers and conparing a diagnostic code,
| ooki ng at a nunber of units and the charges
that are there charged, and then can see,
well, there is a problem

There has been pled in this case an
affirmati ve defense going to the
reasonabl eness. Reasonabl eness under the
Statute isn't clearly defined, it could be
reasonabl eness of a procedure, it also could
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be reasonabl eness as to a charge for a
particul ar procedure, and on the face of this
HCF form it appears to an objective
standard, an adjuster in this industry and
trade and practice in this industry, that
it's one unit, one nodality, a clear -- it
appears, to that type of reading, it's an
overcharge. And a paynent was nade and
apparently accepted, although Plaintiff
contends that a running deficit was grow ng
so that it totaled at |east $106 by today's
juncture in principal claim

Now, there is a concern that is brought
up in the Pacheco case. This Court is
convi nced on argunent and the evidence as
presented, that Pacheco can be distingui shed.
Allstate in this case paid the clains within
t he 30-day period upon the evidence they were
given at the tinme the clai mwas nade,
specifically, the HCF form It is central
some W se person once said that when you have
a conflict between two, nore often than not,
one side or the other has a fal se prem se,
and there is sone fal se prem se here about
whet her this was for two units or one unit.
The clai ns adjuster and the Defendant have a
right torely on the HHCF form as presented
and do not have to | ook beyond it unless
they're given notice of their error.

My concern goes to whether or not this
is indeed a confession of judgnent.

My finding is that it is not technically
a confession of judgnment. This is a paynent
on the policy within the 30 days of becom ng
aware and when All state becane aware that it
was two nodalities, two areas of the body
that were being billed and that $55 indeed
was a reasonable charge for those treatnents.

The Statute, 627.736, and | think --
what was the 4, point 407

* * *

THE COURT: 428, okay, thank you.
Provides for an award of attorney's fees if
Plaintiff prevails on the claim As | have
al ready announced that the paynment of $106,
al t hough made during the pendency of this
claim was not a confession of judgnent,
rat her a paynent on the policy, | have to
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find the Plaintiff has not prevailed on this
claimand is not entitled to their fees. |
don't know if 726 -- 627.726 provides for
costs and fees or if costs are expressed in
anot her section, but in any event, costs
generally are to the prevailing party and ny
ruling holds for the costs as well as for
entitlement of fees.

* * *

THE COURT: | am envi sioning an
adm ni strator, an adjuster, they're not even
going to look at the entire file and spend
days researching the | aw and researchi ng and
consulting wth doctors, they're going to go:
One unit of diagnosis code, nust be a unit,
the charge is $55. Let's |look at the
physi ci an code book on reasonabl e charges in
Dade County. This is a little bit high, they
send t he check.

They don't think anything is wong, they
think that the doctor nmade a m stake and it
was accepted. Your concern is, well, they
have a duty of investigation. That's the
I nsurance conpany.

* * *

THE COURT: Al right. Let ne then
[imt my ruling as follows. M ruling is
under pi nned or grounded on the assunption
that a reasonable charge for one electrica
stinmulation to one area of the body is |ess
than $55 and within the range of what a
physi ci an code -- a physician, what is the
techni cal code of that book? There is a book
t hat they have.

(T 83-91).

* * *

THE COURT: | will clarify, the Court's
ruling is only as good as the evidence that
is presented, and the evidence as presented
today is that the good doctor, Struhl,
under stood that $55 woul d be a reasonabl e
charge for two nodalities, and the Court's
ruling today is that the HHCF form which was
the genesis of all the m sunderstandi ngs,
seens to show one nodality, one unit for each
charge, for a reasonabl e adjuster who is an
adm ni strator for purposes of paying PIP
cl ai ns.

(T 94).
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* * *

THE COURT: A final matter that was
di scussed while off the record, and I want to
add it in for the protection of the parties,
is | used an anal ogy regardi ng the phone
having ability to not only receive calls but
to send calls. Plaintiff conplained that the
duty to have what amounts to a duty to
i nvestigate the claimed $55, the Court nade a
finding that -- or hereby makes a finding
that on the face of the claimforns, the H CF
form there was reasonable proof in front of
themthat one nodality was charged in excess,
i.e., an unreasonabl e charge, and |I was
explaining to M. Ganpel that when that
happened, the doctor or the Plaintiff,
t hrough counsel or otherw se, could have
called up and said, just as easily as
recei ving the phone call, could have call ed
up and said "Wy," Plaintiff could have asked
why this was | ess, and that all of these
probl ens coul d have been cleared up at an
early, very early stage.

The Court's finding is that Allstate
| nsurance in this case, their duty to
investigate further -- there was no such duty
based on the HCF formalone. It was
sufficient proof to put themon notice that
there was a claimbut that the charge for the
specific, specifically reported treatnents
was i n excess of reasonable charges in the
Dade County community, medical community.
Ckay.

(T 99-100).

The trial court entered an Order denying the Plaintiff's
entitlenent to fees and costs based on its fact findings and
conclusions of law (R 398). The Plaintiff appealed and the
circuit appellate court reversed, nade a new fact finding wthout
hol ding that the judge's fact finding was clearly erroneous; and
shifted the burden of proof to the Defendant on the PIP claim
Allstate filed a Petition for Wit of Comon Law Certiorari on

the basis that the circuit court had created new PIP law, it had
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created a new standard of review of the trial judge's fact
finding after a non-jury trial and had applied incorrect
principles of lawto the admtted facts; and this had deprived
the Petitioner of due process resulting in a mscarriage of
justice. The Third District held:

Farren lvey ("lvey") was struck by a
vehicle insured by Al state | nsurance Conpany
("Allstate"). Ilvey sought treatnent from her
doctor, which treatnent included physical
t herapy consisting of unattended el ectri cal
stinmulation therapy. M. lvey's treatnent
ext ended from Decenber 16, 1994 to January
10, 1995. By that tine, the overall cost for
services totaled $710. 00.

Ms. lvey filed a PIP claimwith Allstate
and the required Health I nsurance C ai m Form
for paynment of the claim Allstate then nade
paynment to the doctor in the anmount of
$461. 60 together with an expl anation of
benefits form explaining how Allstate arrived
at the total.

Thereafter, Ms. lvey filed suit against
Al Il state for nedical expenses and routine
personal injury damages. Allstate, under the
belief that Ms. Ivey's claimhad been paid
with the exception of the reduction, answered
Ms. lvey's Conplaint. During the doctor's
deposition, Allstate | earned that the bil
included two treatnents, and not one as

reflected on the face of the bill. Upon
review of his bill, the doctor recogni zed
that the bill did not item ze the charges and

conceded that the billing on the Health

| nsurance Cl aimFormwas incorrect. Wthin
30 days of the deposition, Allstate paid the
doctor the additional nonies owed him M.

| vey continued this action against Allstate
under the theory that Allstate's failure to
pay the original bill in full constituted a
wrongful w thhol ding of benefits requiring
her to seek the services of an attorney.

A non-jury trial was held on the issue
of whether Ms. lvey was entitled to
attorney's fees under section 627.428,
Florida Statutes. The county court judge
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made the follow ng findings of fact:

Al l state paid the "reasonable rate" for one
unit of billing; the bill was anbi guous as
to whether it reflected one or two units of
treatnent; the doctor did not question the
reduced paynent; the doctor admtted the
bill was unclear and that Allstate's belief
was reasonable; Allstate did not |earn of
this until the doctor's deposition; the

bal ance of the bill was paid within 30 days
of Allstate's notice of the error. The court
found that Allstate and its cl ains adjuster
had a right to rely on the Health Insurance
Claim Form wi t hout having to | ook beyond it
unl ess given notice of an error, and
accordingly, denied Ms. lvey's entitlenent to
fees and costs. On appeal, the Appellate
Division of the Grcuit Court reversed.

Because we find that the Appellate
Division of the Grcuit Court departed from
the essential elenents of |law, we grant the
Petition for Wit of Certiorari. The circuit
court relied on Fortune Ins. Co. v. Pacheco,
695 So.2d 394 (Fla. 3d DCA 1997) and Martinez
v. Fortune Ins. Co., 684 So.2d 201 (Fla. 4th

DCA 1996) as a basis for reversal. However,
both of those cases are distinguishable from
the instant case. In those cases, the

carrier failed to recognize and verify the
claims within the 30 days, to wit, the
carrier sinply held the paynent of clains
until they received "proof"” of the loss. 1In
the case at hand, however, Allstate

recogni zed and paid the "reasonabl e" cost of
the services described in the bill.

Section 627.736(4)(b), Florida Statutes,
requires that benefits due froman insurer be
payable within 30 days after the insurer is
furnished witten notice of the fact of the
covered | oss and the anobunt of the claim
Section 627.736(5) requires that a physician,
hospital or clinic charge "only a reasonabl e
anount for the products, services, and
accommodati ons rendered" to individual
covered by PIP insurance.

Al l state properly paid the "reasonabl e"
cost of one unit of treatnent as provided by
Ms. lvey's doctor. Allstate made paynent on
Ms. lvey's claimbased on what a "reasonabl e"
charge woul d be per unit of treatnment. Ms.
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| vey's doctor admtted that the bill, onits
face, seenmed to be for only one unit of
treatment. Additionally, Allstate paid the
bal ance of the bill within 30 days of

| earning that the total anount of the bill
included two units of treatnent. Because

Al state did not pay the entire claimdue to
an error in the doctor's bill, its failure to
pay said claimdoes not rise to that |evel of
"wrongful" which would entitle Ms. lvey to an
award of attorney's fees. Fla. Stat. ss
627.736(8), 627.428; see also Obando v.
Fortune Ins. Co., 563 So.2d 116 (Fla. 3d DCA
1990). Accordingly, we reverse.

The Petition for Certiorari is granted,
t he decision of the Appellate Division of the
Circuit Court is quashed, and the case is
remanded to the Circuit Court for Dade
County, Appellate Division with directions to
enter an opinion affirmng the County Court
j udgnent .

| vey, 282-283.
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SUMMARY OF ARGUMENT

The Plaintiff would like to turn this into a case, where
All state failed to verify or investigate a claimwthin 30 days,

so that her case law wuld be in conflict with the lvey, supra,

decision. O course, this conpletely ignores the trial court's
fact findings, that Allstate had no reason to suspect that the
doctor was billing for anything other than what his report/bil
and HICF formindicated (A 3-5); the doctor admtted that he had
billed incorrectly; the doctor admtted that the papers reflected
5 treatnments at $55 per unit; the doctor admtted his forns were
wong; and it was only in Novenber, 1995, during his deposition,
t hat the doctor announced for the first time, that $55
represented two units of treatnments, not one; and it was at that
poi nt during his deposition that he made a claimfor the
additional $106.40 in treatnents and was pronptly paid. The
anbiguity in the forns was that the doctor's report/bill first
sent to Allstate, showed "5 x $55" treatnents and then on the
next line $110 was billed, which was taken to nean "2 x $55;" so
the bill showed, at best, a total of 7 treatnents, not 14 (A 3).
The trial court's express findings of fact and concl usions
of law, as well as the Third District's OQpinion are totally
ignored by the Plaintiff, so that she can use her cases to claim
that the paynent for the additional treatnents constituted a
confession of judgnent on the part of Allstate. The trial court
expressly ruled there was no confession of judgnent; the trial

court expressly found that this claimwas not nade until
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Novenber, 1995 and was paid within 30 days; the judge found that
this could not be a confession of judgnment and totally rejected
the Plaintiff's cases and argunents on this point. The circuit
appel l ate court expressly did not rule on this legal issue. The
Third District properly, using the correct |egal standard,
reinstated the trial judge's rulings; and the Plaintiff did not
cross-appeal the circuit court's refusal to rule on the

conf essi on of judgnment argunent.

Al |l state showed that the circuit court panel deviated from
the essential requirenents of the |aw and did not use the correct
| aw when it created new PIP | aw, shifted the burden of proof; and
substituted its fact finding for that of the trial court. The
Third District used the absolute correct standard of review under

Hai nes, infra, and its Opinion nust be affirned.

The Plaintiff is sinply rearguing her case for the fifth
time, which has been rejected four tinmes before and there is no
conflict for this Court to resolve, nor lawto correct; and this
Court should find it does not have a | egal basis to reverse the
Third District's decision and its standard of review. The per se
paynment rul e espoused by the Plaintiff and Am cus shoul d be
rejected, as it violates Florida's PIP statute and they have
failed to cite any |l aw or reason to apply the per se PIP paynent
rule to attorneys' fees as well. The decision in lvey nust be

af firned.
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ARGUMENT

THE TH RD DI STRI CT APPLI ED THE CORRECT
LEGAL STANDARDS | N REI NSTATI NG THE TRI AL
JUDGE' S ORDER AFTER A NON- JURY TRI AL,
THAT PAYMENT WAS Tl MELY MADE AFTER
ALLSTATE RECEI VED NOTI CE CF THE CLAI M
AND THE DECI SION I N | VEY MUST BE

AFFI RVED.

This is not a case of an insurance conpany not tinely
"verifying" a claim Rather, as expressly found by the trial
court, the initial claimwas properly evaluated and properly
pai d; the doctor never contacted Allstate after receiving the
reduced bill and Explanation of Benefits; nor was there any
i ndication fromanyone that the bill was not exactly what it
represented; and at the later date, when the doctor clained
additional treatnents, Allstate again, in good faith, imediately
paid them

The fact that Ivey had two or three injured areas of her
body would not put Allstate on notice that it had to conb through
all of Ivey's nedical charts to see that what was billed and
coded as a single unit of treatnment was really two units of
treatment. The whol e purpose in using standard codes and col ums
asking for the nunber of units of treatnent is to speed up the
process so clains are pronptly paid; the code and unit colum
showed one unit per $55 billed. There was nothing to alert
Allstate to Dr. Struhl's admtted m staken billing. Ms. lvey
did not pay this $106.40. She sued Allstate and when it was
di scovered that Struhl was to be paid for two units per day for 7
days, he was paid the $106.40. The Plaintiff was not out any

noney and was never billed for $106.40. Now she wants an
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automati c paynent of fees and costs, because Allstate shoul d have
known about the conceded billing error; and because it paid 30
days from Struhl revealing the extra units; instead of 30 days
fromthe PIP claim(which only showed single units, (A 3). The
Plaintiff was not damaged and her doctor was pronptly paid. He
even admtted that the reduced rate paid by Allstate was higher,

t han what he charged his patients.

The Plaintiff in this case asked for and received a per se
legal ruling fromthe circuit court, that, in spite of the facts
and evidence presented, if 80%of a PIP bill is not paid within
30 days, the Plaintiff is entitled to attorney's fees and that is
all thereis toit. Not only is that contrary to the facts and
evi dence presented in this case, but there is no | egal support
for this conclusion, as well. The trial judge was given
Deposition testinony, reviewed the exhibits, the nedical report,
revi ewed t he Defendant's Menorandum of Law, and, after a non-jury
trial, found that there was no | ate paynent, under the PIP
statute, to entitle the Plaintiff to fees and costs. The judge
went to great length to set out his fact findings and | egal
concl usi ons, which were summarily dism ssed by the circuit court,
wi thout any finding that the trial judge was clearly erroneous.

Under the proper standard for review of this case, the
Judgnent bel ow nust be affirnmed. There was anple evidence in the
Record to support the court's Order after the non-jury trial; and
that the fact findings and | egal conclusions of the trial court
were never shown, nor found to be, clearly erroneous, based on

that Record evidence. The circuit court did not even nention the
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bul k of the evidence presented to the trial court; nor did it
even acknow edge the judge's fact findings. Rather the circuit
court ignored the principles of law it should have applied to the
facts; and not only reversed the trial judge, but shifted the
burden of proof to the insurance carriers for PIP cases.
According to the Plaintiff, the insurance conpany has to be
clairvoyant and know a m stake exists, on an ot herw se

unremar kable bill (A 3, 4-5). The Plaintiff and Am cus want each
i nsurance carrier to match each and every anount, code, etc. on
every PIP bill and with all the plaintiff's medical records, to
ensure that the provider did not make a billing error. That
certainly is not what the Legislature and Third District neant
when they required a claimto the "verified." At trial the
doctor admtted his formdid not even have a space to bill

mul tiple nodalities, which is why he only billed per single unit.
To place the burden on PIP carriers to correct the type of form
chosen and submitted, or correct admtted m stakes by providers,
is not based on any law in Florida; which is why the circuit
court was reversed; the right law and | egal standards were

applied and the Final Judgenent was reinstated. |vey, supra.

The Plaintiffs' Bar wants an automatic paynent of 80% of all
medi cal bills and even if a plaintiff does not pay the anount in
di spute, or has assigned her PIP benefits to the provider, there
is still an automatic award of fees and costs, when that 80% does
not arrive at the doctor's door in 30 days. Florida courts are
buried in PIP cases, where plaintiffs and providers are trying

every device possible to avoid nmandatory arbitration of these PIP
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clainms, to get fees. Plaintiffs are trying to revoke

assi gnnents, so they can sue and get fees; even when an
irrevocabl e assignnent exists and the plaintiff has not paid a
dime in nedical bills, like lvey. Plaintiffs want the carriers
to pay their providers directly, but also want the right to fees
at the sane tine and to ignore the PIP statute and their own

i nsurance policies. The plaintiffs should |obby the |egislature
if they want a flat, automatic 80% paynent and for the per se fee
award they are asking this Court to adopt. However, at this
point in tinme the insurance conpani es are bound by the PIP
statute to pay 80% of "reasonabl e and necessary" nedical bills
and that is exactly what Allstate did in this case, as the trial
judge ruled and the Third District affirnmed. Any new | aw should
cone fromthe legislature and not this Court and the decision in
Lvey must be affirned.

A. Plaintiff and Circuit Court Applied
Wrong Standard of Review

In a non-jury trial, the trial court's decision cones to the
court of appeal clothed in a presunption of correctness
and the judge's fact finding cannot be reversed unless clearly
erroneous. Since lvey could not overcone this burden, she
instead argued for a per se entitlenent to fees, because the
original bill was not paid in full wthin 30 days; even though
the trial court, sitting as fact finder, totally disagreed with
the Plaintiff, as did the Third District. Ilvey's burden was to
prove that there was no evidence to support the Final Oder; but

an abundance of such evi dence existed; there was no basis for
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reversing the trial court's findings; and the circuit court just
substituted its fact finding and conclusions for the judge's.
The findings of the trier of fact will not be reversed on

appeal if there is any evidence to support it after a trial on

the nerits. Har bor Yacht Repair, Inc. v. Sanger, 279 So. 2d 64

(Fla. 3d DCA 1973). The conflicting testinony and evidence in
the present case were properly sorted out by the trial judge as
trier of fact and his detail ed decision was based upon the
evi dence presented at trial, as he expressly outlined; and the
circuit court did not find that the judge's ruling was clearly
erroneous.

Wer e evidence, although conflicting, in a non-jury trial is
not shown to be clearly erroneous, the trial court's findings

will not be disturbed. Mori v. Matsushita Electric Corporation

of Anerica, 380 So. 2d 461 (Fla. 3d DCA 1980).

A trial judge sitting without a jury is responsible for
reconciling inconsistent and conflicting evidence and his
findings thereon will not be disturbed by the appellate court

unl ess clearly erroneous. Pokress v. Josephart, 152 So. 2d 756

(Fla. 3d DCA 1963). Again, it is well settled that a trial
court's findings in a non-jury trial come to the appellate court
clothed with a presunption of correctness; and the circuit court
could not disturb the trial court's findings, absent a show ng

that they are clearly erroneous. H Il v. Coplan Pipe & Supply

Co., Inc., 296 So. 2d 567 (Fla. 3d DCA 1974); Pokress, 756.

The trial judge's findings of fact are entitled to the sane

weight as is given to findings of the jury and will not be
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di sturbed by an appellate court unless such findings are clearly

shown to be erroneous. Marsh v. Marsh, 419 So. 2d 629 (Fl a.

1982); Strawgate v. Turner, 339 So. 2d 1112 (Fla. 1976); Trace V.

Ni cosia, 265 So. 2d 88 (Fla. 2d DCA 1972). Further, where a case
is tried before a trial judge w thout intervention of a jury, an
appellate court will ordinarily refuse to consider a finding of
fact nade by the trial judge again, unless it is shown to be

clearly erroneous. Vail v. State, 205 So. 2d 536 (Fla. 3d DCA

1968). The Vail court further el aborated on this principle by
stating that in testing the accuracy of such concl usions, the
appel l ate court should interpret the evidence and all reasonable
i nferences and deductions capabl e of being drawn therefromin the

Iight nost favorable to sustain those conclusions. Vail, supra.

The circuit court did not apply this standard and it was properly

rever sed

B. Judge's Finding Clearly Supported

Dr. Struhl admtted that his bill and the claimFormsent to
Allstate only indicated 5 treatnents at $55 each; that he was
wong in billing in this manner; and the judge expressly found
that Allstate properly took this Formas a claimfor single units
of treatnent. Allstate did not "assune" anything, but rather
relied on the undisputed bill submtted by the doctor, who
admtted that Allstate properly reduced his bill based on what he
submtted; and any "m stake" was his. The judge al so expressly
found that the claimwas properly reduced to a reasonabl e anpbunt

per unit of treatnent; and it was not even until Dr. Struhl's
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testinmony in Novenber of 1995, that anyone, including the
Plaintiff knew that each $55 ampunt represented two treatnents,
not one. Once Dr. Struhl made his claimfor the additional
treatnments, he was pronptly paid within 30 days. There was
not hi ng under the facts and evidence in this case to trigger any
penalty provision contained in the PIP statute; so the circuit
appel l ate court created new | aw, which the Third District

rever sed. | vey, supra.

It is inportant to note that this is not a situation
involving a claimof tolling of any 30-day provision; nor does it
i nvolve any refusal to pay the anmounts cl ainmed. The pertinent
| anguage of the PIP Statute, 8 627.736(4)(5), Fla. Stat. (1993),
at 1ssue here states as foll ows:

(4) Benefits; when due.—Benefits due
froman insurer under ss. 627.730-627.7405
shal |l be primary, except that benefits
recei ved under any workers' conpensation |aw
shal | be credited against the benefits
provi ded by subsection (1) and shall be due
and payabl e as | oss accrues, upon receipt of
reasonabl e proof of such |oss and the anount
of expenses and | oss incurred which are
covered by the policy issue under
Ss. 627.730-627. 7405.

* * *

(5) Charges for treatment of injured
persons.

(a) Any physician, hospital, clinic, or
ot her person or institution lawfully
rendering treatnment to an injured person for
a bodily injury covered by personal injury
protection insurance may charge only a
reasonabl e anount for the products, services,
and accommodati ons rendered, and the insurer
provi di ng such coverage may pay for such
charges directly to such person or
institution lawfully rendering such treatnent

In no event, however, may such a charge
be in excess of the amount the person or

-31-



institution customarily charges for |ike
products, services, or accommobdations in
cases invol ving no insurance ..
The specific | anguage of the PIP statutes put the burden on

the insured to produce reasonable proof of the loss in order to

recei ve paynent. The purpose of the proof and notice is to allow
an insurer to forman intelligent estimate of its rights and
l[iabilities and to afford it an opportunity to investigate and
prevent fraud. Even the doctor, who wote the nedical report and
sent out the bill and HCF form was unaware of this m stake
until after suit was filed. However, a sanction is being sought
fromthe insurance conpany that relied on the standard proof
provi ded.

The trial judge expressly found that the claimwas nmade by
Dr. Struhl in Novenber and paid within 30 days, which finding
does not trigger any attorney's fees award under any of the
Plaintiff's cases.

The cases cited by the circuit appellate court were
conpletely off point because this was not a situation involving
t he 30-day paynent provision being tolled; nor did the insurer
need nore than 30 days to verify the claim There was a $106. 40
claimand the judge ruled it was nmade in Novenber, paid in
Decenber and, thus, was not an overdue PIP paynent triggering the
attorneys' fee sanction.

Fortune | nsurance Conpany v. Pacheco, 695 So. 2d 394 (Fl a.

3d DCA 1997) sinply holds that the benefits, when clainmed, nust
be paid within 30 days of receipt of the claimand not within 30

days of receipt of the nedical verification of the claim The
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trial judge in this case expressly found no claimfor units of

el ectrical stinulation therapy beyond the first 7 units clained
in Dr. Struhl's bill and HHCF form (A 3; 4-5). The judge
expressly found the claimwas paid wthin 30 days and nothing in
Pacheco changes that factual or legal result.

I n Pacheco, the insured notified Fortune of his accident and
on January 25, 1995, filed a claimletter, nedical bills in the
anount of al nost $6, 000, along with other docunments. Pacheco,
395. Fortune forwarded the nedical records to a review ng
conpany, which then requested additional information. Fortune
did not pay any of the claimuntil after the 30 day deadline, and
only after Pacheco had filed suit for his PIP benefits. Pacheco,
395. The defense to Pacheco's |awsuit by Fortune was that
Pacheco, at the tine he clainmed benefits, had to provide al
supporting records and only when all the full verification of the
claimwas nade, did the 30 days begin to run. This Court
expressly disagreed with the insurance conpany's defense, finding
that the insurance conpany's attenpt to create its own neans of
tolling the statutory period was to no avail. Pacheco, 395-396.

I n Pacheco there was absolutely no paynent of the nedical bill
what soever within 30 days; nor was there any issue that the bil
i ncl uded uncl ai red treatnments not appearing on either the bill,
nor the HICF Form Pacheco is conpletely off point and can not
establish that the Order of the trial court was clearly

er r oneous.

Simlarly, in Martinez v. Fortune Insurance Conpany, 684

So. 2d 201 (Fla. 4th DCA 1996), the Fourth District cane to the
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sanme conclusion that the no-fault carrier was required to verify
a claimfor wage | oss and benefits within 30 days of receipt of
the claimand that 30 day period was not tolled, while nedical
verification of the claimwas received fromthe insured. In
fact, in Martinez, the court noted that the plain | anguage of the
statute indicates that the carrier is only obligated to pay when
it receives reasonable proof of a covered | oss and that the
obligation to pay for PIP benefits is based on a receipt of
witten notice of a loss, rather than proof of [oss. Mrtinez,
203. In the present case, the notice of the $106.40 | oss was not
given to the carrier until Dr. Struhl's deposition; when it cane
to light for the first time that, in fact, the $55 cl ai ned per
treatment by Dr. Struhl was, in fact, $55 for two treatnents.
Once Allstate was on notice of the doctor's admtted m stake, it
paid the claimw thin 30 days. Therefore, neither Pacheco or
Martinez called for any different result than what the trial
court arrived at bel ow

The Third District agreed that these cases were
di sti ngui shabl e because the carriers wthheld paynent until they
recei ved "proof of the |losses,” which did not occur within the 30
day paynent period. lvey, 283. However, when Allstate received
Struhl's report/bill and HHCF Formit paid the "reasonabl e" cost
for the services described. 1lvey, 283. |In fact, Dr. Struh
admtted that Allstate's paynent for each single unit of therapy
was hi gher then what he actually charged Ms. Ivey. Therefore,
the Third District found that the circuit court had erroneously

found a wongful w thholding of benefits triggering the
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attorneys' fees sanction under 8§ 627.428, Fla. Stat. (1983) and
guashed that decision and reinstated the trial judge' s findings
after the non-jury trial. lvey, 283.

Bel ow Al l state relied on Ghando v. Fortune | nsurance

Conpany, 563 So. 2d 116 (Fla. 3d DCA 1990) for the principle that
the courts in Florida have held that for an insurer to be held
liable for attorney's fees, there nust be a wongful wthhol ding
and/or delay in paynent. The circuit court changed the law to
hold any delay in paynent, neans the carrier nust be sanctioned
by paying fees and costs.

More egregious was the circuit court's finding that the | ack
of a "mnimal inquiry" triggers a fee award; when it was
undi sputed that there was nothing to put Allstate on notice, that
any inquiry at all was necessary; and certainly nothing to inpose
an accounting duty on Allstate to check and ensure that all the
doctor's bills matched up with what he did; nor did Allstate have
a duty to redesign the doctor's office fornms to make sure his
billing m stakes were avoi ded.

The Florida courts are in total agreenent with the Third
District that in order for an insurer to be liable for attorney's
fees under 8§ 627.428, the express fee statute listed in the PIP
statute, there has to have been a wrongful w t hhol di ng of
benefits; and the trial and district courts found that Allstate
acted in good faith. § 627.736(8), Fla. Stat. (1993) states:

(8) Applicability of provision
regulating attorney's fees.—Wth respect to
any di spute under the provisions of

Ss. 627.730—627. 7405 between the insured and
the insurer, the provisions of s. 627.428
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shal | apply.
This Court held that for an insurer to be liable for
attorney's fees, there nust be a wrongful w t hhol di ng and/ or

del ay of paynent. obando, supra; New York Life Insurance Conpany

v. Shuster, 373 So. 2d 916 (Fla. 1979); Mnufacturers Life

| nsurance Conpany v. Cave, 295 So. 2d 103, 104-106 (Fla. 1974);

Equi tabl e Life Assurance Society of the United States v. Nichols,

84 So. 2d 500, 502 (Fla. 1956); Fortune |Insurance Conpany V.

ILriban, 593 So. 2d 598, 599 (Fla. 3d DCA 1992).

An insurance conpany nust pay attorney's fees only if the
conpany wongfully caused the parties to resort to litigation by
not resolving the conflict when it was reasonably wthin the

conpany's power to do so. Crotts v. Bankers and Shi ppers

| nsurance Conpany of New York, 476 So. 2d 1357, 1358 (Fla. 2d DCA

1985). The Plaintiff and the circuit court believe that an

i nsurance carrier nmust audit every provider's file and records
wi thin 30 days, to uncover billing m stakes or the insurance
conpany wi || be sancti oned.

The Crotts' court stated that "because the conflict in the
case involved the resolution of factual and | egal issues which
t he i nsurance conpany coul d not reasonably expect to resolve on
its own, the insurance conpany was not wongful in wthhol ding
paynment and forcing the case into court.” Crotts, 1359.
Simlarly to the Crotts' case, the instant case invol ved factua
i ssues that Allstate could not have reasonably been expected to
resolved on its own; especially where the doctor admtted that

Al |l state properly reviewed his bill and H CF form and reduced it

- 36-



according to community standards. Florida courts al so agree that
t here cannot be a wongful refusal or delay in benefits, when
claimat issue involved a factual dispute which the insurer was

unable to resolve by itself. Ray v. Travelers |Insurance Conpany,

477 So. 2d 634 (Fla. 5th DCA 1985).
The courts have al so held that the purpose of 8§ 627.428 is
to penalize a carrier for wongfully causing its insured to

resort to litigation. Governnent Enployees |nsurance Conpany V.

Battaglia, 503 So. 2d 358 (Fla. 5th DCA 1987). It is inportant
to remenber that Dr. Struhl never chall enged the paynent he
received fromAllstate; Ms. lIvey was never billed for any under
paynent; and Ms. |Ivey never paid the $106.40; that according to
her was apparent to anyone |ooking at her records. Ms. Ilvey was
never damaged and she was not forced to |litigate out-of-pocket
money that was owed to her. Dr. Struhl nade several clerica
m st akes and he was pronptly paid when he di scovered them This
is not a basis for § 627.428 fees.

When the claimis one that the carrier reasonably can expect
to be resolved by a court, rather than by itself, then § 627.428
does not generate a punitive fee. Battaglia, 360. Public policy
dictates that an insurer should not be penalized for the
negl i gent actions of the insured, or the inproper forns or office
procedures of a provider.

Additionally, a PIP insurer has thirty days from bei ng
"furnished witten notice of the fact of a covered |oss and of

t he amount of sanme"” to make paynent. Ledesnma v. Bankers

| nsurance Conpany, 573 So. 2d 1042, 1043 (Fla. 3d DCA 1991). The
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Ledesnma court correctly denied attorney's fees because Bankers
paid the benefits within thirty days after being furnished with
notice of the fact of a covered |oss. Ledesma, 1043.

The circuit court below wanted a different result, so it
created new | aw and standards of review, making a new fact
finding that Allstate failed to "verify" the claimwthin the
original 30 days and shifting the burden of proof to the carrier
to prove its paynent. This is not a case of an insurance conpany
not tinmely "verifying" a claim Rather, as expressly found by
the trial court, the initial claimwas properly eval uated and
properly paid; the doctor never contacted Allstate after
receiving the reduced bill and Explanation of Benefits; nor was
there any indication fromanyone that the bill was not exactly
what it represented; and at the |later date, when the doctor
clainmed $106.40 in additional treatments, those were i mmediately
pai d.

The circuit court conpletely m scharacterized and i gnored
the evidence and issues below, to support its reversal.
According to the Plaintiff and Amcus, a PIP carrier has to conb
through the insured's entire nedical file, to ensure that sone
provi der has not overlooked billing the right anount of noney,
otherwise the carrier wwll be in violation of the PIP statute and
be sanctioned with fees paynent. No case in Florida has ever
held this. The Opinion of the circuit court unquestionably
deviated fromthe essential requirenents of the law, it was
properly quashed; the trial judge's rulings were correctly

reinstated, under the proper standard of review, the District
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court's Opinion in lvey nust be affirned.
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1. THE TRI AL COURT EXPRESSLY FOUND THERE
WAS NO CONFESSI ON OF JUDGVENT; THE THI RD
DI STRI CT APPROVED THI' S RULI NG THE
PLAI NTI FF HAS G VEN THI S COURT NO REASON
TO REVERSE AND THE DECI SI ON | N | VEY MJST
BE AFFIRMED; AS I T IS NOT I N DI RECT AND
EXPRESS CONFLICT WTH FLORI DA LAW

Once again, the trial court's express findings of fact and
conclusions of law, affirnmed by the Third District are totally
and conpletely ignored by the Plaintiff, so that she can argue
two cases to claimthat the paynent of the balance of her claim
for the additional treatnments constituted a confession of
judgnment on the part of Allstate. The trial court expressly
ruled there was no confession of judgnent; the trial court
expressly found that this claimwas not nmade until Novenber, 1995
and was paid within 30 days; the judge found that this could not
be a confession of judgnment and rejected the Plaintiff's two
cases and argunents on this point. The circuit appellate court
expressly did not address this issue, finding entitlenment to fees
sinply because Allstate, in good faith, did not pay the right
anount of noney sooner. O course, if Allstate had refused to
pay the $106.40, within 30 days of when Dr. Struhl discovered his
m st ake in Novenber 1995, Ivey woul d have argued that the PIP
statute was viol ated by non-paynent within 30 days. The
Plaintiff is putting formover substance in her confession of
j udgnment argunents and certainly Al lstate should not be penalized
for pronptly paying, within 30 days of notice; whether suit was
filed or not. |lvey nust be affirnmed as it is not in direct and
express conflict with any Florida | aw

The Plaintiff cited two cases for the proposition that when
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an i nsurance conpany agrees to settle a disputed case, it has in
effect declined to defend its position in the pending suit and,
t hus confessed judgnent. However, the cases are factually
di stingui shable and off point, which is why the trial court
expressly rejected them

| vey's argunent that the Third District's decisionis in

conflict with this Court's decision in Wollard v. Lloyd' s and

Conpanies of Lloyd's, 439 So. 2d 217 (Fla. 1983) is wong. This

Court held in Wllard, that where Lloyd' s deni ed coverage,
forcing the insured to retain an attorney and file suit and then
on the eve of trial agreed to settle the claim that this
constituted a confession of judgnent; which was equivalent to the
j udgnent required under the insurance policy, as a condition
precedent, to the award of attorney's fees. Wllard, 218. In
addition, this Court was concerned that an insurer could avoid
liability for statutory attorney's fees, by the sinple devise of
payi ng the proceeds at sone point after suit was filed, but
before judgnment was entered. To avoid this inequitable result,
this Court held that when the insurance conpany agreed to settle
the di sputed case, which in effect was a determnation that it
was no | onger defending its position, which |l ed to the pending
lawsuit, this was the functional equivalent of a confession of
judgnent, or a verdict in favor of the insured, entitling the
insured to attorney's fees under 8§ 627.428. Wllard, 218.
Wllard is factually distinguishable fromthis case and
therefore, no direct and express conflict exists. |In this case:

All state properly paid the "reasonabl e"
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cost of one unit of treatnent as provided by
Ms. lvey's doctor. Allstate made paynent on
Ms. lvey's claimbased on what a "reasonabl e"
charge would be per unit of treatnment. Ms.

| vey's doctor admtted that the bill, onits
face, seenmed to be for only one unit of
treatment. Additionally, Allstate paid the
bal ance of the bill within 30 days of

|l earning that the total anount of the bill

i ncluded two units of treatnent.

| vey, 283.

The Third District's decision in this case does not conflict
with W lard in any respect, because Allstate never refused a
claim nor did it settle a claim after first denying paynent.
Initially All state paid, what the Third District affirnmed, was a
"reasonabl e" charge for the doctor's services. However, once the
doctor discovered his error and it was revealed to Allstate,
All state paid the additional amount of the bill within 30 days.
There is absolutely no conflict between Wl lard and |vey;
therefore there is no express and direct conflict and this Court
has no jurisdiction and there is nothing for this Court to
resol ve

lvey also cites as conflict, United Autonobile |Insurance

Conpany v. Zulma, 661 So. 2d 947 (Fla. 4th DCA 1995). However,

Zulma is also factually off-point and not relevant to this case.
In Zulma, the issue dealt with IME's; when they were set; and
whet her or not the plaintiff even knew of the I Mg since she
coul d not speak, read or wite English. Zulma, 948. \Wen the

i nsurance conpany found out, during the course of litigation,
that the reason that Zul ma had m ssed her schedul ed I ME, was

based on her inability to communicate in English, and she
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m st akenly went to her own doctor, believing that is what the
I nsurance conpany was asking her to do, the insurance conpany
t hen abandoned its defense of failure to conply with the
condition precedent, which was the basis of its denial of
benefits in the case. Zulm, 948.

This case is not a situation where the insurer could have
reasonably paid the claimfor benefits, w thout causing the
insured to hire a lawer and file suit; because the claimfor the
doctor's bill was not nmade until after the litigation was filed
and, therefore, there was no confession of judgnent in the
present case. Unlike Zulma, Allstate, in this case, never denied
paynment for bills and when Allstate was notified of the billing
error, Allstate immedi ately paid the remaining portion of the
bill. Allstate could not have denied paynent for bills for
medi cal treatnments it never knew were rendered. There can be no
direct or express conflict between the Third District's decision
in this case and this Court's holding in Wi lard, or the Fourth
District's holding in Zulma and therefore, this Court had no
jurisdiction and no | egal reason to reverse the Decision in |vey;

whi ch must be affirned.
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I11. THERE IS NO CONFLI CT WTH THE STANDARD
OF REVI EW FOR CERTI ORARI CASES;
THEREFORE THERE |'S NOTHI NG FOR THI S
COURT TO RESOLVE; AND THE DECI SION I N
| VEY MUST BE AFFI RMVED

Oiginally, to establish jurisdiction in this Court, |vey
argued that the Third District did not follow the Fortune

| nsurance Company Vv. Evergl ades Di agnostics, Inc., 721 So. 2d 384

(Fla. 4th DCA 1998) review standard; to find that the

i nternmedi ate appellate court deviated fromthe essenti al

requi renents of |aw, because of its erroneous interpretation of
the PIP | aw, which was inportant enough to invoke certiorari
review. Ilvey was m xing and matching statenents fromdifferent
appel l ate court cases in order to try to create sone kind of
conflict; which she now apparently recogni zes as being incorrect;
because she does not even cite Fortune in her Brief.

Furthernore, it was the circuit court's failure to foll ow
established law, failure to apply the correct standards of
review, and its creation of new PIP law, and shifting the burden
of proof; that gave the Third District jurisdiction to review
that Opinion. This entire Point on Appeal is to distract the
Court fromwhat the circuit court erroneously ruled, by claimng
that it was the Third District that used the wong standard of
review. Under the right standard of review, as discussed in
Point | of this Brief, the trial judge's Oder should have been
affirmed, as a matter of law. Wat the Plaintiff wants is a
ruling that virtually no circuit appellate court decision is
reviewable and it is a court of last resort. However, |vey has

not cited a single case to support that argunment. |If that |egal
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principle were true, this Court would have never issued its

opinion in Haines, infra; as it would have been totally

unnecessary. Review is available by certiorari and the Third
District applied the right standard and |vey nust be affirned.
The very case that Ivey relies on fromthis Court, Haines

Gty Comunity Devel opnent v. Heggs, 658 So. 2d 523 (Fla. 1995),

clearly explains that certiorari review applies to decisions
where the procedure used by the | ower courts is essentially
irregular and not according to the essential requirenents of |aw.
Hai nes, 526.

In this case, the Third District foll owed Haines, finding
that "the Appellate Division of the Crcuit Court departed from
the essential elenents of |aw' and granted certiorari relief:

"[Given the pervasiveness of autonobiles and
PI P coverage in this state, we deem an
erroneous interpretation of this law to be

i nportant enough for certiorari." See Fortune

Ins. Co. v. Everglades D agnostics, Inc., 721
So.2d 384 (Fla. 4th DCA 1998).

Lvey, D390.

The Third District expressly used the sane standard set
forth in Fortune and this is not an extension of the District
Court of Appeal's certiorari review, therefore, no conflict
exists. The very basis for certiorari reviewin this case is
that the circuit court panel failed to apply the correct |aw and
created new | aw; thus, deviated fromthe essential requirenents
of law, as described by this Court in Haines, which was
sufficient to invoke the Third District's certiorar

jurisdiction.
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The exact test set out by this Honorable Court in Haines,
was followed by the Third District, in that inquiry on certiorar
reviewis limted to whether the circuit court afforded
procedural due process "and whether the circuit court applied the
correct law. " Haines, 530. This Court further explained that
these are nerely expressions of ways in which the circuit court
deci sion may have departed fromthe essential requirenents of |aw
and this standard contains a degree of flexibility and
di scretion. Haines, 530-531.

There is no conflict between this case and the First

District's holding in Nationwi de Mitual Fire Insurance Conpany V.

Hatch, 717 So. 2d 71 (Fla. 1st DCA 1998). Again, lvey's argunent
was of f-point and totally wong; which is probably why she no

| onger relies on this case either; even though she cited it to
this Court as being in direct and express conflict. In

Nati onwi de, the First District denied certiorari because the

i ssue concerned a factual basis and not the application of
incorrect |aw

The county court found, as a natter of
fact, that petitioner waived its right to
conpel arbitration by engaging in discovery.
See, e.qg., Coral 97 Associates, Ltd. v. Chino
Electric, Inc., 501 So.2d 69 (Fla. 3d DCA
1987). On appeal to the circuit court,
petitioner failed to chall enge the adequacy
of the factual basis for the county court's
finding of waiver. W cannot say that the
circuit court, acting in its review capacity,
failed to afford petitioner procedural due
process or failed to apply the correct |aw.

Nati onwi de, 71.

There is also no direct and express conflict with the new
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case cited by the Plaintiff for the first tinme, Education

Devel opment _Center, Inc. v. City of Wst Pal m Beach Zoni hg Board

of Appeals, 541 So. 2d 106 (Fla. 1989)(EDC). In that case an
educational center owned residential property and wanted to
convert its property to a private school and kindergarten. After
the city ruled against it, the Center appealed to the Zoning
Board of Appeals. The Board al so denied EDC s application; the
Cent er appeal ed the Zoning Board of Appeals decision to the
circuit court. EDC, 107. The trial judge, sitting as the
circuit appellate court, reversed the Zoning Board of Appeals
concl udi ng there was substantial conpetent evidence to support
the original application of the Center. EDC then sought
appellate review in the Fourth District Court of Appeal, which
granted its petition for wit of certiorari, concluding that the
circuit court judge (appellate court) had applied the incorrect
standard of review, when that appellate court reviewed the Zoning

Board of Appeals decision. EDC, 107; citing, Gty of Wst Palm

Beach Zoni ng Board of Appeals v. Education Devel opnent Center,

Inc., 504 So. 2d 1385 (Fla. 4th DCA 1987).

The Fourth District remanded for a redeterm nation by the
circuit appellate court, because the circuit court had departed
fromthe essential requirenents of |aw, by applying an incorrect
standard of review. EDC, 107. That, of course, is the exact
argunment made to the Third District below, regarding the circuit
appel l ate court decision. However, unlike EDC, reviewin the
Third District was the second, but not the third appellate

revi ew.
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The Fourth District instructed the circuit appellate court
that the correct standard of review should have been whether the
factual determ nation nmade by the agency was supported by
substanti al conpetent evidence. EDC, 107-108. This entire line
of appel |l ate proceedi ngs was unchal | enged, but this is the line
of cases that are simlar to the present situation in the Third
District; where the appellate division of the circuit court
departed fromthe essential requirenents of law, applied the
wrong case |law, applied the wong interpretation of the PIP
statute; so the Third District granted the petition for
certiorari and quashed the appellate court decision. |lvey, 283;
EDC, 107-108.

The EDC case went back to the appellate circuit court, which
this time found there was no substantial conpetent evidence to
support the City denying the original petition and the Zoning
Board of Appeals again filed a petition for wit of certiorari to
the Fourth District, to reexamne the circuit court's decision
and to remand the case back to the appellate circuit court again.
EDC, 108. This tinme, however, the decision of the Fourth
District was that it disagreed with the appellate circuit court's
finding that there was no substantial evidence to support the
City's zoning decision; and this Court quashed the Fourth
District's decision for using the wong standard of review

This Court began by relying on Gty of Deerfield Beach v.

Vaillant, 419 So. 2d 624 (Fla. 1982), which involved review of a
civil service board adm nistrative action and this Court pointed

out that when the circuit appellate court reviews a decision of
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an adm ni strative agency, under Florida Rule of Appellate
Procedure 9.030(c)(3), there are three conponents of review
having to do with the adm nistrative action. EDC, 108. First,
there had to be a determ nation of whether procedural due process
was accorded during the adm nistrative action; second, whether
the essential requirenents of | aw were observed by the board of
appeal s; and whether the adm nistrative findings and judgnents
wer e supported by conpetent substantial evidence. EDC 108;
citing, Vaillant at 626. This Court pointed out that when the
circuit appellate court was review ng the underlying decision it
was not permtted to re-weigh the evidence, nor to substitute its
judgnent for that of the agency. EDC, 108. Again, this is the
identical argunent that Allstate nade bel ow, because the
appellate circuit court had sinply re-weighed the evidence, ruled
on by the trial judge after the non-jury trial and substituted
its fact finding for that of the trial judge.

This Court then noted that Vaillant had adopted the Fourth
District Court of Appeal's rationale, that nobody should be
entitled to three full repetitive reviews or appeals, and
therefore, reviewin the district court of appeal, which would be
the third plenary appeal is nuch narrower. This review has a
two- part conponent; involving a determ nation of whether the
circuit court in its appellate process, which was the second
appeal s proceedi ng, afforded procedural due process and applied
the correct law, but if the district court of appeal sinply
di sagreed with the circuit court's evaluation of the evidence,

this would be inproper review, and since this is what the Fourth
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District did in round two of the EDC appeal s, the decision was
quashed. EDC, 108-109.

As clarified by this Court in Haines, the district court of
appeal does not have to find both an absence of procedural due
process and that incorrect principles of law were applied, it
sinply has to find one or the other and there was no question in
this case that Allstate argued throughout that the circuit
appel l ate court, the first appeal procedure in this case, had
applied incorrect principles of law, which the Third District
expressly held in its opinion in lvey. Therefore, whether this

Court | ooks to Haines, Nationwi de, or EDC, the bottomline is the

correct standard of review was applied by the Third D strict
Court of Appeal; in granting the petition for wit of certiorari
and in quashing the circuit appellate court decision, because it
applied incorrect principles of law. |[vey, 283.

In summary, the lvey Decision is in accord with all the case
law cited by Ivey and there is no express and direct conflict,
for this Court to resolve. Rather, the Petitioner is seeking a
third appeal on the nerits, using the sanme argunents repeatedly
rejected below. This Court has no jurisdiction, nor any reason

to review lvey; the Petition nust be denied and |vey affirned.

CONCLUSION

There is no express and direct conflict; the lLvey Decision
is in accord wwth all Florida case |l aw, and, this Honorable Court
has no jurisdiction, nor any reason to review or reverse lvey,;

and it nust be affirned.
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Mam , FL 33145

Roy D. Wasson, Esquire

ROY D. WASSON, Attorney at Law
Suite 450, Gables One Tower
1320 South Di xi e H ghway

Mam , FL 33146

Law O fices of

Rl CHARD A. SHERMAN, P. A

Ri chard A. Shernman, Esquire
Rosemary B. Wl der, Esquire
Suite 302

1777 South Andrews Avenue
Fort Lauderdale, FL 33316
(954) 525-5885 - Broward
(954) 525-5885 - Dade

and
Chri stopher L. Kirwan, Esquire

GREEN, MJURPHY, W LKE & MJURPHY, P. A
Fort Lauderdal e, FL

By:

Ri chard A. Sher man

/dlo

-51-



