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PRELI M NARY STATEMENT

Petitioner, ZACKERY ROVERO HOLI DAY, the appellant in the First
District, will be referred to as petitioner or by his proper nane.
Respondent, the State of Florida, the appellee in the First
District, will be referred to as Respondent or the State.

The synbol "R'" wll refer to the record on appeal. Pursuant to
Rul e 9.210(b), FLA R APP.P. (1997), this brief will refer to the
vol une nunber. The synbol "T" will refer to the trial transcripts.
The synbol "IB" will refer tothe petitioner’s initial brief. Each
synbol is followed by the appropriate page nunber. Al l doubl e

underlined enphasis is supplied.

CERTI FI CATE OF FONT AND TYPE Sl ZE

Counsel certifies that this brief was typed using Courier New

12.



STATEMENT OF THE CASE AND FACTS

The Respondent accepts Petitioner’s statenent of the case and
facts with the foll ow ng additions:

The trial took place on 16 Cctober 1997. (Vol. 111, 91). At the
conclusion of the state’s case, defense counsel nmade a boilerplate
nmotion for judgnent of acquittal which was imediately denied
(Vol. 11l 188). Imrediately thereafter, during recess, jury
i nstructions were di scussed and def ense counsel requested that the
standard jury instruction on entrapnment be given. The state
responded that no evidence of entrapnent had been introduced and,
until the defense’s case was conpleted, it could not be determ ned
if the instruction should be given. (Vol. 111, 194-195). The tri al
court stated there was no evidence of entrapnment to that point but,
if any was introduced, the court was subject to persuasion on
whet her the entrapnent instruction should be given. (Vol. 111, 195-
197) .

After recess, the defense announced that the defendant woul d
testify and the entrapnent defense was briefly discussed. (Vol
11, 197-201). Defendant’s testinony is at volune Ill, pages 201-
230. The defendant testified on direct exam nation that he had been
addicted to crack cocaine for ten years. (202). On the day of the
of fense, the defendant testified he had been using drugs with his
stepfather at his stepfather’s house. Afterwards, he approached t he
car of the undercover policenen and initated contact with them
They asked if defendant coul d obtain cocaine for them to which he

replied that he would find it for themif they gave hima piece of



it. (207-208). He then took them to his stepfather’s house to
obtain the drugs but was unable to do so. (214). He took themto
anot her site and purchased the cocaine for them and was arrested
after he gave themthe cocai ne. The police did not give hima piece
of the cocaine but he testified in response to a direct question
t hat he woul d not have hel ped themif they had not prom sed hima
pi ece of the cocaine. (214-217). On cross exam nation, defendant
testified he was only a drug user, not a dealer. (220). The
prosecutor then elicted from him that he had three previous
convictions for sale or delivery of crack cocai ne on which he had
not been entrapped. He cl ai ned he had been entrapped on the present
of fense because the police agreed to give him a piece of the
cocai ne obtained as he had requested. He admtted that he had not
been forced to do anything. (221).

At the charge conference, defense counsel asked for a jury
instruction on entrapnment using the pre-1987 instruction. Wen it
was pointed out that this instruction was outdated, it was agreed
that the current instruction would be given. (Vol. 111, 234, 242-
244) .

The jury was instructed as follows on entrapnent and the
parties’ burdens of proof:

The defense of entrapnent has been raised. The
def endant was entrapped if, one, he was for the
pur poses of obtaining evidence of the comm ssion of
a crime i nduced or encouraged to engage in crim nal
conduct constituting the crinme of sale of cocaine,
?ng he engaged in such conduct as the direct
result of such inducenent or encouragenent and,
three, the person who induced or encouraged hi mwas

a |law enforcenent officer, or a person engaged in
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cooperating with or acting as an agent of |aw
enforcenent officer, and four, the person who
i nduced or encouraged him enployed nethods of
per suasi on or i nducenent whi ch created a
substantial risk that the crinme would be commtted
by a person other than the one who was ready to
commt it, and five, Zachery Ronero Hol i day was not
a person who was ready to commt the crine. It is
not entrapnent if Zachery Ronmero Holiday had the
predi sposition to commt the crime of sale of
cocai ne. Zachery Roner o Hol i day had t he
predi sposition if before any Ilaw enforcenent
officers or any person acting for the officer
per suaded, induced, or |ured Zachery Ronero Hol i day
he had a readiness or wllingness to commt the
crime of sale of <cocaine if the opportunity
presented itself.

It is also not entrapnent nerely because a | aw
enforcenent officer in a good faith attenpt to
detect <crine, A, provided the defendant the
opportunity, mneans and facilities to conmmt the
of fense, which the defendant intended to commt and
woul d have conmtted otherw se, B, used tricks,
decoys or subterfuge to expose the defendant's
crimnal acts, and C, was present and pretending to
aid or assist in the conmssion of the offense.

On the issue of entrapnent the defendant nust
prove to you by preponderance of the evidence that
his crimnal conduct occurred as a result of
ent rapnent .

The State must prove the crinme was commtted on or
bet ween on June 14, 1997.

It nmust be proved only to a reasonable
certainty that the alleged crinme was committed in
Duval County.

The defendant has entered a plea of not guilty.
This means you nust presune or believe that the
defendant is innocent. The presunption stays with
t he defendant as to each material allegation in the
i nformation, through each stage of the trial unless
it has been overcone by the evidence to the
excl usi on of and beyond a reasonabl e doubt.

To overcone the defendant's presunption of
i nnocence, the State has the burden of proving the
crimte with which the defendant is charged was
coonmitted, and the defendant is the person who
commtted the crine.

The defendant is not required to present
evi dence or prove anything.

Whenever the words reasonable doubt are used
you nmust consider the follow ng: A reasonabl e doubt
is not a nere possible doubt, specul ati ve,
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i magi nary, or forced doubt. Such a doubt nust not
i nfluence you to return a verdict of not quilty if
you have an abiding conviction of guilt. On the
ot her hand if after carefully considering,
conparing and weighing all the evidence there is
not an abiding conviction of guilt, or if having a
conviction it is one which is not stable but one
whi ch waivers and vacillates, then the charge is
not proved beyond every reasonable doubt and you
must find the defendant not gquilty because the
doubt is reasonable.

Section 777.201, Florida Statutes (1997), which creates
the entrapnent defense, reads as foll ows:
777.201. Entrapnent

(1) Alaw enforcenent officer, a person engaged in
cooperation with a |law enforcenent officer, or a
person acting as an agent of a |aw enforcenent
officer perpetrates an entrapnent if, for the
pur pose of obtaining evidence of the comm ssion of
a crinme, he or she induces or encourages and, as a
direct result, causes another person to engage in
conduct constituting such crinme by enploying
met hods of persuasion or inducenent which create a
substantial risk that such crime will be commtted
by a person other than one who is ready to comm t
It.

(2) A person prosecuted for a crinme shall be
acquitted if the person proves by a preponderance
of the evidence that his or her crimnal conduct
occurred as a result of an entrapnent. The issue
of entrapment shall be tried by the trier of fact.



SUMVARY OF ARGUNVENT

The trial court did not comnmt fundanental error when it
instructed the jury on entrapnent, as requested by the defendant,
using the standard jury instruction in effect at the tinme of trial.
The district court belowdid not err in holding pursuant to Sochor
v. State that there is no fundanental error when the jury is
instructed without objection on an affirmative defense.

Al though not relied on or addressed by the district court
bel ow, the trial court did not commt any error by instructing the
jury as requested. The entrapnent statute, 8777.201, as interpreted
and upheld by this Court in Herrera and Minoz, constitutionally
pl aces t he burden on defendants to prove by a preponderance of the
evidence that they were entrapped. Mirre specifically, defendants
must show by a preponderance of the evidence that an agent of the
governnment “induced” the accused to commt the offense, and,
assumng that “inducenent” is shown, that there was no
predi sposition on the part of the accused to commit the crinme prior
to the inducenent. Here, the defendant alleged and testified only
that the officer promsed hima portion of the illegal contraband
for his use, a “bunp”, if the defendant obtained the illega
contraband for the officer. The officer testified to the contary
but, even if this alleged invitation to conmt one crinme, cocaine
use, is treated as an i nducenent to conmt another crine, cocaine
sal e, there was no evidence of a |lack of predisposition, nor could
there be in light of the defendant’s extensive crimnal history in

drugs. Thus, there was no basis for giving the entrapnent jury



instruction, pursuant to Munoz, because it can be said as a matter
of law that there was no evidence of a |lack of predisposition for
the jury to consider, and no shift in the burden of proof to the
state. The instruction, as given, accurately stated the burden of
t he defendant to prove by a preponderance of the evidence that he
had been induced to commt the crinme and had no predisposition to
do so.

Lastly, the error, if any, was harnl ess. Petitioner, even
under the recently adopted version of the entrapnent instruction
adopted in July 1998% has the burden of establishing a |ack of
pr edi sposi tion. Petitioner has six prior convictions, three of
which are for sale or delivery of cocaine. Petitioner did not and
could not establish lack of predisposition. G ven petitioner’s
crimnal history and his ready conm ssion of the instant crine, the
evi dence shows beyond a reasonable doubt that petitioner was
predi sposed to commt the crinme. Thus, the “error” could not have
affected the jury's verdict of guilty which rejected the entrapnent

claim

! Standard Jury Instructions in Crinminal Cases, 23 Fla. L.
Weekly S407 (Fla. 16 July 1998).




ARGUMENT
| SSUE
DD THE TRIAL COURT COMWM T FUNDAMENTAL ERROR BY
| NSTRUCTI NG THE JURY ON ENTRAPMENT, AS REQUESTED BY THE

DEFENDANT, USI NG THE STANDARD JURY | NSTRUCTI ONS | N EFFECT
AT THE TIME OF TRI AL? (Restat ed)

FUNDAMENTAL ERROR
The jury was instructed on entrapnent using the then current
standard jury instruction as requested by the defendant. There was

no request for a special instruction pursuant to Minoz v. State,

629 So.2d 90 (Fla. 1993). The district court did not err in holding
that an wunpreserved claim of jury instruction error on an
affirmati ve defense was not fundanental error and could not be
raised for the first tinme on appeal.

Jury instructions are subject to the contenporaneous obj ection
rul e and, absent an objection at trial, can be raised on appeal

only if fundanmental error occurred. Archer v. State, 673 So.2d 17,

20 (Fla. 1996). Fundanmental error is “error which reaches down
into the validity of the trial itself to the extent that a verdict
of guilty could not have been obtained w thout the assistance of
the alleged error.” Because the fundamental error doctrine is a

speci al exception that allows a defendant to obtain a reversal of

2 Floride Rule of Criminal Procedure 3.390(d):

No party may raise on appeal the giving or failure to
give an instruction unless the party objects thereto
before the jury retires to consider its verdict, stating
distinctly the matters to which the party objects and t he
grounds of the objection.



his conviction wi thout objecting in the trial court, only rare
errors are classified as fundanental .
This Court has dealt with the issue of jury instructions and

fundanental error on nunmerous occasi ons. In Smth v. State, 521

So.2d 106 (Fla. 1988), this Court held that an error in the
standard jury instruction on the affirmative defense of insanity
was not fundanental error. The prior standard jury instruction on
insanity, which had been adopted by the Court and utilized for
approxi mately a decade, did not conpletely and accurately state
that law with respect to the burden of proof in insanity cases.

Yohn v. State, 476 So.2d 123 (Fla. 1985). The Court in Yohn

decided that the insanity instruction was not sufficiently clear on
t he burden of proof and when it shifted fromthe defendant to the
state. However, neither of the defendants in Smth objected to the
use of the standard insanity instruction at trial. The Smth Court
reasoned that while the standard insanity instruction was
erroneous, the error was not of constitutional magnitude because it
was not a denial of due process to place the burden of proof of
insanity on the defendant. Despite any shortcomngs, the old
standard jury instructions on insanity, as a whole, nmade it quite
clear that the burden of proof was on the state to prove all the

el emrents of the crine beyond a reasonabl e doubt. Peele v. State, 20

So.2d 120, 122 (Fla. 1945)(Jury instructions nust be read in their
entirety.)
Here, as in Smth, the error was not of fundanental magnitude

because it is not a constitutional denial of due process to place



the burden of proof of entrapnent on the defendant. Herrera v.

State, 594 So.2d 275 (Fla. 1992)(finding no violation of due
process where the jury instruction placed the burden of proof of
the affirmative defense of entrapnent on the defendant). The
standard jury instruction on entrapnent in effect until July 1998
did not deprive defendants of a fair trial because the state was
still required to prove the elenents of the crine beyond a
reasonabl e doubt. Thus, here, as in Smth, petitioner’'s due
process rights were not violated by the burden shifting error in
the entrapnent instruction.

In State v. Delva, 575 So.2d 643 (Fla. 1991), this Court held

that the failure to instruct the jury on whether the defendant knew
that the substance was cocaine was not fundanmental error. The
original standard jury instruction on trafficking in cocaine did
not contain an el enent of know edge of the nature of the substance.

In State v. Dom nguez, 509 So.2d 917 (Fla. 1987), this Court held

the state nust prove that the defendant knew the substance was
cocai ne and anended the standard jury instructions to reflect this
addi tional elenent. However, Delva s trial occurred prior to the
deci sion in Dom nquez. Delva neither objected to the then standard
instructions given, nor requested a special instruction. Thi s
Court held that failing to instruct on an el enent of the crinme over
whi ch there was no dispute is not fundanental error and there nust
be an objection to preserve the issue for appeal. See Laboo v.
State, 715 So.2d 1034, 1035-36 (Fla. 1st DCA 1998) (hol di ng that,

whil e the standard i nstruction on perjury erroneously directed the
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trial court rather than the jury to decide materiality, an
objection was required to preserve the error for appellate review
because the issue of materiality was never di sputed, and therefore,

was not fundanental error); Jordan v. State, 707 So.2d 816 (Fl a.

5th DCA 1998)(stating that failure to instruct on an elenent of a
crime about which there is no dispute, does not rise to the |evel

of fundanental error).

In Sochor v. State, 619 So.2d 285 (Fla. 1993), this Court held
that the trial court’s failure to instruct the jury on the
affirmati ve defense of involuntary i ntoxication was not fundanenta
error. Failure to give an instruction unnecessary to prove an
essential elenment of the crinme charged is not fundanmental error.
Vol untary intoxicationis an affirmati ve defense to ki dnapping; it,
as with all eight of the affirnative defenses created under jury
instruction 3.04, is not an elenment of the offense. Because the

di sputed instruction went to Sochor’s defense and not to an

essential elenent of the charged crinme, this Court held that an

obj ecti on was necessary to preserve the i ssue on appeal. See Mit eei
v. State, 708 So.2d 626 (Fla. 3d DCA 1998) (holding, in reliance on
“the cl ear and unequi vocal |anguage of the suprene court in Sochor
v. State, 619 So.2d 285, 290 (Fla. 1993)”, that the trial court’s
failure to give the self-defense instruction was not fundanenta
error because the jury instruction went to an affirmative def ense,
and not to an essential elenent of the crime; and therefore, the
def endant was required to request the instruction to preserve the

i ssue).

-11 -



Here, as in Sochor, the clainmed error in the jury instructions
related to an affirmative defense, the clained error was not in the
jury instructions dealing with the elenments of the crinme. Thus,
here, as in Sochor, petitioner was required to request an
entrapnment instruction that reflected the holding in Minoz to
preserve this issue.

Only errors in jury instructions related to disputed el enents

of the crine are fundanental error. Johnson v. State, 632 So.2d

1062 (Fla. 5th DCA 1994)(holding a msstatenent of a disputed

el ement of the offense charged is fundanental error); Fundora v.

State, 573 So.2d 454 (Fla. 3d DCA 1991)(holding the trial court’s
failure to instruct the jury on the material and disputed el enents

of intent and know edge is fundanental error); State v. Jones, 377

So.2d 1163 (Fla. 1979)(concluding that it was fundanental error to
fail to instruct the jury on the underlying crine of robbery in a
fel ony-nmurder prosecution because the crine of robbery was an

essential part of the felony-nurder).

CERTI FI ED CONFLICT WTH M LLER V. STATE

In Holiday v. State, 24 FLA L. WekLY D982 (Fla. 1st DCA Apri

13, 1999), the First District, inreliance on this Court’s opinion
i n Sochor, reasoned that because the error in the jury instruction
i nvol ved an affirmati ve defense rather than an essenti al el enent of
the crinme, no fundanmental error occurred when the trial court give
the prior version of the entrapnent jury instruction at trial. The

First District affirmed petitioner’s conviction but certified
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conflict with the Fourth District’'s decision in Mller v. State,

723 So.2d 353 (Fla. 4th DCA 1998)°.
In Mller v. State, 723 So.2d 353 (Fla. 4th DCA 1998), the

Fourth District held that it was fundanental error to instruct the
jury that the defendant nust prove entrapnment by a preponderance of

evidence. The MIller Court cited to Archer v. State, 673 So.2d 17,

20 (Fla. 1996) as support. Archer held that it was not fundanent al
error to fail to define reasonable doubt or to fail to give a jury
instruction on the law of principals. Thus, Archer supports the
respondent’s position here, not that of the Mller court. The
MIler court concluded that the standard jury instruction in use
until July 1998 did not conport with the dictates of Mnoz or
correctly state the |l aw on entrapnent. However, the MIller Court
did not explain why the “error” was so egregious as to deny due
process. The Mller court seens to reason that error in a jury
instruction is automatically fundanental error. This type of
reasoning negates the contenporaneous objection rule and is
contrary to the controlling case | aw above holding that errors in
affirmati ve defenses are not fundamental error. Smth, et al are
sinply ignored.

Petitioner’s reliance on Vazquez v. State, 700 So.2d 5 (Fla.

4t h DCA 1997), appeal dism ssed, State v. Vazquez, 23 FLA L. WEKLY

S428 (Fla. Aug. 27, 1998), is also msplaced. Vazquez was not a

fundanental error case, the error clainmed on appeal was al so rai sed

M ller is being reviewed in this Court under case no. 94, 916.
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inthe trial court. The Fourth District reversed and renmanded for
a new trial because cross examnation had been inproperly
restricted. The Fourth District unnecessarily undertook to address
an entrapnent issue to provide guidance to the trial court on
retrial. [d. at n.2. If the trial court chooses to give the
entrapnment instruction at the newtrial, it should give the current
jury instruction. Vazquez does not address the i ssue of whether the
failure to give an entrapnent instruction that contains the burden
shifting | anguage of Munoz is fundanental error. Thus, Vazquez is
I napposi te.

Petitoner’s reliance on Vazquez, and that of the district
court in Mller, is msplaced as a matter of law. This Court
refused to entertain review of a certified question on entrapnent
from Vasquez on the ground that the district court had not
addressed the entrapnent issue and this Court woul d not do so. That
bei ng so, Vasquez does not furnish authority on the entrapnent jury
i nstruction.

In summary, this Court has held that clains of error involving
affirmati ve defenses are not clains of fundanental error and wll
not be addressed for the first time on appeal. This ruling is
consistent wwth, e.g., 8924.051(3), Florida Statutes (1997), which

was upheld and inplenmented by this Court in Anendnents to the

Florida Rules of Appellate Procedure, 696 So.2d 1103(Fla. 1996).

Neither the trial court nor the district court erred here. However,

MIller is clearly erroneous in holding that unpreserved cl ai ns of
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error in instructing the jury on affirmative defenses are

fundanental error cognizable for the first tinme on appeal.

MERI TS
As shown above, this claimof error is not fundanental and
should not be addressed for the first tinme on appeal. Even if
addressed, however, petitioner has not shown that the jury
instructions in their entirety, wthout objection, denied

petitioner a fair trial.

St andard of Revi ew

VWhether a jury instruction properly states the law of
entrapnment is a pure question of |aw subject to de novo review.

United States V. Haslip, 160 F.3d 649, 654 (10th Grr.

1998) (conducting a de novo reviewto determ ne whet her, as a whol e,
the jury instructions correctly stated the applicable |aw).
Petitioner argues that the version of the standard entrapnent
instructionin effect until July 1998 i nproperly shifted the burden
of proof fromthe state to the defendant. Thus, the standard of

review i s de novo.

Entrapment in Florida
The entrapnent statute, 8 777.210, FLA. STAT. (1997), provides:

(1) A law enforcenent officer, a person engaged in
cooperation with a | aw enforcenent officer, or a person
acting as an agent of a law enforcenent officer
perpetrates an entrapnent if, for the purpose of
obt ai ni ng evidence of the comm ssion of a crine, he or
she i nduces or encourages and, as a direct result, causes
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anot her person to engage in conduct constituting such
crime by enploying nmethods of persuasion or inducenent
whi ch create a substantial risk that such crinme will be
commtted by a person other than one who is ready to
commt it.

(2) A person prosecuted for a crinme shall be acquitted if
t he person proves by a preponderance of the evidence that
his or her crimnal conduct occurred as a result of an
entrapnent. The issue of entrapnent shall be tried by
the trier of fact.

The entrapnment statute was first enacted in Florida in 1987 in

response to this Court’s decision in Ctuz v. State, 465 So.2d 516

(Fla. 1985). Laws of Fla. ch. 87-243, § 42. The entrapnent statute
has always placed the burden on the defendant to establish all
el ements of any entrapnent defense by a preponderance of the
evi dence. The entrapnent statute regarding the burden of proof has
not changed; only that of the jury instruction. The standard jury
instruction on entrapnment which existed prior to the enactnent of
the entrapnent statute provided:

On the issue of entrapnent, the State nust convince you

beyond a reasonabl e doubt that the defendant was not

ent r apped.

Munoz v. State, 629 So.2d 90, 97 n.2(Fla. 1993). Thus, prior to

the enactnment of the entrapnment statute, the burden was on the
state to prove that the defendant was not entrapped and the
standard of proof was beyond a reasonabl e doubt.

In 1989, the standard jury instruction on entrapnent was
anmended to reflect the newy enacted entrapnent statute. The new
instruction, 3.04(c)(2), which was wused here and until 1998,

provi ded:
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On the issue of entrapnment, the defendant nust prove to

you by a preponderance of the evidence that his crimnal

conduct occurred as the result of entrapment.
The | anguage of this jury instruction exactly tracked the | anguage
of the entrapnent statute.

However, the current version of the standard jury instruction
on entrapnment, 3.04(c)(2), which was recently anended, purportedly

to reflect this Court’s decision in Minoz v. State, 629 So.2d 90

(Fla. 1993), provides:

On the issue of entrapnment, the defendant nust prove to
you by the greater weight of the evidence that a |aw
enforcenent officer or agent induced or encouraged the
crime charges. G eater wei ght of the evidence neans that
evi dence whi ch i s nore persuasive and convincing. |f the
def endant does so, the State nust prove beyond a
reasonabl e doubt that the defendant was predi sposed to
commt the (crime charged). The State nust prove
def endant’ s predisposition to conmt the (crinme charged)
existed prior to and independent of the inducenent or
encour agenent .

Standard Jury Instructions in Crinmnal Cases, 23 FLA L. WEKLY

S415-16 (Fla. July 16, 1998). Because the current jury instruction
was not anended until after the petitioner’s trial here, the
version of the standard instruction in effect from1989 to 1998 was
given. That instruction has been upheld against the claim which
petitioner nowraises, that it unconstitutionally shifts the burden
of proof to the defendant.

In Herrera v. State, 594 So.2d 275 (Fla. 1992), this Court

held that the entrapnent st at ut e, § 777.201, did not
unconstitutionally shift the burden of proof to the defendant to
prove entrapnent. At trial, Herrera requested the pre-section

777.201 standard jury instruction which stated: “the State nust
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convi nce you beyond a reasonabl e doubt that the defendant was not
entrapped” rather than the jury instruction witten to conply with
section 777.201 which stated: “the defendant nust prove to you by
a preponderance of the evidence that his crimnal conduct occurred
as the result of entrapment”. Herrera clainmed that shifting the
burden to him violated due process. The State argued that the
instruction and statute are constitutional because they shift only
t he burden of an affirmati ve def ense, not the burden of proving the
el emrents of the crinme charged. The Court noted that, over the
years, Florida courts have gone back and forth on which side nust
produce evidence regarding the defendant’s havi ng been entrapped.
But the Herrera Court noted that the enactnent of the entrapnent
statute evidenced the legislature’s intent that the defendant
shoul d prove entrapnent instead of requiring the State disprove it.
The Court reasoned that requiring a defendant to show |ack of
predi sposition does not relieve the State of its burden to prove
that the defendant conmmtted the crinme charged. Thus, the state
may constitutionally place the burden of proof on an affirmative
def ense on the defendant.

Two nonths after Herrera, the United States Supreme Court in

Jacobson v. United States, 503 U S. 540, 112 S. Ct. 1535, 118

L. Ed. 2d 174 (1992), addressed the defendant’s burden of proof in
establishing an entrapnent defense under federal |law. The Court
held that the prosecution nust prove beyond reasonabl e doubt that
t he defendant was disposed to conmt the crimnal act prior to

first being approached by Gover nnent agents. Jacobson, 503 U. S. at
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549, 112 S. Ct. at 1540. The focus of Jacobson, however, was not
who has the burden and what the standard of proof should be;
rather, the focus was the definition of predisposition. The Court
expl ained that a defendant’s predisposition should be determ ned
i ndependent of the government’s actions.* The disposition to
commt the crime should not be solely the product of the

governnent’s acti ons.

* Florida's current entrapnent instruction and sone federal

cases discuss predisposition as determned “prior to” the
governnment contact. But predisposition, in fact, does not contain
a tenporal aspect as both the Jacobson mpjority and the dissent
make cl ear. The “ready commi ssion of the crimnal act anply
denonstrates the defendant’s predi sposition.” Jacobson, 503 U. S. at
550, 112 S.Ct. at 1541. Had the agents sinply provided Jacobson
with the opportunity to commt a crine and he had “pronptly
avai l ed” hinself of the opportunity, then he would not have been
entitled to ajury instruction on his entrapnent defense. Jacobson,
503 U.S. at 550, 112 S.C. at 1541. The concern in Jacobson is
that predisposition be independent of governnent action, not
timng. United States v. Vaughn, 80 F.3d 549, 552 (D.C. Cr.
1996) (holding that the phrase the governnent nust prove a
defendant’s disposition “prior to first being approached by
Gover nment agents,” neans only that the governnment nust prove that
t he defendant’ s di sposition was “i ndependent and not the product of
the attention that the Governnment” directed at the defendant);
United States v. Aibejeris, 28 F.3d 97 (11th Cr. 1994)(stating
that “the crucial holding of Jacobson is that predi sposition mnust
be i ndependent of governnent action.”); United States v. G fford,
17 F. 3d 462, 469 (1st Cr. 1994)(disposition to commt the crine
shoul d not be the product of the governnent’s actions, however a
ready response itself shows predi sposition); United States v. Byrd,
31 F. 3d 1329, 1335 (5th Gr. 1994)(noting that when an undercover
agent nerely offers a person the opportunity to break the I aw, and
t he person eagerly does so - as in a typical illegal drug sting -
the person’s ready commssion of the crinme anply denonstrates
predi sposition and the defendant is usually not entitled to a jury
instruction on the entrapnent defense). Thus, the state suggests,
a correct statenent of the |aw regarding the hol ding of Jacobson
woul d not contain any | anguage di scussing “prior to” only | anguage
di scussi ng “i ndependent of”.
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In Munoz v. State, 629 So.2d 90, 99 (Fla. 1993), this Court

exam ned Jacobson and 8777.201 and expl ained the neani ng of the
statute:

G ven the history of the entrapnment defense, we find that
the |l egislature, in establishing alegislatively-created
entrapnent defense through section 777.201, codified the
subj ective test delineated by the United States Suprene
Court as the neans for determning the application of
t hat defense. As indicated under the federal cases
di scussed above, the application of the subjective test
is the test articulated by Judge Hand in Shernan, as
further explained by the United States Suprene Court in
Jacobson. Three principles arise under this test. The
first two involve questions of fact and differing burdens
of proof, and the third addresses whether the issue of
entrapnment nmust be submtted to the jury or whether the
i ssue can be decided by the judge as a matter of |aw.

The first question to be addressed under the subjective
test is whether an agent of the governnent induced the
accused to commt the offense charged. On this issue,
the accused has the burden of proof and, pursuant to
section 777.201, nust establish this factor by a
preponderance of the evidence. |If the first questionis
answered affirmatively, then a second question arises as
to whether the accused was predisposed to commt the
of fense char ged,; that is, whether the accused was
awai ting any propitious opportunity or was ready and
willing, wthout persuasion, to commt the offense. On
this second question, according to our decision in
Herrera, the defendant initially has the burden to
establish | ack of predisposition. However, as soon as
t he def endant produces evi dence of no predisposition, the
burden then shifts to the prosecution to rebut this
evi dence beyond a reasonabl e doubt. In rebutting the
defendant's evidence of Ilack of predisposition, the
prosecution may nmake "an appropriate and searching
inquiry" into the conduct of the accused and present
evi dence of the accused's prior crimnal history, even
t hough such evidence is normal |y i nadm ssible. However,
adm ssi on of evidence of predispositionislimtedtothe
extent it denonstrates predisposition on the part of the
accused both prior to and i ndependent of the governnent
acts. Further, care nust be taken in establishing the
predi sposition of a defendant based on conduct that
results fromthe inducenment. The United States Suprene
Court, in its mpjority opinion in Jacobson, explained
how this type of evidence may properly be used as
fol |l ows:
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Government agents may not originate a crimnal design,
inplant in an innocent person's mnd the disposition to
commt a crimnal act, and then i nduce comm ssion of the
crime so that the Government may prosecute. \Were the
Gover nment has i nduced an i ndi vidual to break the | aw and
the defense of entrapnent is at issue, as it was in this
case, the prosecution nust prove beyond reasonabl e doubt
that the defendant was di sposed to commt the crimna
act prior to first being approached by Gover nnent agents.

Thus, an agent deployed to stop the traffic in illegal
drugs may offer the opportunity to buy or sell drugs,
and, if the offer is accepted, make an arrest on the spot
or later. 1In such a typical case, or in a nore el aborate
"sting" operation invol ving governnent-sponsored fencing
where the defendant 1is sinply provided wth the
opportunity to commt a crine, the entrapnent defense is
of little use because the ready conmm ssion of the
crim nal act anply denonstrates the defendant's
pr edi sposi tion.

Accordingly, pursuant to statute and Munoz, the accused has
the burden of proof and nust establish inducement by a
preponderance of the evidence. |If inducenent is established and
the defendant presents any evidence showing a lack of
predi sposition, the burden of proving predi sposition shifts back to
the prosecution to overcone the defendant’s showi ng beyond a
reasonabl e doubt. [d. at 99. Predi sposition is whether he was
ready and willing, wthout persuasion, to conmt the offense. In
rebutting the defendant’ s evidence of |ack of predisposition, the
prosecution may make “searching inquiry” including presenting
evi dence of the defendant’s prior crimnal history, even though
such evidence is normally inadm ssible. However, the evidence of
predi sposition is limted to denonstrating the defendant’s

predi sposition both “prior to and i ndependent of” the governnment’s
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actions. The jury instruction on entrapment was purportedly

changed to incorporate Minoz.

The Munoz Deci sion

The defendant here was not entitled to any entrapnent
i nstruction because he produced no evi dence of i nproper inducenent
or lack of predisposition. An entrapnent instruction should be
given only if there is sone evidence of the defendant’'s |ack of
predi sposition. The defendant here is hardly the innocent citizen
on the street. He has three prior convictions for sale or delivery
of cocaine. Even if the officer did offer the defendant a “bunp”,

this is not inducenent. State v. Ryan, 582 A 2d 1217 (Me.

1990) (hol ding that no entrapnent instruction should be given where
the officers provided the defendant with small anounts of drugs or

cash to obtain drugs for them); United States v. Ford, 918 F.2d

1343, 1349-50 (8th G r. 1990)(holding wundercover officer’s
provi di ng def endant, who was known addict, with small quantities of
drugs to enhance undercover relationship was not entrapnent);

United States v. Wllians, 873 F.2d 1102, 1104 (8th G

1989) (rej ecting entrapnent defense where defendant clai ned he was

drug user, not a drug dealer); United States v. Resnick, 745 F.2d

1179 (8th Gr. 1984)(rejecting an entrapnent defense based solely
on the defendant’ s addiction to cocaine). The officer’s action did
not constitute inducenent as a matter of |aw.

Nor is it outrageous m sconduct to provide a known addict

smal | quantities of drugs in order to facilitate the progress of an
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undercover operation. See United States v. Ford, 918 F.2d 1343,

1349-50 (8th Cr. 1990)(hol ding undercover officer’s providing
def endant, who was known addict, with small quantities of drugs to
enhance under cover rel ati onshi p was not outrageous conduct); United

States v. Nunez, 146 F.3d 36 (1st Cir. 1998)(rejecting an

out rageous police m sconduct claimbased on Nunez’s claimthat he
was an addict because “[t]o put matters bluntly, the appellant
cannot strip hinself of all noral agency by virtue of his drug

addiction.”); United States v. Harris, 997 F. 2d 812, 817 (10th G r.

1993) (noting that sale of narcotics to a known addict is not
out rageous conduct and any such holding would “severely inhibit”

under cover operations); United States v. Barrera-Mreno, 951 F. 2d

1089, 1092 (9th G r. 1991)(hol ding no outrageous m sconduct where
the defendant was allowed to keep two ounces from each kilo of
cocai ne as his paynent and for his personal use). Thus, the due
process based “outrageous m sconduct” or “egregi ous | aw enf or cenent
conduct” part of Minoz is not at issue in this case. Minoz v.
State, 629 So.2d 90, 98 (Fla. 1993). The trial court did not
determine as a matter of law that the |law enforcenent officer’s
conduct violated the petitioner’s due process rights in this case
and petitioner made no such claimin the First District or in his
initial brief to this Court.

The Munoz Court, quoting Jacobson, specifically addressed the
i ssue of undercover drug transactions, such as here, and noted t hat

such transactions are not entrapnment. Thus, both the United States

Suprene Court and this Court have concl uded that where a def endant
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is sinply offered the opportunity to commt a crine, as defendant
was here, and he pronptly avails hinself of this opportunity, heis
not entitled to a jury instruction on the defense of entrapnent.
Minoz, 629 So.2d at 99-100. This was a prototype undercover drug
operation where the street vendor approached the undercover police
and pronptly availed hinself of the opportunity to sell drugs; he
was clearly predisposed to sell drugs as shown by his prior record
and his conduct here.

The facts here are that the officers sinply provided
petitioner with the opportunity to commt a crine and his “ready
comm ssion of the crimnal act anply denonstrates” hi s
predi sposition. Holiday approached the undercover officers while
they were parked outside a store. The undercover officer did not
address petitioner; he addressed them by asking what they were
| ooking for. (T. Vol. 111 119). The officer said that he “was
| ooking for 20.” (Vol. 11l 120). Petitioner, unable to obtain the
crack on the scene, got in the back seat of the officers’ car and
directed themto a supplier. They were unable to purchase crack at
the first house. (Vol. 111 126). The officer thanked the
petitioner for his hel p, whereupon, petitioner “insisted” on going
to another location. (Vol. 11l 126). Petitioner led themto a
second location to obtain the drugs. At the second | ocation,
petitioner successfully obtained $20.00 worth of crack. (Vol 11
127). Thus, the facts of the drug transactions itself show that
t he def endant was predi sposed to commt the offense. H s argunent

that he was a drug addi ct and thus susceptible to an of fer of drugs
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is not a defense to a crine. He could not, and did not, argue or
ot herwi se show that he was not predisposed. H's prior convictions

for sale and delivery defeat that claiminmediately. United States

v. Ransey, 165 F.3d 980, 985 (D.C. Gr. 1999)(rejecting a clai mof
entrapnent as a matter of | aw because the def endant was predi sposed
to conmmt a drug of fense as shown by his history of drug dealing);

United States v. Santiago-Godinez, 12 F.3d 722, 730 (7th Crr.

1993) (stating that the defendant’s recent prior crimnal drug
conviction corroborate corroborte his predi spositionto commt the
charged drug crine).

The jury instruction given by the trial court in this case,
which were in effect from 1989 to 1998, did not incorrectly state
the law of entrapment in Florida. Florida s codified entrapnent
defense differs significantly fromthe federal entrapnent defense
whi ch has not been codified. The law of entrapnment in Florida is
governed by the entrapnent statute as this Court recognized in
Herrera. The jury instruction given at trial quotes verbatimthe
entrapnment statute and therefore, correctly states the |aw of
entrapnment in Florida. To see why this is so, see the discussion of

entrapnment under federal and Florida | aw’.

Federal vs. Florida Entrapnent

*The state reiterates that there is no hint of egregious state
behavi or which creates a due process claim Thus, the analysis in
Munoz pertaining to outrageous state behavior is irrel evant here.
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Entrapment first developed in state courts in the |last century
but it was not wuntil this century that the federal courts

recogni zed the defense. OBrien v. State, 6 Tex.C.App. 665

(1879)(reversing a conviction for bribery of a deputy sheriff
because the deputy first suggested his willingness to accept a
bribe to release a prisoner from jail because the case is not

wWithin the provision of the bribery statute); Wo Wai v. United

States, 223 F. 412 (9th Cr. 1915). VWhile the United States
Suprene Court had suggested such a defense in prior cases, it was

not until 1932 in Sorrells v. United States, 287 U. S. 435, 53 S. C

210, 77 L.Ed. 413 (1932), that the Court formally recogni zed the
entrapnment defense.

The entrapnment doctrine has a unique origin. It is not a
common | aw defense, nor is it constitutionally nmandated. It is
based on the i ntent of Congress and therefore statutory principles.
But the defense is not based on any particul ar statute; rather, the
doctrine is part of all statutes. It is an assunption underlying
all crimnal statutes based on the reasoning that Congress did not
intend for those “lured” into violating the statute to be puni shed.

Sorrells v. United States, 287 U S. 435, 53 S.C. 210, 77 L. Ed. 413

(1932); Sherman v. United States, 356 U.S. 369, 372, 78 S.Ct. 819,

821, 2 L.Ed.2d 848 (1958)(stating: “Congress could not have
intended that its statutes were to be enforced by tenpti ng i nnocent
persons into violations”). Congress has never codified the

entrapnment defense. Thus, there is no federal entrapnent statute.
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Because the entrapnment defense is not a common | aw def ense,

the legislature may readily abolish it. Mntana v. Egelhoff, 518

US 37, 116 S.Ct. 2013, 135 L. Ed. 2d 361 (1996) (because t he def ense
of voluntary intoxication did not exist at comon |aw, the
| egi slature may abolish it). Additionally, a legislature may
codify a defense and define the elenents differently from previous
judicial formulations of the defense. Normally, in the absence of
a statute, the state nust rebut any defense raised beyond a

reasonabl e doubt. United States v. Talbott, 78 F. 3d 1183, 1186 (7th

Cir. 1996) (because Congress has not enacted a sel f-defense statute
whi ch pl aced t he burden on t he def endant to prove sel f-defense, the
burden is on the prosecution). However, the |egislature may enact
statutes that shift the burden of proof to the defendant to prove

an affirmati ve def enses. United States v. Gaudin, 515 U S. 506

525, 115 S.Ct. 2310, 2310, 132 L. Ed.2d 444 (1995)(Rehnquist, C.J.,
concurring)(federal and state |egislatures may reall ocate burdens

of proof); Martinv. Ghio, 480 U. S. 228, 107 S.Ct. 1098, 94 L. Ed. 2d

267 (1987) (i nposing a burden on defendant to prove self defense by
a preponderance of the evidence does not violate due process);

Patterson v. New York, 432 U S. 197, 97 S. C. 2319, 53 L. Ed. 2d 281

(1977)(placing the burden on the defendant of proving by a
preponderance of the evidence the affirmative defense of acting
under the influence of extrenme enotional distress). Although the
| egi sl ature may enact statutes shifting the burden of proof to the
defendant on affirmative defenses, courts do not have that

authority. United States v. Talbott, 78 F.3d 1183, 1186 (7th Gr.
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1996) . Wen the defense is not codified by statute or when a
statute does not reallocate the burden of proof of an affirmative
defense to the defendant, then the prosecution has the burden not
only of proving beyond a reasonable doubt the elenments of the
charged of fenses but al so of negati ng beyond a reasonabl e doubt the
affirmati ve defense raised. However, the | egislature may not only
pl ace the burden of proof on the defendant, it may al so change the
standard of proof of an affirmative defense to a preponderance of
t he evidence. Indeed, the nmain reason to shift the burden of proof
to the defendant is so that the state wll not have to rebut it
beyond a reasonabl e doubt.

I n Jacobson, the United States Suprene Court was interpreting
the federal entrapnent doctrine which has not be codified.
Traditionally, courts place the burden on the State to rebut any
defense beyond a reasonable doubt. The holding in Jacobson
reflects this general policy by placing the burden to prove
predi sposition beyond a reasonable doubt on the governnent.
However, because Florida’s entrapnent doctrine has been codified,
unli ke the federal version, Jacobsonis, at nost, nerely persuasive
authority in Florida courts.

Florida has enacted an entrapnent statute and the statute
shifts the burden of proof from the state to the defendant and
establishes the standard of proof as a preponderance of the
evidence. The Florida |l egislature has directly addressed where the
burden of proof is to be placed and what the standard of proof w |

be. As the Herrera Court noted, the enactnent of the entrapnent

-28-



statute evidences the leqislature’'s intent that the defendant

shoul d prove entrapnent instead of requiring the State to disprove

it. The Minoz Court approved Jacobson in dicta, but, in doing so,
overl ooked the terns of the entrapnent statute; its prior holding
in Herrera, and the fundanental differences between the federa

entrapnment defense established by case law and Florida’ s codified
entrapnment defense. The shifting of the burden to the state and
rai sing the standard of proof to beyond a reasonable doubt in the
jury instruction is directly contrary to the statute.® Wth these
i ssues now directly before it, this Court should reaffirmHerrera
and 8777.210 by making it crystal clear that a defendant who admts
commtting a crime but clains entrapnent has the burden of show ng
by a preponderance of the evidence that he was inproperly induced

by the state to commt the crine and t hat he was not predi sposed to

commt the crine. Both sides will be heard on the entrapnent issue

® VWhile the prior version of the jury instruction may have

been inconplete in detailing when the burden shifts to the State,
the prior version was at | east accurate regardi ng the standard of
proof and who had the burden to establish inducenent and | ack of
predi sposition - the defendant. O course, all jury instructions

are “inconplete”. Al jury instructions, by necessity, |eave out
maj or parts of the law. They cannot possibly include all rel ated
concepts and still be jury instructions; rather, they would be

tomes on the | aw and i nconprehensible to a layman. United States v.
Vadino, 680 F.2d 1329, 1337 (11th Cr. 1982)(upholding the
entrapnment instruction against a challenge that instruction should
specifically state that the burden of proof because such a
detail ed, conplex instruction would confuse not aid the jury).

The current version of the entrapment instruction, while nore
detail ed, does not accurately reflect the statutory | anguage whi ch
unequi vocally places the burden on the defendant, wusing a
pr eponderance of the evidence test, to shown entrapnent in that he
was bot h induced and not predi sposed.
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but a jury instruction is not appropriate unless the defendant
i ntroduces evi dence tendi ng to show both i nproper i nducenent by the
state and a lack of predisposition on his part to commt the

crime.”’

Federal entrapnment pattern instructions
The federal practice of instructing on entrapnment under
Jacobson is instructive. Even the Federal Crcuit courts, who are
required to foll ow Jacobson, do not include this burden shifting
| anguage in their jury instructions. For exanple, the Seventh

Circuit’s pattern instruction, 4.04, contains no |anguage about

" For exanple, a nore detailed but correct jury instruction

that includes the burden shifts to the State could read as:

The def endant nust prove both that he was induced by the
government into commtting the crine and that he | acked
the predisposition to conmt the crine by the greater
wei ght of the evidence. Geater weight of the evidence
means that evidence which is nore persuasive and
convi nci ng.

The State may rebut this evidence by either establishing
that there was no inproper inducenent or that the

def endant was predisposed to commt the crine. The
def endant’ s predi sposition shoul d be det er m ned
i ndependent of the governnment’s inducenent. If the State

establishes either that there was no inducenent or the
defendant’ s predisposition by the greater weight of the
evi dence, you should find no entrapnent.

If, however, the greater weight of the evidence

establi shes both inducenent and | ack of predisposition,
then you should acquit the defendant.
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ei ther burden shifting or the standard of proof.® Oher federal

circuit pattern jury instructions, while containing the statenent

t hat

t he governnment nust prove beyond a reasonabl e doubt that the

def endant was not entrapped, clearly place the burden to establish

bot h

i nducement and | ack of predisposition on the defendant.® The

provi

8 The Seventh Circuit Crimnal Instruction 4.04 provides:

One of the issues in this case is whether the defendant
was entrapped. A defendant who has been entrapped nust
be found not qguilty.

| f the defendant had no prior intention or predi sposition
to commt the offense charged and was induced or
persuaded to do so by | aw enforcenent officers or their
agents, then he was entrapped. I f, however, the
def endant had a prior intent or predispositionto conmt
the offense charged, then he was not entrapped even
t hough | aw enf orcenent officers or their agents provi ded
a favorable opportunity to commt the offense, or even
participated in acts essential to the offense.

I n determ ning whet her the defendant had a prior intent
or predisposition to commt the offense charged, you may
consi der the personal background of the defendant as wel |
as the nature and degree of any i nducenent or persuasion
of the defendant by |aw enforcenent officers or their
agents.

o The Fifth Grcuit pattern jury instruction § 1.28,
des:

The def endant asserts that he was a victi mof entrapnent.

Where a person has no previous intent or purpose to
violate the law, but is induced or persuaded by |aw
enforcenent officers or their agents to commt a crine,
that person is a victimof entrapnent, and the law as a
matter of policy forbids that person's convictionin such
a case.

On the other hand, where a person already has the
readi ness and willingness to break the | aw, the nere fact
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pattern instructions have been challenged and upheld under

Jacobson. United States v. Benitez, 92 F. 3d 528, 534 n.5 (7th Gr

1996) (rejecting a challenge to the pattern instruction because it
did not contain the sentence from Jacobson that: “the prosecution
must prove beyond a reasonable doubt that the defendant was
di sposed to commt the crimnal act prior to first bei ng approached
by Governnent agents” under the plain error doctrine); United

States v. Hernandez, 92 F.3d 309, 311 (5th G r. 1996)(rejecting a

preserved challenge to the pattern instruction because it did not

that governnment agents provide what appears to be a
favorabl e opportunity is not entrapnent. For exanple, it
is not entrapnent for a governnent agent to pretend to be
soneone el se and to offer, either directly or through an
informer or other decoy, to engage in an unlawf ul
transacti on.

| f, then, you should find beyond a reasonabl e doubt from
the evidence in the case that, before anything at all
occurred respecting the all eged offense involved inthis
case, the defendant was ready and willing to commt a
crime such as charged in the indictnent, whenever
opportunity was af forded, and t hat governnent officers or
their agents did no nore than offer the opportunity, then
you should find that the defendant is not a victim of
ent rapnent .

On the other hand, if the evidence in the case should
| eave you with a reasonabl e doubt whet her the defendant
had the previous intent or purpose to conmt an offense
of the character charged, apart from the inducenent or
per suasi on of sone officer or agent of the governnent,
then it is your duty to find the defendant not guilty.

The burden is on the governnent to prove beyond a
reasonabl e doubt that the defendant was not entrapped.

You are instructed that a paid infornmer is an "agent" of
t he governnment for purposes of this instruction.
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explain that predisposition had to exist prior to and i ndependent
of government action).
The Eleventh Gircuit has al so rejected a Jacobson challenge to

its pattern jury instruction on entrapnent. United States v. King,

73 F.3d 1564 (11th Gr. 1996). The governnent argued that the
pattern entrapment instruction was a sufficient statenent of the
law and the Eleventh Crcuit agreed. The King Court seened to
conclude that a jury instruction that detailed all of the United
States Suprenme Court’s holding in Jacobson woul d confuse the jury

rather than enlighten it. 1d. citing United States v. Vadino, 680

F.2d 1329, 1337 (11th Gr. 1982)(upholding the entrapnent
instruction against a challenge that instruction should
specifically state that the burden of proof because such a
detailed, conplex instruction would confuse not aid the jury).
Thus, the federal courts do not consider it necessary to
include in their jury instructions a shift of the burden of proof

to the governnent.

Har ml ess Error

The error, if any, regarding the burden of proof in the prior
entrapnment instruction was harmess in this case. FErrors in jury
instructions are trial error subject to harm ess error anal ysis.

See California v. Roy, 519 U. S 2, 117 S.C. 337, 339, 136 L.Ed.2d

266 (1996) (instruction that erroneously defined the crine held to

be trial error rather than a structural error); Pope v. lllinois,

481 U.S. 497, 502-03, 107 S. C. 1918, 1921-22, 95 L.Ed.2d 439
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(1987) (appl ying harm ess error analysis to jury instructions that
m sstated an elenent of a crine). Even if the current version of
the jury instruction on entrapnment had been given, the verdict
woul d have remained the sane. Assuming that the jury found
prom sing a drug user sone of the drugs for selling drugs to the
under cover officer to be i nducenent, petitioner still would have to
produce sone evidence of |ack of predisposition. His three prior
convictions for selling drugs and his ready conm ssion of the
of fense defeat the claimeven using beyond a reasonabl e doubt as
the standard of proof. No reasonable jury instruction would |ead
ajury to find that a person with petitioner’s crimnal record who
approached undercover officers on the street with a query on what
t hey wanted was not predi sposed to commt a drug crine. Thus, the

error, if any, was harmnl ess.
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CONCLUSI ON

The First District’'s decision in Holiday v. State, 24

FLA. L. WEEKLY D982 (Fla. 1st DCA April 13, 1999) should be affirned

and the Fourth District’s decision in Mller v. State, 723 So.2d

353 (Fla. 4th DCA 1998) di sapproved.
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