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STATEMENT CERTI FYI NG TYPE FONT

This brief is reproduced in 12 point Courier New, a font

that is not proportionately spaced.



SUMVARY OF THE ARGUMENT

The appel |l ate decision in this case should be affirned
because it is not in conflict wth any other decision. The

holding in Eitzhugh v. State, 698 So. 2d 571 (Fla. 1st DCA 1997),

which the State urges this Court to adopt, is inapplicable to the
facts of this case because, unlike in Fitzhugh, the defendant
first asserted the error in this case in the trial court, not the
appel l ate court, thus conplying with the contenporaneous

obj ection requirenent.



ARGUMENT

WHETHER A DEFENDANT | S BARRED FROM RAI SI NG A
CLAI M OF KARCHESKY ERROR AT RE- SENTENCI NG ON
A VI OLATI ON OF COVWUNI TY CONTROL WHERE THERE
'S A NEW SCORESHEET, WHEN HE FAI LED TO OBJECT
TO THE | MPCOSI TI ON OF FORTY VI CTI M | NJURY

PO NTS AT THE ORI G NAL SENTENCI NG?

The State has urged this Court to adopt the holding in

Fitzhugh v. State, 698 So. 2d 571 (Fla. 1st DCA 1997), that an

appeal fromre-sentencing followng a violation of probation is
not the proper tinme to assert an error in the original sentencing
gui del i nes scoresheet. That hol ding, however, is irrelevant to
the facts of this case because (1) this case involved an error in
a new scoresheet and (2) that error was first asserted by the
defense at the re-sentencing proceedings in the trial court, not
during the appeal.

Bot h Fitzhugh and this case involved the issue of whether

forty points for victiminjury were inproperly included on a

scoresheet in light of the decision in Karchesky v. State, 591

So. 2d 930 (Fla. 1992). The defendant in Fitzhugh objected, on
appeal fromthe revocation of his probation, to the inclusion of
the forty points on the scoresheet used at his original

sentencing. The court in Eitzhugh held that "an appeal fromre-



sentencing follow ng violation of probation is not the proper
time to assert an error in the original scoresheet."” Fitzhugh,
698 So. 2d at 573 (enphasis added).

In contrast to Fitzhugh, the defendant in this case
objected, in the trial court, to the forty points included on a
new scoresheet prepared for sentencing in 1997 upon revocation of
community control. Despite the defendant’s objection, the trial
court sentenced the defendant pursuant to a scoresheet which
i ncluded the disputed forty points. On appeal the Second
District Court of Appeal reversed, relying on its prior decision

in Wight v. State, 707 So. 2d 385 (Fla. 2d DCA 1998), which held

that a scoresheet error is reviewable at re-sentencing after a
community control violation even if there was no objection at the

original sentencing. Spell v. State, 731 So. 2d 9 (Fla. 2d DCA

1999).

Even Judge Altenbernd, who disagreed with the magjority’s
conclusion to reverse for re-sentencing, stated in his dissent,
"I agree that [the defendant] can raise this issue for the first
time at the 1997 sentencing hearing because the rel evant
scoresheet is new...," adding that he doubted that a
“meani ngful inter-district conflict exists in this record."” 731

So. 2d at 11.



The State argues that the appellate decision in this case

does not conport with the intent of State v. Mntaque, 682 So. 2d

1085 (Fla. 1996), that objections be raised in the trial court
wher e addi ti onal evidence can be taken, if necessary, to
facilitate an intelligent appellate review of the issue. As
al ready nentioned above, however, the objection in this case was
first raised in the trial court, but that court denied the
objection. Had the trial court entertained the objection, then
t he proper evidentiary hearing could have been held to determ ne
whet her or not the disputed victiminjury points were proper.

Thus, the State’ s expressed concerns about |ocating
w tnesses and the freshness of those w tnesses’ nenories are
irrel evant here because there was no need for the State to
produce those witnesses after the trial court denied the
defendant’s objection. |In fact, there has been no showing in
this case that necessary wi tnesses could not be located or, in
fact, that the necessary evidence is not already in the trial
court’s record.

According to the State’s position, on re-sentencing the
prosecution could present a newy prepared scoresheet which
perpetuates errors fromthe original scoresheet, even if the

scoresheet error were blatant, and the trial court would be



conpell ed to inpose an i nproper sentence pursuant to the
i naccurate scoresheet even in the face of a defense objection.

Al though the State has argued that the equitable doctrine of
| aches supports its position in this case, equity would seemto
requi re that scoresheet errors be corrected upon re-sentencing
with a new scoresheet so that a proper and | egal sentence can be
i nposed, rather than requiring the perpetuation of errors and
conti nued i nproper sentencing.

In summary, the Second District’s decision in this case is
not in conflict wwth the decision in Fitzhugh because the facts
of the two cases differ significantly. Furthernore, the defense
in this case conplied with the contenporaneous objection rule by
objecting to the inclusion of victiminjury points in the new
scoresheet prepared after revocation of comunity control.
Finally, equity suggests that the State be required to present
the trial court wth an accurate scoresheet on re-sentencing

rather than being allowed to perpetuate past errors.



CONCLUSI ON

Respondent respectfully suggests that the decision of

the Second District Court of Appeal be affirned.
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