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PRELI M NARY STATEMENT

Petitioner was the defendant in the trial court bel ow and the
appellant in the Fourth District Court of Appeal and wll be
referred to herein as “Petitioner.” Respondent, the State of
Florida, was the prosecution in the trial court below and the
appellee in the Fourth District Court of Appeal and wll be

referred to herein as “Respondent” or “the State.” Reference to the

record on appeal wll be by the synbol “R " reference to the
transcripts wll be by the synbol “T,” and reference to
Petitioner’s brief will be by the synbol *“IB,” followed by the

appropri ate page nunbers.

CERTI FI CATE OF TYPE SI ZE AND STYLE

In accordance with the Adm nistrative Order of this Court
dated July 13, 1998, the undersigned hereby certifies that the
instant brief has been prepared with 12 point Courier New type, a

font that is not proportionately spaced.
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STATEMENT OF THE CASE AND FACTS

Respondent accepts Petitioner's statenents of the case and
facts for purposes of this action, subject to the additions,
corrections, and/or clarifications which follow both here and in
the brief:

1. Juror Blissett was stricken because her husband was
presently in jail for nurder. (T-35-37; 138). In fact, Juror
Blissett testified that she still keeps in contact with her
husband, who is currently in prison. (T-37). Ms. Blissett’s husband
was prosecuted in Broward County, where Petitioner was also
prosecuted. (T-37).

2. Juror Roberts testified that he would not be able to give
t he case much serious thought considering that Petitioner was only
accused of stealing Pepto Bisnmol. (T-74). M. Roberts thought that
his job was a higher priority. (T-74).

3. Juror Fenrite also testified that she woul d be wasti ng her
time when it is only Pepto Bisnol that was stolen. (T-72). Ms.
Fenrite testified that she would not give the case her full
undi vided attention. (T-72). Ms. Fenrite was stricken for cause.
(T-136).

4. The prosecutor asked a general question concerni ng whet her

anyone would have a hardship serving on the jury. (T-71). M.



Fenrite rai sed her hand, where a di scussi on ensued. (T-72). Another
general question was asked regardi ng the sane i ssue, at whi ch point
M. Roberts raised his hand and a di scussion ensued. (T-72-73).

5. During voir dire, Juror Beauchanp stated that police
officers will sonetinmes give you a ticket because of the way you
| ook or because of your accent. (T-55). M. Beauchanp al so stated
that police officers had picked on himin the past. (T-55). M.
Beauchanp al so felt that sonetines officers do things just because
they can. (T-56).

6. Inresponding to a general question concerning any feelings
on the Pepto Bisnol issue, Juror Maxwel |/ Powel |l raised her hand and
asked a question concerning the amount of force to be used. (T-75).

7. The store manager testified that he saw Petitioner |eaving
the store, wal king very briskly. (T-189, 218). The cl ear outline of
a package was visible in Petitioner’s clothing. (T-181). There was
a bulge in Petitioner’s jacket, |arge enough to make the manager
nervous. (T-191, 193). Petitioner started to run as soon as the
manager approached him and said, “Excuse ne, sir.” (T-195).
Petitioner ran about twenty-five, before reaching the bicycle. (-
221-222). After reaching the bicycle, Petitioner ran forty feet and
then the bike fell and he stunbled. (T-222). At the point, the

store manager caught up with Petitioner. (T-222).



8. The store manager stopped Petitioner by holding onto his
hand. (T-195). Petitioner started to fight back, so the manager
backed off. (T-195). As soon as Petitioner started resisting, the
manager let himgo. (T-197). Petitioner picked up his bicycle and
started to run again. (T-227). The manager followed. (T-198). Then
Petitioner shoved his bike into the manager’s path. (T-198). The
manager tried to avoid the bike and fell. (T-199, 202). The nmanager
was injured when he fell. (T-201-202).

9. Once Petitioner was stopped by another store enpl oyee and
a customer in the parking lot, he attenpted to run again after he
was released. (T-234, 252). The manager saw Pepto Bisnol bottles
fall out the second tinme Petitioner tried to escape. (T-234). The
manager and another witness saw the itens drop from Petitioner’s
coat pocket. (T-234, 253).

10. Edward Scerbo testified that he saw Petitioner and the
store manager running fromthe store. (T-248). After the manager
went back into the store to call the police, Scerbo went over to
Petitioner to stop him from leaving. (T-251). Another store
enpl oyee hel ped Scerbo. (T-252). Scerbo held Petitioner wuntil
security arrived. (T-253). Petitioner admtted stealing the Pepto

Bi snol . (T-254, 260).



SUMVARY OF THE ARGUMENT

PO NT

If this Court holds that Chapter 95-182 violates the single
subj ect provision of the Florida Constitution, it should also find
that the | egislature’ s reenactnent of the “Gort Act” in Chapter 96-
388 Laws of Florida cured, or nooted, any single subject probl emof
Chapter 95-182. This Court shoul d adopt the position taken by the

Fourth District in Salters v. State, 731 So. 2d 826 (Fla. 4th DCA

May 5, 1999)

Alternatively stated, this Court should find that the
significant anmendnments to the Gort Act by Chapter 96-388 Laws of
Florida created a new statute which obviated any problens of
Chapter 95-182 and makes the issue of the w ndow period for the
Gort Act irrelevant, because career crimnal sentencing for al
of fenses conmtted after October 1, 1996 is controlled by Chapter
96- 388 Laws of Florida.

PO NT |

The trial court properly denied Petitioner’s notions for
judgnment of acquittal, as enough evidence existed to denonstrate
that Petitioner commtted strong arm robbery. Evidence was
presented concerning the fact that Petitioner was seen wal ki ng

briskly away fromthe store, with a bulge in his jacket and that



Petitioner fled when the store manager attenpted to stop him The
store manager was also injured in the process. Based upon these
facts, corpus delicti existed. Therefore, the trial court properly
admtted Petitioner’s statenent that he stole the Pepto Bisnol
bottles fromthe store. As such, the State provided substanti al,
conpetent evidence to support a jury finding that Petitioner took
the Pepto Bisnol bottles fromWnn Dixie w thout perm ssion.
PO NT [11

The trial court properly allowed the State's perenptory
chal | enges of prospective jurors, as the reasons for striking the
African- Anerican jurors were genui ne.
PO NT IV

The trial court properly denied Petitioner’s notion for
mstrial, where the questions were not so prejudicial asto vitiate
the entire trial. Based upon the evi dence presented, the jury could
reasonably find that Petitioner commtted a robbery, in absence of

t he questions, which the witnesses were not allowed to answer.



ARGUMENT
POINT I

THE TRI AL COURT PROPERLY SENTENCED PETI Tl ONER
AS A VI OLENT CAREER CRI M NAL

Petitioner contends that the trial court erred in sentencing
Petitioner to 35 years in prison with a 3-year mandatory m ni num
where the offense occurred between Cctober 1, 1995 and May 24,
1997. In the proceedi ngs below, Petitioner asserted that the CGort
Act, as enacted violates the subject requirement of the Florida
Constitution. The State disagrees and contends that the tria
court properly sentenced pursuant to the Violent Career Crim nal
statute.

Standing

Only a defendant who commtted his offense within the period
of unconstitutionality has st andi ng to chal | enge t he
constitutionality of the Gort Act. Because the single subject
provi sion applies only to chapter |laws; Florida Statutes are not

required to conformto the provision. State v. Conbs, 388 So. 2d

1029 (Fla. 1980). Once reenacted, a chapter law is no | onger
subject to challenge on the grounds that it violates the single
subj ect provision of Article lll, 8 6, of the Florida Constitution.

State v. Johnson, 616 So.2d 1, 2 (Fla. 1993). The reenactnent of a

statute cures any infirmty or defect. State v. Carswell, 557




So. 2d 183, 184 (Fla. 3d DCA 1990); Honchell v. State, 257 So.2d 889

(Fla. 1972); Alterman Transport Lines, Inc. v. State, 405 So. 2d 456

(Fla. 1st DCA 1981). Thus, with single subject issues an inportant
guestion is whether the incident being prosecuted arose prior to
the constitutional problem being cured by reenactnent.

In the proceedings below, the State argued that Petitioner
could not challenge the statute, as Petitioner commtted the
of fense after October 1, 1996, the effective date of Chapter 96-388
Laws of Florida, which cured, or nooted any single subject problem
of Chapter 95-182. The Fourth District Court of Appeal agreed with
the State’s argunent, found that Petitioner did not have standing
to challenge the statute and certified conflict with the Third
District Court of Appeal’s decision in Thonpson, as to the w ndow
period to challenge the constitutionality of the Gort Act. The
State asserts that the Fourth District Court of Appeal properly
held that Petitioner did not have standing to challenge the
constitutionality of the act.

I n chapter 95-182, the | egi sl ature nade significant changes to
t he habitual offender statute and created a category of offenders
called violent career crimnals This provision was codified into
8§ 775.084 Fla. Stat. (1995) and was referred to as the “CGort Act”.

In Thonpson v. State, 708 So. 2d 315 (Fla. 2d DCA 1998), the




district court held the chapter |aw violated the single subject
provision. It also stated that the “w ndow period for defendants
to challenge chapter 95-182, LAaws OF FLORIDA, on the basis that it
vi ol ates the single subject provision of the Florida Constitution,
began on the effective date of the | aw, October 1, 1995, and ended

on May 24, 1997. Thonpson v. State, 708 So.2d 315, n.1 (Fla. 2d

DCA 1998). On this later date, the Gort Act was reenacted as part
of the Florida Statutes biennial reenactnent. See Chapter 97-97,
Laws of Florida. The State acknow edges that if no intervening
action had occurred, Thonpson would be correct and this biennial

reenactnent would end the w ndow period. State v. Johnson, 616

so.2d 1 (Fla. 1993)

However, in Salters v. State, 731 So. 2d 826 (Fla. 4th DCA

1999), the Fourth District held that the w ndow period cl osed on
Cctober 1, 1996, when chapter 96-388 rLaws of Florida becane
effective. It held that in chapter 96-388, the Florida | egislature
readdressed the provisions of the habitual offender statutes and
that this repassage of the provisions of the violent career
crimnal section (the Gort Act) wthout the arguably civil
provi sions identified in Thonpson cured the single subject problem
found in Chapter 95-182 Laws of Fl orida.

Respondent argues that any error was not cured, because



Chapter 96-388 Laws of Florida was not a biennial reenactnent of
the statute. However, the position of the Fourth District in

Salters is supported by both case law and logic. In Martinez v.

Scanl an, 582 So.2d 1167 (Fla. 1991), this Court found a single
subj ect violation occurred when the |egislature conbi ned workers
conpensation legislation wth international trade |legislation. 1In
determning the effective dates, this Court held that the problem
was cured by the legislature in a special session reenacting the
legislation in a manner which separated these two distinct
concepts. Id. at 1169 Thus, this Court has recogni zed that the
bi enni al reenactnent of the statutes is not the only way to cl ose
the window. The State asserts that what happened in this case is
anal ogous to what transpired in Scanlan. 1In the 1996 |egislative
session, the |l egislature reenacted the career crimnal portions of
chapter 95-182 w thout including the objectionable civil danage
provi sions. Applying Scanlan, the legislative action should be
held to have cured the problem Therefore, the State nmintains
that this Court should follow the decision of the Fourth District
and hold the wi ndow period ended on Cctober 1, 1996.

Approving this cure woul d be an appropriate resol ution of the
probl ens presented by this single subject violation. This Court

has | ong held that the purpose of the single subject provision is



to prevent logrolling. Martinez v. Scanlan, 582 So.2d 1167, 1172

(Fla. 1991); State v. Lee, 356 So.2d 276, 282 (Fla. 1978) The evil

t hat the single subject provision protects against is the attaching
of unrelated legislation onto popular neasures, t her eby,
boot strappi ng the passage of the unrelated |egislation upon the

popul arity of the primary legislation. Advisory Qpinion to the

Atty. CGen. re Fish and Wil dlife Conservation Comin, 705 So.2d 1351,

1353 (Fla. 1998)

When a statutory section created in this manner is ratified by
subsequent | egislative reenactnment, any prior “logrolling” has been
noot ed.

It is also appropriate to hold that the subsequent
nmodi fication and readopti on cures a single subject problembecause

of other Constitutional requirenents placed on the passage of

| egislative bills. Article 11l Section 6 Fla. Const. requires,
when a bill is passed which anmends a |law in existence, that the
sections being anmended nust be set out in full. Additionally, the

enacting clause of the legislation nust state, Be it enacted. By
conplying with the constitutional requirenments, the legislature
reenacts the statutory provision when it nmakes nodifications. In
this case, the | egislature reenacted the provisions of the Gort Act

by passage of chapter 96-388 Laws of Florida. Thus, the State

10



mai ntains that the date of October 1, 1996, closes the w ndow
period for the purposes of a single subject challenge to the “CGort
Act” provisions found i n chapter 95-182 Laws of Florida. Petitioner
commtted his offense on April 27, 1997, well after reenactnent of
the act. Based upon the foregoing, Petitioner’s opportunity to
chall enge his sentence ended on OCctober 1, 1996. Ther ef or e,
Petitioner cannot challenge the constitutionality of the statute.

The other reason that the problem is cured by subsequent
| egi sl ative enactnent is obvious. A crimnal defendant nust be
sentenced in accordance with the law in effect when he commtted
the crime. When a statutory section is nodified, a defendant is not
prosecuted or sentenced under the original statute, but, under the
version in effect at the tinme of the comm ssion of the crinme. Thus
for those individuals who commtted their crinmes after Cctober 1,
1996, the governing law is Chapter 96-388 Laws of Florida. As to
them Chapter 95-182 Laws of Florida and its manner of passage is
irrelevant. Based upon the reenactnent of the statute in Chapter
96- 388 Laws of Florida, prior to the conmssion of Petitioner’s
of fenses, Petitioner does not have standing to chall enge the act.

In his brief, Petitioner only affords cursory attention to
this issue as argued by the State above. Petitioner, very briefly

states that the w ndow period does not close on Cctober 1, 1996

11



because the enactnent of Chapter 96-388 Laws of Florida was not a
bi enni al adoption. As set out above, this argunent fails. The brunt
of Petitioner’s argunent is that the issue regarding the w ndow
period is noot because Chapter 96-388, Laws of Florida also
violates the single subject rule, rendering the session |aw
unconstitutional.

The State notes that this issue is being raised for the first
time here in the Florida Suprenme Court based upon this Court’s
di scretionary jurisdiction. And al though the State recogni zes the

decision in State v, Johnson, 616 So. 2d 1 (Fla. 1993), which

states that single subject violations are fundanmental errors, such
viol ati ons should not be raised upon the discretionary review of
this Court. This is even nore so where Petitioner raises the issue,
after al nost conpletely ignoring the issue for which conflict has
been certified. The proper vehicle for this issue is at the
district or trial court |level, where an opinion has been set forth
on the issue. As such, this Court could then properly review an
opinion or decision of a lower court in reaching its decision.
Based upon the above, the State would ask that this Court either
recede fromits decision in Johnson, or at the very |east decline
to accept jurisdiction in this case.

CONSTITUTIONALITY OF CHAPTER 96-388

12



The crux of Petitioner’s argunent is that the i ssue regarding
t he wi ndow peri od of Chapter 96-388 is noot because Chapter 96-388
al so violates the single subject provision of Article Ill, Section
6. The State disagrees and contends that Chapter 96-388 does not
violate the single subject provision, and therefore, is not
unconstitutional.
The single subject provision, Article Il1l, Section 6 of the
Florida Constitution provides:
“Every |l aw shall enbrace but one subject and
matter properly connected therewith, and the
subject shall be briefly expressed in the
title.”
The single subject requirenment of Article Ill, Section 6 of the
Florida Constitution sinply requires that there be “a |ogical or

nat ural connection” between the various portions of the |l egislative

enact ment . State V. Johnson, 616 So. 2d 1, 4 (Fla. 1993)

(approving the |l ower court’s pronouncenent in Johnson v. State,

589 So. 2d 1370 (Fl a. 1st DCA 1991)). The single subject
requirenent is satisfied if a “reasonabl e explanation exists as to
why the |l egislature chose to join the two subjects wthin the sanme
legislative act....” 1d. at 4. Simlarly, this Court has spoken of
the need for a “cogent relationship” between the various sections

of the enactnent. Bunnell v. State, 453 SO 2d 808, 809 (Fla.

1984). “The act may be as broad as the | egi sl ature chooses provi ded

13



the matters included in the act have a natural or |ogical

connection.” Martinez v. Scanlan, 582 So. 2d 1167, 1172 (Fl a.

1991).
Al so, the purpose of Article lll, Section 6 is the prohibition
against a plurality of subjects in a single legislative act to

prevent “logrolling”, Mrtinez v. Scanlan, 582 So.2d 1167, 1172

(Fla. 1991); State v. lLee, 356 So.2d 276, 282 (Fla. 1978).

Logrollingis a practice wherein several separate issues arerolled
into a single initiative in order to aggregate votes or secure

approval of an ot herw se unpopul ar issue. Inre Advisory Qpinionto

the Attorney Ceneral --Save Qur Evergl ades, 636 So.2d 1336, 1339

(Fla. 1994).
Wiile logrolling is inproper, an act nmay be as broad as the
| egi sl ature chooses, provided the matters included in the act have

a natural or |ogical connection. Chenoweth v. Kenp, 396 So.2d 1122

(Fla. 1981); Board of Pub. Instruction v. Doran, 224 So.2d 693, 699

(Fla. 1969). Broad and conprehensive | egi sl ative enactnents do not

violate the single subject provision. See Smth v. Departnent of

Ins., 507 So.2d 1080 (Fla. 1987). The test to determ ne whether
| egislation neets the single subject provision is based on conmon
sense. Smth, 507 So.2d at 1087.

The Fl orida Suprene Court has accorded great deference to the

14



| egislature in the single subject area and the Court has hel d that
the legislature has wwde latitude in the enactnent of acts. State

v. Lee, 356 So.2d 276 (Fla. 1978); State v. Leavins, 599 So.2d

1326, 1334 (Fla. 1st DCA 1992). Exanpl es abound where this Court
has held that Acts covering a broad range of topics do not violate
t he single subject provision. The single subject provision is not
vi ol ated when an Act provides for the decrimnalization of traffic
infractions and al so creates a crimnal penalty for willful refusal

to sign atraffic citation, State v. MDonald, 357 So.2d 405 (Fl a.

1978); the provision is not violated where an Act covers both

autonmobil e insurance and tort law, State v. Lee, 356 So.2d 276

(Fla.1978); nor is the provision violated where an Act covers a
broad range of topics dealing with nedical nmalpractice and
i nsurance because tort litigation and insurance reform have a

natural or |ogical connection, Chenoweth v. Kenp, 396 So.2d 1122

(Fla. 1981), Smth v. Departnment of Insurance, 507 So.2d 1080 (Fl a.

1987); nor is the provision violated where an Act establishes a tax
on services and includes an allocation schene for the use of the

tax revenues. In re Advisory Opinion to the Governor, 509 So.2d

292 (Fla. 1987). Finally, this Court has found that an act which
deals with (1) conprehensive crimnal regulations, (2) noney

| aundering, and (3) safe nei ghborhoods is valid since each of these

15



areas bears a logical relationship to the single subject of

controlling crinme. Burch v. State, 558 So.2d 1 (Fla. 1990).

The State contends that this natural, logical relationship
exists. Initially, the State reiterates that 1996 Fla. Laws ch.
388, 8§ 44, states in pertinent part:

Ef fective Cctober 1, 1996, paragraphs (a)(b) and (c) of

subsections (1), and subsections (2), (3), and (4) of

section 775.084, Florida Statues are anended and

subsection (6) of said section is reenacted .

96 Fla. Laws ch. 388 8§ 44, which was approved by the Governor on
May 31, 1996, omtted sections 8-10. Sections 8-10 were the
sections of Ch. 95-182 which dealt with offensive civil donestic
vi ol ence sanctions. As such, enactnent of ch. 388 effectively
severed the civil sanctions provided for in 95-182. As the
of fending civil provisions were severed fromthe act, then the act
is clearly constitutional.

Petitioner does not adequately address the argunent set out
above, but nakes a general statenent that ch. 96-388 violates the
single subject provision, regardless of the changes to section
775.084, concerning violent <career crimnals. Petitioner’s
argunent is in error.

There are seventy-four sections of Chapter 96-388. A careful
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reading of the provisions of Chapter 96-388, Laws of Florida,
conpels the conclusion that the requisite natural or |ogical
connection between the various sections exists. Chapter 96-388 is
titled “An act relating to public safety.” Chapter 96-388, Laws of
Florida. Al portions of the statute concern nethods in which to
increase public safety across the state. Al portions of the
statute share a common goal, a common purpose: “public safety.”

1. Section One establishes an eight-year revision cycle for
the crimnal code. The effect of the act inthis regardis clearly
crimnal in nature.

2. Section Two sets forth the policy for public safety. The
goals enunerated in this plan include: a) the protection of the
public by preventing, discouraging, and punishing crimnal
behavior; b) lowering the recidivismrate; c) maintenance of safe
and secure prisons; d) conbatnent of organized crine; etc.

3. Sections Three through Sixteen are all related to the
i nformation systens for public safety agencies. The effect of these
perspective sections, included the creation of the crimnal and
juvenile justice information systens council. The purpose of this
council is to facilitate the identification, standardization,
sharing and coordination of crimnal and juvenile justice data.

Sections Three through Sixteen obviously pronote the goal of
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protection of the public. The sections facilitate the sharing of
i nformati on anongst various crimnal and juvenile justice agencies
in an effort to mnimze the danger to society of crimnals and
juvenil es who have becone a risk to society. Such information w ||
help to identify recidivismanongst the adult popul ati on who have
and continue to commt crinmes. Simlarly, Sections Seventeen
t hrough Twenty One relate to the mai ntenance of juvenile records.
These sections have anended the statutes which govern the
procedures relating to fingerprinting and phot ographing a child who
has commtted an offense, the <circunstances under which a
juvenile’ s crimnal history information may be obtained fromthe
Department of Law Enforcenent, the sharing of information on a
juvenil e who has been arrested, the nerging of records for a m nor
who has been adjudicated as an adult for a forcible felony. These
sections obviously pronote the protection of the public as the
sections relate to the sharing and dissem nation of information
concerning mnors who have conmtted crines or delinquent act. The
sharing of such information will facilitate public safety because
t he vari ous agenci es are provided i nportant information concerning
crimes that have been commtted by juveniles. Such information wll
hel p to control and prevent recidivismanongst juvenile of fenders.

4. Section 22 revised the language relating to sentence
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gui del i nes scoresheets. Sections 50 through 53 also include a
revision to the sentenci ng gui delines. These sections relate to the
comon thene of the act (public safety) by providing guidance for
t he preparati on of sentencing gui deline scoresheets, i.e, providing
gui dance for the sentencing and puni shnent of those who have been
convicted of crinmes, and the scoring of offenses for victiminjury,
severity of offenses, etc. As such, these sections determ ne when
a person may be rel eased back into society after being convicted
and sentenced for comm ssion of a crinme. Again, protection of the
public and an attenpt to reduce the recidivismrate are key here.

4. Sections 23 and 24 concerned regul ation of the Juvenile
Justice Advisory Board and the Justice Adm nistrative Conm ssion.
Section 25 related to the insurance commi ssioner’s ability to
contract for the prosecution of crimnal violations of the Wrker’s
Conmpensation Law. Such action definitely relates to the protection
of the public or public safety, as prosecution of W rker’'s
Conpensation fraud is a serious problemwhich affects all persons
in society.

5. Sections 26 through 31 repeal ed certain statutes. Statutes
whi ch were repealed included, the statute relating to: (1) the
Council on Organized Crine; (2) crime prevention information;

(3)bail bond advisory council; (4) unfunded drug program (5)
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negligent treatnent of children. Each of these perspective subjects
concern the protection of the public. For instance, organi zed crine
and drugs are undi sputed problens facing society as a whole. The
State woul d even venture to say that these problens are one the
maj or dangers to society. And of course crine prevention and bai
bond information further the protection of the public. For
i nstance, bail bond information controls the ability of those who
have been accused of commtting crimes to venture back onto the
streets of society.

6. Section 32 related to the Departnent of Law Enforcenent.
Law enforcenent is synonynous with protecting the public.

7. Sections 33 through 43 relate to the Street Gang Prevention
Act. These sections are geared toward “public safety” to protect
the public from organized, street gangs. In fact, the purpose of
this section is to ensure that every person be “secure and
protected fromfear, intimdation, and physi cal harm caused by he
activities of street gangs and their nenbers.” As facilitated by
Sections 3 through 21, these provisions al so include consi derations
of a street gang nenber’s prior record and crimnal history, and
therefore the recidivismof those who have commtted crines in the
past .

8. Sections 44 through 46 redefine the violent career
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crimnal, habitual offender and habitual felony offender. These
provisions relate to the protection of the public as it concerns
recidivismof violent crimnals.

9. Sections 47 through 49 relate to the definition of
burglary, trespass and theft. These sections relate to public
safety because they expand the definitions of burglary, trespass
and theft, and therefore, focus on the prevention of persons from
becom ng victins of these crines.

10. Section 54 anmends the trafficking statute. Again, this
section falls within the unbrella of protection of the public from
illegal drugs.

11. Sections 55 and 57 render certain convicted felons
ineligible for early release. Here, the legislature sought to
protect <citizens from certain types of <crimnals, thereby,
abolishing these crimnals’ ability to obtain early release from
prison.

12. Section 56 relates to the unlawful taking of a police
officer’s weapon. O course, the effort to protect the public is
clearly evident here, as the public is put in great danger where
crimnals unlawfully deprive an officer of his weapon.

13. Section 58 mkes grammati cal corrections to the

restitution statute. Restitution directly relates to protection of
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the public, as victinms of crimes have the right to obtain
conpensation for their injuries and | osses.

14. Section 59 anmends the gain tine statute. This statute
relates to the ability of prisoners to receive gain tinme, and
therefore an earlier release. As such, the section relates to the
protection of the public, as it concerns a prisoner’s ability to
obtain rel ease back into society.

15. Sections 60 through 67 concerns the Jimy Ryce Act, which
relates to public notification of a sexual offender’s release into
a certain community. This act concerns protection of the public as
it puts communities on notice that a sexual offender has been
rel eased fromprison and is now living in their nei ghborhoods.

16. Section 68 relates to the security and arrest surrounding
i njured apprehendees. Such a provision is vital to the public’'s
safety, as one does not desire that a person who has commtted a
crime is injured, but escapes due to the | ack of security or proper
pr ocedur es.

17. Sections 69 through 71 concern prosecution for conputer
por nography. This of course has beconme a w despread problem
especi al |y where young teenage girls have becone the major targets
of this crinme. Therefore, these sections of the act obviously falls

within the unbrella of protection of the public.
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18. Section 72 concerns the | oss of privil eges for persons who
|l oses civil actions arising from the commssion of a forcible
f el ony. Again, protection of the public is key here as the
| egi slature attenpts to protect and conpensate victins of forcible
fel oni es.

19. Section 73 concerns the effective date of the bill
relating to security alarnms. Such a provision also is key in
protection of the public, as security alarns are instrunmental in
protecting househol ds and busi nesses from burgl aries, robberies,
etc.

20. Finally, Section 74 contains the effective date of the
act .

Based on a review of all the sections of this act and their
purposes, it is obvious that the sections are all commtted to one
theme: “Public Safety.” Contrary to Petitioner’s argunent, the
various sections of the act achieve this common thene or goal
There is a natural and | ogical connection between the sections of
this act, as all of these sections neet and provide for one common
theme: public safety, protection of the public.

Petitioner’s reliance upon State v. Johnson, 616 So.2d 1 (Fl a.

1993) and Bunnell v. State, 453 So.2d 808 (Fla. 1984) is m spl aced.

I n Johnson, 616 So.2d 1 (Fla. 1993), this Court held that a chapter
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| aw vi ol ated t he single subject provision because it addressed two
subjects: “the first being the habitual offender statute, and the
second being the licensing of private investigators and their
authority to repossess personal property." 616 So. 2d at 4. The
court stated that the two matters had absolutely no cogent
connection. Sentencing for repeat offenders and |icensing private
i nvestigator have no common core.

Simlarly, in Bunnell v. State, 453 So.2d 808 (Fla. 1984),

this Court held that a session |law violated the single subject
provi sion when the | aw created the crimnal offense of obstruction
of justice by false information and nade anmendnents concerning
menbership of the Florida Council on Crimnal Justice. The
Thonpson Court characterized these anendnents as noncri m nal and
dealing with an executive branch function.

By contrast to Johnson, the instant anmendnents do have a
common core. They concern repeated crim nal offenders, street gang
prevention, sharing of crimnal history information for both adult
and juvenile crimnals, etc. Mreover, in contrast to Bunnell,
which dealt with anmendnents that involved both |egislative and
executive functions, these anmendnents concern traditionally
| egislative matter. Setting punishnent for recidivist offenders

and conpensating victins are both |legislative branch nmatters.
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Additionally, as shown all sections of Chapter 96-388 address
public safety or protection of the public. Thus, the |egislative
enactnment at issueinthis caseis significantly different fromthe
acts at issue in Johnson and Bunnell.

Mor eover, Petitioner relies upon the Fifth District Court of

Appeal s decision in Wllianms v. State, 459 So. 2d 319 (Fla. 5th

DCA 1984). There, the Fifth District held that Chapter 82-150 was
unconstitutional as it violated the single subject provision of the
Fl orida Constitution, where one section created a newcrine and t he
ot her section anended the operation and nenbership of the Florida
Crimnal Justice Council. The Fifth District noted that the act
was not a conprehensive | aw or code type of statute. Accordingly,
Petitioner argues that Chapter 96-388 is unconstitutional based
upon Wllians.

Contrary to Petitioner’s position, the State directs this

Court’s attention to its decision in Burch v. State, 558 So.2d 1

(Fla. 1990). In Burch, this Court held that the Crinme Prevention
and Control Act did not violate the single subject provision of the
Florida Constitution. The Act dealt with (1) conprehensive
crimnal regulations, (2) noney laundering, (3) drug abuse
education, (4) forfeiture of conveyances, (5) crinme prevention

studi es, and (6) safe nei ghborhoods. 1d. The Court held that there
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was a | ogical and natural connection anong these subjects because
all of the parts were related to its overall objective of crine
control . The Court noted that the sections were intended to
control crinme, whether by providing for inprisonnment or through
taking away the profits of crime. The taking away profits | anguage
is areference to the forfeiture section of the Act. A forfeiture
proceeding is civil and independent of any crimnal action. Kern
v. State, 706 So.2d 1366 (Fla. 5th DCA 1998). All civil forfeiture
cases are heard before a circuit judge of the civil division and
the rules of civil procedure govern. 8§ 932.704(2), Fla. Stat.
(1997). Thus, the legislature may conbi ne crim nal sentencing and
civil renedies for crines without violating the single subject
provi si on.

Here, as in Burch, the |l egislature has provided for protection
of the public through sharing of crimnal record information,
recidivismcontrol, notice to the public of sexual predators |iving
in their nei ghborhoods, sentencing guidelines amendnents, etc. In
Burch, the legislature sought to control crine in different ways.
Here, the legislature also sought to protect the public by
utilizing several nethods, working together. The |egislature set
forth a conprehensive plan to protect the public, provide for

public safety. The legislature may properly set forth a goal of
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protecting the public. Wen the | egislature does so, the sections
have a natural and | ogi cal connection and do not violate the single
subj ect provi sion.

Finally, the Final Bill Analysis and Econom c | npact Statenent
of SB 156 (Appendi x)supports the State’s position that Chapter 96-
388 does not violate the single subject provision of the Florida
Consti tution.

In the Bill Analysis, the legislature notes that “the bil
seeks to inprove the overall effectiveness, efficiency, and
accountability of Florida s public safety system” SB 156 achi eved
t he above goal s by:

1. Requiring the Departnent of Corrections to prepare al
sent enci ng gui del i nes scoresheets.

2. Providing that any | egislation which anends t he sent enci ng
gui del i nes scoresheet nmust have an effective date of January 1.

3. Expanding the duties of the crimnal and juvenile justice
informati on systens council and codifying the council’s guiding
principles for the state’s managenent of public safety system
i nformation technol ogy.

4. Requiring the Justice Adm nistrate Conm ssion to item ze
and explain each of its duties and functions to the Legislature by

January 1, 1997.
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(SB 156 Anal ysis, page 3).

Additionally, by enactnent of the bill, the legislature
intended to address statutory glitches and correct barriers which
hi ndered the effective inplenmentation of current |aws. (SB 156
Anal ysis, page 3). In inplementing this bill, the legislature

desired to address the public safety systems “big picture.” (SB

156 Analysis, page 2). The bill nmade several substantive changes
i ncl udi ng:
1. al l onance of |aw enforcenent agencies to use juvenile

crimnal history information for |aw enforcenent purposes and
expansion of the public’'s access to juvenile crimnal history
records.

2. establishnent of an eight-year revision cycle for | aws and
statutes dealing with public safety.

4. clarification of | anguage maki ng of technical corrections
to various statutes (such as the definition of dwelling in the
burglary and trespass statutes).

5. revision of statutes concerning street gangs and the
Fl ori da Sexual Predator Act.

(SB 156 Analysis, page 1). When one reviews the Senate Bil
Anal ysis, the sections of the bill and the case |aw concerning

single subject violations, Chapter 96-388 does not violate the
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si ngl e subject provision of the Florida Constitution. The bill has
as its common goal or thenme, public safety, i.e., protection of the
public. Al sections of the bill work in conjunction to achieve
this purpose. Therefore, Chapter 96-388 is proper. Petitioner’s
crime was commtted after Chapter 96-388 was enacted. As Chapter
96- 388 does not violate the single subject provision of the Florida
Constitution, Petitioner’s conviction and sentence nust stand.
Remedy

If this act is found to be unconstitutional, the State would
reassert that Section 95-182 is not unconstitutional as violating
t he single subject provision of the Florida constitution. However,
if this Court finds that Chapter 95-182, Laws of Florida is also
unconstitutional, the correct renedy is to resentence the def endant
in accordance with the sentencing law in effect at the tine the
of fense was commtted, not at sentencing. But see Johnson, 616
So.2d at 5 (remandi ng for resentencing i n accordance with the valid
laws in effect at the tinme of the original sentencing); Thonpson,
708 So.2d 315 (sane).
Summary

The |l egislature’ s reenactnment of the “Gort Act” in Chapter 96-
388 cured the single subject problem Thus, this Court should

adopt the position taken by the Fourth District belowin Salters v.
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State, 731 So. 2d 826 (Fla. 4th DCA 1999). There, the Fourth
District Court of Appeal held that Petitioner could not challenge
the statute as the w ndow of opportunity had passed.

Al ternatively, this Court should find that the significant
anendnents to the Gort Act by Chapter 96-388 makes the i ssue of the
w ndow period for the Gort Act irrelevant. For, career crimna
sentencing for all offenses conmtted after Cctober 1, 1996, is
controll ed by Chapter 96-388 Laws of Florida.

Assum ng this Court disagrees and finds that Petitioner falls
wi thin the confines of Chapter 95-182, Respondent’s sentence nust
stand as the “Gort Act” does not violate the single subject
provision of the Florida Constitution. There is a natural and
| ogi cal connection anong sections of the Gort Act. The first part
concerns sentencing for aggravated stal king and other forns of
viol ent conduct. The second provides a renedy for the victins of
this conduct when the conduct occurs in a relationship. These
provi sions have a cogent relationship to each other. Thus, the
Gort Act does not violate the single subject provision of Florida's

Consti tution.
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PONT Il

THE EVIDENCE IS SUFFICIENT TO SUPPORT PETITIONER’S
CONVICTION FOR STRONG ARM ROBBERY

Petitioner was charged and tried pursuant to 88 812.13 and
812.13(2)(c), (6), Fla. Stat., the strong arm robbery statute.
(R-1). At the close of the State’'s case and the close of the
defense’s case, the lower court denied Petitioner’s Mtions for
Judgnent of Acquittal, concluding that enough evidence existed to
submt the case to the jury for consideration. (T- 270-273). On
appeal , Petitioner argues that the trial court erred in denying his
notion, asserting that the state did not prove that the Pepto
Bi snol bottles were taken from Wnn Dixie. (IB- 9). The State
di sagrees and contends that the |lower court properly denied the
nmoti on and appropriately submtted the case to the jury.

It isawell-settled principle of Floridalawthat in a Mtion
for Judgnent of Acquittal, a defendant admits all facts stated in
t he evi dence adduced and t he court draws every concl usi on favorabl e
to the state which is fairly and reasonably inferable from that

evidence. Spinkellink v. State, 313 So. 2d 666, 670 (Fla. 1975),

cert denied, 428 U S. 911 (1976); Lynch v. State, 293 So. 2d 44,

45 (Fla. 1974); T.J.T. v. State, 460 So. 2d 508, 510 (Fla. 3d DCA

1984); MConnehead v. State, 515 So. 2d 1046, 1048 (Fla. 4th DCA

1987). A notion for judgnment of acquittal should not be granted
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unless it is apparent that no legally sufficient evidence has been
submtted under which a jury could legally find a verdict of

guilty. Busch v. State, 466 So. 2d 1075, 1079 (Fla. 3d DCA 1984);

Lynch v. State, supra. Because conflicts in the evidence and the

credibility of the witnesses have to be resolved by the jury, the
granting of a notion for judgnment of acquittal cannot be based on

evidentiary conflict or wwtness credibility. Lynch v. State, supra.

A judgnent should not be reversed if there is conpetent evidence
which i s substantial in nature to support the jury's verdict. Welty
v. State, 402 So. 2d 1159 (Fla. 1981). Any conflicts in the

evi dence are properly resolved by the jury. Jent v. State, 408 So.

2d 1024 (Fla. 1982); Hanpton v. State, 549 So. 2d 1059 (Fla. 4th
DCA 1989).

In considering the above standard concerning notions for
j udgnent of acquittal, the prevailing issue in the instant case is
whet her sufficient evidence existed to prove that Petitioner stole
Pepto Bisnol from Wnn Dixie. Pursuant to sections 812.13, the
el ements of robbery include: a taking of noney or other property;
fromthe person or custody of another, with intent to permanently
or tenporarily deprive the person or owner of the nopney or
property, when in the course of taking there is use of force

vi ol ence, assault, or putting in fear. § 812.13, Fla. St at .
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(1997).

Petitioner argues that the | ower court’s denial of his notions
for judgnent of acquittal was inproper because there was no proof
that Petitioner took the Pepto Bisnol bottles fromWnn Dixie. In

support of this contention, Petitioner cites Jones v. State, 705

So. 2d 148 (Fl a. 4t h DCA 1998). In Jones, the defendant was
convicted of grand theft for stealing property fromK-Mart. The
State presented circunstantial evidence that the nerchandi se was
found in Petitioner’s car without a receipt. 1d. In reversing
the trial court’s denial of defendant’s notions for judgnent of
acquittal, this Court noted that “there was no testinony froma K-
Mart enpl oyee that there were any itenms mssing frominventory.”
Id. This Court found that the <circunstantial evidence was
insufficient to negate the defendant’s reasonabl e hypothesis of
i nnocence. 1d.

However, the facts of the instant case are sufficiently
di stingui shable fromJones, so as to negate its applicability. In
Jones, the merchandi se was found in the defendant’s car wthout a
receipt. Id. There are no facts presented in the opinion concerning
the amount of time which had el apsed between when the defendant
| eft the store and the search of the car. 1d. Furthernore, there

is no evidence concerning whether the defendant was seen |eaving
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the store with the itens. 1d. However, the facts of the instant
case present nore evidence of Petitioner’s guilt than the facts of
t he precedent case.

First, the store manager testified that he saw Petitioner
| eaving the store, walking very briskly. (T-189, 218). Next, a
clear outline of a package was visible in Petitioner’s clothing- a
bulge in Petitioner’s jacket. (T-191). The bulge was quite | arge
and this nmade the nanager suspicious. (T-193). Finally,
Petitioner began to run as soon as the nmanager approached hi m and
said, “Excuse ne, sir.” (T-195). |In fact, Petitioner attenpted to
run once again, after he was released. (T-234, 252). Petitioner
put the bike in the manager’s path, causing the nmanager’s injury.
And the manager and another wtness saw the itens drop from
Petitioner’s coat pocket. (T-234, 253). Based upon such
information, a jury may reasonably find that the Pepto Bi snol was
taken from Wnn D xie.

Petitioner also contends that the trial court inproperly
admtted into evidence Petitioner’s statenent that he had stol en
the Pepto Bisnol from Wnn Dixie. It is well-established in
Florida that in order for an adm ssion against interest or
confession to be admtted into evidence, the State nust provide

sufficient evidence of corpus delicti. J.B. v. State, 705 So. 2d
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1376 (Fla. 1998); Burks v. State, 613 So. 2d 441 (Fla. 1993);

State v. Allen, 335 So. 2d 823 (Fla. 1976); Davis v. State, 730

So. 2d 837 (Fla. 4th DCA 1999). One may prove corpus delicti via

circunstantial evidence. Sochor v. State, 619 So. 2d 285 (Fla.

1993); Burks, 613 So. 2d at 441; Allen, 335 So. 2d at 825. And
although the State has the burden to denonstrate substanti al
evi dence tending to showthe comm ssion of the charged crine before
evidence is admtted to showthe identity of the guilty party, the
proof need not be uncontradicted or overwhel m ng. 1 d. “I't is
enough if the evidence tends to show that the crinme was comm tted;
proof beyond a reasonable doubt is not nandatory.” Myers V.

State, 704 So. 2d 1368 (Fla. 1997); Cox v. State, 711 So. 2d

1323 (Fla. 5th DCA 1998); See also, Wainwight v. State, 704 So.

2d 511, 515 (Fla. 1997), cert. denied, 118 S.C. 1814 (1998).

Moreover, the State nmust prove that a crinme was commtted by
the crimnal agency of sone person, but not necessarily the
def endant . Burks, 613 So. 2d at 443 (the identity of the
defendant as the guilty party is not a necessary predicate for the

adm ssion of a confession); MKkinney v. State, 579 So. 2d 80

(Fl a. 1991) (to establish corpus delicti in order to admt
def endant’ s confessions, State was not required to prove that death

was caused by crimnal act or agency of defendant); Allen, 335 So.
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2d at 825; RL.B. v. State, 703 So. 2d 1245, 1246 (Fla. 5th DCA

1998). As the Florida Suprene Court stated in Franqui v. State, 699

So. 2d 1312, 1317 (Fla. 1997), cert. denied, 118 S. C. 1337

(1998) .

[i]n order to prove corpus delicti, the State
must establish: (1) that a crine of the type
charged was conmtted; and (2) that the crine
was conmmtted through the crimnal agency of
another. In regard to the first part -that a
crime was commtted- each elenent of the
rel evant of fense nust be shown to exist. Wth
respect to the second part -the crimnal
agency of another- the proof need not show t he
specific identity of the person who conmtted
the crinme. That is, it is not necessary to
prove that the crime was commtted by the
def endant .

See also, Mintosh v. State, 532 So. 2d 1129, 1131 (Fla. 4th DCA

1988) (“Corpus delicti” is defined as proof that a crime has been
commtted by soneone, wthout identifying the person who was
responsible. Aprim facie showi ng of corpus delicti is sufficient
for the adm ssion of the defendant’s confession). Moreover, the
Fl ori da Supreme Court has held that confessions and adm ssi ons may
be considered i n connection with other evidence to establish corpus

delicti. Hodges v. State, 176 So. 2d 91 (Fla. 1965); See also

Baxter v. State, 586 So. 2d 1196 (Fla. 2d DCA 1991); Jackson v.

State, 192 So. 2d 78 (Fla. 3d DCA 1966).

Petitioner also argues that the State was required to
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establish the corpus delicti of the crime prior to adm ssion of the
Petitioner’'s statenents. Even if the State did not formally
establish every elenent of the corpus delicti before Petitioner’s
conf essi ons and adm ssion were i ntroduced i nto evidence in the case
at bar, this was not a fatal error. This Court held in Mlntosh
that a prima facie showi ng of corpus delicti “is preferably done
prior to the adm ssion of the confession, however a subsequent
prima facie showwing will cure premature adm ssion.” Mlntosh, 532

So. 2d 1131; See also Hodges v. State, 176 So. 2d 91 (Fla

1965). Based upon the requirenents for proving corpus delicti, the
State proved the prinma faci e el ements of possessi on of cannabi s and
possession of a firearmby a convicted felon.

The Fl orida Suprene Court’s decision in Sochor v. State, 619

So. 2d 285 (Fla. 1993), supports the proposition that the State
provi ded enough evidence to prove corpus delicti. In Sochor, a
murder victim disappeared on New Year’'s Eve. It was
uncharacteristic for the victimnot to cone hone. The victim had
a good relationship with her famly and boyfriend and kept in
touch. None of her bel ongi ngs were m ssing fromher apartnent. A
witness testified that he |last saw the victimscream ng for help
with his brother on top of her. Based upon these facts, the court

found that sufficient evidence existed to prove corpus delicti.
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Sochor, 619 So. 2d at 289.

The State contends that Sochor is sufficiently anal ogous to
the i nstant case, to showthat corpus delicti exists in the instant
case. In Sochor, the Suprenme Court of Florida found that corpus
delicti existed, even where there were no eyewtnesses to the
murder and the victim s body had not been found. 1d. Simlarly,
in the instant case, no one saw Petitioner take the Pepto Bi snol
bottles fromthe shelf of the Wnn D xie store. However, bottles
of Pepto Bisnmol dropped from Petitioner’s person after he was
appr ehended. (T-234, 253). Additionally, in the instant case
other facts tended to prove that a crine had been commtted, just
as in Sochor. In Sochor, there was evidence of the behaviora
characteristics of the victim In the instant case, the store
manager noticed sonmething as amss by Petitioner’s brisk walk
toward the exit doors. Additionally, the bulge in Petitioner’s
j acket al so provided evidence that Petitioner was i n the process of
taking mnerchandise from the store wthout paying for it.
Accordingly, the fact that Petitioner ran, not once, but twce
woul d all lend credence to the position that Petitioner had stol en
the itens fromthe Wnn Di xie store. As such, there was sufficient
evi dence, pursuant to the corpus delicti standard, to denonstrate

that Petitioner had stolen the Pepto Bisnmol from Wnn Dixie.
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Therefore, Petitioner’s statenent that he had stolen the Pepto
Bi srol was adm ssible. (T-254). In reviewi ng the case |aw and the
facts in a light nost favorable to the State, enough evi dence was
produced that a jury coul d reasonably concl ude that Petitioner took
the Pepto Bisnol bottles fromthe Wnn Dixie store.

I n movi ng for judgnent of acquittal, Petitioner admtted every
conclusion favorable to the State the jury mght fairly and
reasonably infer fromthe evidence. The State clearly established
a prima facie case, which was properly submtted to the jury.
Additionally, the State has provided substantial, conpetent
evidence to support a jury finding that Petitioner took the Pepto
Bi snrol bottles fromWnn Dixie w thout perm ssion. Consequently,
the lower court did not err in denying Petitioner’s Mtions for

Judgnent of Acquittal.
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POINT III

THE TRIAL COURT DID NOT ERR BY PERMITTING THE PROSECUTION

TO EXERCISE 5 OF ITS 6 PEREMPTORY CHALLENGES TO EXCUSE

AFRICAN-AMERICAN JURORS OVER DEFENSE OBJECTION

Petitioner was charged and convicted in the |ower court of
strong arm robbery. (R-1-2); On appeal, he contends that this
Court should reverse his conviction based upon the fact that the
| ower court, inits discretion, permtted the State to strike five
out of six black prospective venirepersons.

The State di sagrees and contends that the trial court properly
exercisedits discretionin permttingthe perenptory strikes where

the State presented a neutral reason for striking each of the

prospective jurors. State v. Johans, 613 So. 2d 1319, 1322 (Fl a.

1993). In assessing whether a perenptory strike is proper, the
reason given need not rise to the level justifying challenge for
cause. Sl appy, 552 So. 2d 18, 22 (Fla. 1988). Moreover, the court

noted in Mel bourne v. State, 679 So. 2d 759 (Fla. 1996), that no

rigid set of rules will work in every case, but that review ng
courts should recogni ze that perenptory strikes are presuned to be
exercised in a non-discrimnatory manner and that the trial court’s
deci sion should be affirmed unless clearly erroneous. 1d. at 764-

64; State v. Holiday, 682 So. 2d 1092, 1094 (Fla. 1996). As held in

Reed v. State, 560 So. 2d 203, 206 (Fla. 1990):
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Wthinthe limtations inposed by State v Neil, thetria
judge necessarily is vested with broad discretion in
determ ni ng whet her perenptory challenges are racially
intended. State v. Slappy. Only one who i s present at the
trial can discern the nuances of the spoken word and the
denmeanor of those involved . . . Intrying to achieve the
del i cat e bal ance between el i m nating racial prejudi ce and
the right to exercise perenptory challenges, we nust
necessarily rely on the inherent fairness and col or
bl i ndness of our trial judges who are on the scene and
who thensel ves get a “feel” for what is going on in the
jury sel ection process.

See also Smth v. Coastal Energency Services, Inc., 538 So. 2d 946,

948 (Fla. 4th DCA 1989) (trial judge is in the best position to
determne if reasons relied upon are bona fide and this Court w |

not second-guess himon appeal ); Hall v. Daee, 602 So. 2d 512, 516

(Fla. 1992) (the trial court is in the best position to evaluate
the neutrality of the proffered reasons, and its conclusioninthis
regard will be accorded deference on appeal).

As noted by Petitioner, the Suprene Court of Florida in
Mel bourne, set forth the procedure applicable to selecting a jury
in a nondiscrimnatory manner:

A party objecting to the other side’'s use of a perenptory
challenge on racial grounds nust: a) make a tinely
obj ection on that basis, b) showthat the venirepersonis
a nmenber of a distinct racial group, and c) request that
the court ask the striking party its reason for the
strike. If these initial requirements are net (stepl),
the court nmust ask t he proponent of the strike to explain
the reason for the strike. At this point, the burden of
production shifts to the proponent of the strike to cone
forward with a race-neutral explanation (step 2). If the
explanation is facially race-neutral and the court
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believes that, given all the circunstances surroundi ng

the strike, the explanation is not a pretext, the strike

Wl be sustained (step 3). The court’s focus in step 3

is not on the reasonabl eness of the explanation but

rather its genuineness. Throughout this process, the

burden of persuasion never |eaves the opponent of the
strike to prove purposeful racial discrimnation.
Id. at 764.

In turning our attention to the instant case, the trial court
properly exercised its discretioninallowngthe State to exercise
its perenptory challenges to strike the jurors based upon race-
neutral reasons.

Initially, the prosecutor properly struck Juror Blissett as
her husband was in prison for nurder. Here, Ms. Blissett testified
t hat her husband was convicted of nmurder in the Broward County
courts, the sanme court where Petitioner was being tried. M.
Blissett also stated that she continued to keep in touch with her
husband. Based upon the analysis in Melbourne, it is obvious that
the State presented a valid, race-neutral reason for striking M.
Blissett.

Next, Petitioner asserts that the trial court inproperly
allowed the State to exercise a perenptory challenge in striking
Juror Roberts. (IB- 13-15). In support of this argunent,

Petitioner asserts that the prosecutor’s reasons for striking juror

Robert’s were not genuine. The State disagrees. As noted by
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Petitioner, the prosecutor sought to strike juror Roberts because
Roberts stated that he would find it difficult to give the case
serious attention because it concerned the theft of Pepto Bisnol.
(T-138). Another juror--Fenrite was stricken for cause in this
case. (T-136). This juror also stated that she woul d not be able to
give the case serious thought because it concerned Pepto Bisnol.
(T-72).

Furthernore, contrary to Petitioner’s contention, there was
no specific questioning of certain jurors. A general question was
asked concerni ng whet her anyone woul d have a hardship serving on
the jury. (T-71). M. Fenrite raised her hand, stating that she
woul d be angry to know that she was sitting on a case- wasting her
time over Pepto Bisnol. (T- 71-72). At that point, the prosecutor
asked if anyone else would have a hard tinme giving the case
attention, M. Roberts raised his hand. (T- 72-73). After which,
the prosecutor questioned M. Roberts nore closely about his
beliefs on the subject. (T- 72-73). The picture is not as
Petitioner woul d paint, that the prosecutor specifically picked out
t hese black jurors to ask them questions concerning Pepto Bisnol.
These two i ndividual s were the ones who vol unteered the i nformation
concerning their feelings on the subject--that the case concerned

Pepto Bismol. (T-139) As the reasons given were genuine, the trial
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judge did not err in allowng the prosecutor to exercise his
perenptory challenge to strike M. Roberts.

Moreover, Petitioner asserts that the reason given was not
genui ne concerni ng enpl oynent hardshi p because another juror, M.
Evans stated that it would be a hardship to serve, but actually sat
on the jury. However, Ms. Evans’ statenent when asked if it would
be a hardship was as follows: “I could serve but- but it - they are
not goi ng to be unhappy.” This statenent is sonmewhat | ess assertive
than M. Roberts’ statenent that serving as a nenber of the jury
woul d distract his ability to focus. (T-73). M. Roberts also
made the comment that he would not |ose his job, but people may
| ose their jobs if his project did not go well. (T-74).

As to Juror Beauchanp, Petitioner asserts that the reason
given was not genuine. However, this argunent is fallacious. In
exercising this strike, the prosecutor stated that it w shed to
stri ke M. Beauchanp because of his thoughts on police officers.
(T-141). During voir dire, Juror Beauchanp stated that police
officers will sonetinmes give you a ticket because of the way you
| ook or because of your accent. (T-55). M. Beauchanp al so stated
that police officers had picked on himin the past. (T-55). M.
Beauchanp also felt that officers do things just because they can.

(T-56). Also, the juror is fromHaiti, where he admtted that the
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county does not have “good | aw enforcenent traditions.” (T-56).

Based upon the statenments nade by M. Beauchanp during voir
dire, the prosecutor could reasonably have thought that if the
juror had such ill-feelings toward the police in general, that the
juror may think that the police officers who arrested Petitioner
did not have valid cause to do so. This includes the fact that the
juror felt that police officers wongfully issued himtickets. The
fact that police officers did not testify in the case is not
di spositive. Police officers had to arrest Petitioner, and the
juror’s attitude could quite easily have affected that subject.

I n the questioning of Juror Maxwel | /Powel |, Petitioner asserts
that the prosecutor singled-out black jurors to question about
Pept o/ Bi snol . However, a review of the record shows this not to be
the case. Juror Maxwel|l/Powell responded to a general question
directed at everyone, concerning any feelings on the Pepto-Bisnol
issue. (T-75). M. Powell raised her hand and asked a question
concerning the anount of force to be used. (T-75). Therefore,
Petitioner’s contention that the prosecutor singled-out this
prospective juror is wthout nerit. As such, the trial court
properly allowed the State to exercise a perenptory challenge
where the juror indicated that she would require a certain anount

of force before she could find Petitioner guilty of the crinme. The
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prosecutor was sinply responding to questions asked by the juror.
It could not be said that he was discrimnatory in his questioning.

Finally, the reason for striking Ms. MCall was that her
brother was in prison for Iewd and | ascivious act on a child. (T-
148). Petitioner, asserts that the strike was genui ne, as anot her
prospective juror was not stricken where his son was charged with
DU and destruction of property. In the proceedings below, the
trial judge reasoned that McCall’s brother’s charges were pendi ng,
whil e M. Koeni ghas’ son’s charges were over. (T-148). Therefore,
the fact that M. Koeni ghaus was not perenptorily stricken on this
ground is without nerit. There is no pretense here, the prosecutor
attenpted to chal | enge juror Koeni ghaus for cause, twice. (T-136).
However, these challenges were denied. (T- 136-137) Furthernore,
the juror was perenptorily stricken by Petitioner. (T-147). Any
error was harm ess. Based upon the foregoing, Petitioner is not

entitled to a newtrial and his conviction and sentence nust st and.
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POINT IV

THE TRIAL COURT DID NOT ERR BY DENYING PETITIONER’S
MOTIONS FOR MISTRIAL

Next, Petitioner contends that the trial court inproperly
denied his notions for newtrial, where the prosecutor’s questions
related to questions outside the evidence. (1B-20). As noted by
Petitioner, a prosecutor may not refer to facts which are not

supported by the evidence. Ryan v. State, 457 So. 2d 1084, 1089-

1090 (Fla. 4th DCA 1984). However, the Florida Suprene Court has

recogni zed that control of prosecutorial coments is within the

trial court’s discretion. Durocher v. State, 596 So. 2d 997 (Fl a.
1992). Accordingly, atrial court’s ruling wll not be overturned
unl ess an abuse of discretion is shown. 1 d. I n determ ning
whet her prosecutorial comments are i nproper, the court nust inquire
as to whether they are so prejudicial as to vitiate the entire

trial. Stubbs v. State, 673 So. 2d 964 (Fla. 1st DCA 1996).

Addi tionally, the inproper comments nust be of such a nature as to
poi son the mnds of the jurors or to influence the jury to return

a nore severe verdict than otherwi se warranted. Wasko V. St at e,

505 So. 2d 1314 (Fla. 1987).
In turning our attention to the instant case, the State
contends that the prosecutor’s comments did not constitute error.

The prosecutor’s question, concerning whether Petitioner was the
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person renovi ng nerchandi se fromthe shel ves, was sinply a question
asked by the prosecutor to ascertain whether Petitioner stuffed
mer chandi se fromthe store into his jacket. Next, Petitioner clains
that the prosecutor’s question “how did you cone to discover this
on or about the person of M. Kyles,” was inappropriate because
there was no testinony that the nerchandi se was actual |y di scovered
on Petitioner’s person. However, the State submts that although
t he questi on coul d have been nore artfully forned, the question was
not i nappropri ate when one consi ders that the nmerchandi se fell out
of Petitioner’s pocket when he tried to escape. (T- 234, 253). The
State further notes that Petitioner failed to nove for mstria
here. Next, Petitioner clainms that mstrial should have been
granted where the prosecutor referred to Petitioner’s attenpt to
shoplift fromthe store. The jury knows that Petitioner is charged
with robbery. As a result, the fact that the prosecutor asks such
a question does not prejudice the jury in the least. The third
nmotion for mstrial was properly denied where the prosecutor was
sinply engaged in a dialogue where he attenpted to clarify the
W tness’ testinony. In the next two notions, Petitioner objects to
the prosecutor’s classification of him as violent and that
Petitioner had commtted a crinme. However, there was evidence that

Petitioner threwor shoved a bicycle at the store manager. The jury
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could decide rather this constituted violence. Finally, the jury
coul d properly decide whether a crinme had been commtted. The fact
that the prosecutor used those words in asking a question does not
render the trial fundamentally unfair.

As such, the judge did not abuse his discretion in denying the
motions for mstrial. The comments which are conpl ai ned of were
not of such a nature to poison the mnds of the jurors or to
influence the jury to return a nore severe verdict than otherw se
war r ant ed. In fact, the evidence standing alone would tend to
prove Petitioner’s guilt. As set forth earlier in the State’'s
brief, the facts support Petitioner’s conviction and sentence. The
Wnn Dixie store manager w tnessed Petitioner briskly walking
toward the exit, attenpting to |leave the store. (T-218). As
Petitioner attenpted to exit the store, the manager saw that there
was a bulge in Petitioner’s jacket. (T-191-193). And once the
manager asked Petitioner to stop, Petitioner attenpted to run, not
once but twice. (T-195, 234, 252). The Pepto-Bisnol bottles fel
fromPetitioner’s pocket when he tried to escape. (T-234, 252). And
nost inportantly, the defendant admtted that he had stolen the
Pept o- Bi snol bottles fromthe Wnn D xie store. (T-254). Based
upon these facts, the coments or questions which Petitioner now

conplains did not lead the jury to the conclusion that Petitioner
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was guilty. The facts, in and of thenselves, proved defendant’s
guilt. And contrary to Petitioner’s contention, the comments or
guestions did not nmake the evidence appear stronger than it was.
Finally, Appellant failed to request curative instructions where

necessary. Robinson v. State, 656 So. 2d 190 (Fla. 1995); MCal

v. State, 463 So. 2d 425, 426 (Fla. 3d DCA 1985). As such, the
trial court properly denied Petitioner’s notions for mstrial.

Mor eover, during cross-exam nation of the w tnesses, defense
counsel cleared any doubt concerning whether the nmanager saw
Petitioner take the bottles off the store’s shelf, whether the
manager coul d see what created the bulge in Petitioner’s clothing.
fromthe store. (T- 215-216, 244-245). Many of the contested i ssues
were cleared on cross-exam nation of the w tness. As such, the

trial court properly denied Petitioner’s notions for mstrial.
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CONCLUSI ON

Wherefore, based on the foregoing argunents and the
authorities cited therein, Respondent respectfully requests that
this honorabl e Court AFFIRMPetitioner’s convictions and sentences
bel ow.
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