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SUMMARY OF ARGUMENT

POINT I:  The alleged sentencing error was not raised in the

trial court; therefore this issue is not preserved for review.  Even

if this case is remanded for resentencing, the trial court should be

permitted to enter a departure sentence based upon unscoreable capital

offenses.

POINT II:  The District Court properly found no error in the

admission of Appellant's statements to Ruth Owen.  The trial court

correctly found that Ms. Owen was not an agent of the State and

nevertheless adequately informed Appellant that anything he said would

be used against him in court and that he had a right to remain silent.
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ARGUMENT

POINT   I

THE SENTENCING ISSUE WAS NOT
PRESERVED FOR REVIEW.  IF REMANDED,
THE TRIAL COURT SHOULD BE PERMITTED
TO ENTER A DEPARTURE SENTENCE.

Appellant was convicted of three counts of capital sexual battery

and three counts of non-capital sexual offenses.  He claims that the

trial court departed from the guidelines when sentencing him for the

non-capital offenses.  Appellant admits that this alleged sentencing

error was not raised in the trial court.  The opinion below correctly

found that the sentencing issue was not preserved for review.  No

other issues were discussed in the decision.  (Exhibit A)  

This Court is well aware of the issue raised in Maddox v. State,

708 So.2d 617 (Fla. 5th DCA 1998), review granted, 718 So.2d 1696

(Fla. 1998).  The Fifth District has held that sentencing issues must

first be raised in the trial court before being considered on appeal.

Recently, this Court amended Fla. R. Crim. P. 3.800 and certain

related appellate rules in order to better implement the Maddox

decision and to resolve the conflict between the Fifth District and

the other Districts in the State.  See In Re Amendment to Florida

Rules of Criminal Procedure, Case No. 95,707 (Fla. November 12, 1999).

The State adopts its previous arguments presented to this Court in the

pending Maddox case and further suggests that the recent amendments

to the rules adopted by this Court comport with the decision in

Maddox. 

Respondent is aware of the line of cases which hold that where
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a trial court departs from the guidelines but does not enter the

reasons for departure in writing, the defendant must be resentenced

within the guidelines.  These cases are applicable, however, only when

the trial court is aware of the departure.  There is no evidence in

this case from which one could assume that the trial court was

attempting to depart.

During the pronouncement of sentence, the trial court stated:

As to counts four, five, and six,
I'll adjudicate you guilty, I'll
sentence you in count four, which is
a first degree felony, to 22.3
years, the maximum under the
sentencing guidelines, ...

(Exhibit B at 15)(emphasis supplied)  Thus, the trial court

erroneously believed that the guidelines maximum was 22.3 years,

and sentenced Appellant to a 22.3 year sentence.  The prosecutor

subsequently corrected the trial court and noted that the maximum

guidelines sentence was 25 years, not 22.3 years.  (B 16)  But the

trial court declined to expand the term to 25 years.  (Id.)  The

prosecutor and the court were focusing only upon the maximum

sentence together with the fact that the trial court misspoke and

could have given Appellant a 25 year sentence; they were not aware

that the sentence was a departure, nor did the trial court evince

an intent to do anything other than sentence Appellant to the

maximum under the guidelines.  

Therefore, it is clear that the trial court was not aware it

was entering a departure sentence.  The judge explicitly stated

that the sentence was the maximum allowed under the guidelines.  If
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this case is remanded for resentencing, the trial court should be

permitted to enter any legal sentence including a departure

sentence based upon the unscoreable capital convictions.

It is well-settled that unscoreable capital offenses are

sufficient to sustain a departure sentence.  See Torres-Arboledo v.

State, 524 So.2d 403, 414 (Fla.), cert. denied, 488 U.S. 901, 109

S.Ct. 250, 102 L.Ed.2d 239 (1988)(Where the trial court offers no

written reasons for the departure, sentence upheld because it is

permissible to depart based on an unscored capital crime).  Thus,

that case was remanded to allow the court to enter written reasons

for departure. Shortridge v. State, 681 So.2d 729, 730(Fla. 2d DCA

1996).

In summary, the State submits that this Court should adopt the

reasoning of the Fifth District in Maddox, supra.  Sentencing

errors should first be brought to the attention of the trial court

before being considered on appeal.  The requirement of preservation

is not unconstitutional and does not prejudice an appellant.

Maddox does not foreclose appellate review, it merely channels

appellate review procedurally through the trial court.  This would

greatly relieve the appellate courts of a cumbersome burden without

diminishing the right to appeal a sentencing issue.  In light of

the above arguments and the Court's recent amendments to the rules

of criminal and appellate procedure, this Court should affirm both

this case and Maddox.
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POINT   II

THE TRIAL COURT PROPERLY ADMITTED
APPELLANT'S STATEMENTS TO AN
INVESTIGATOR FROM AN ADMINISTRATIVE
AGENCY.  SUFFICIENT MIRANDA WARNINGS
WERE GIVEN.

  In this point Appellant argues that his statements to Ruth

Owen, an investigator from the Department of Children and Families,

should have been suppressed.  However, Appellant admitted below

that the case cited in support of his position, Woods v. State, 538

So.2d 122 (Fla. 1st DCA 1989) is easily distinguishable from the

facts in this case.  In Woods the suspect invoked his right to

remain silent and his right to counsel.  Nevertheless, the law

enforcement officer sent or "directed" an HRS investigator to speak

with the suspect.  There was no dispute that the investigator was

used by the police to elicit statements in violation of the

suspect's request for counsel.

Here, Appellant's counsel was nearby at the time of the

interview, and Appellant never invoked his right to remain silent

or the presence of counsel.  The trial court properly found that

Ruth Owen was not 

a law enforcement officer as defined
by any statute that exists here in
the State of Florida.  She's not a
police officer, deputy sheriff,
F.D.L.E. agent or any other police
or any law enforcement officer and
was not acting in that police
officer capacity, for lack of a
better descriptive term, at the time
of this interview.  ...  

This person was not conducting
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a custodial interrogation, was not a
police officer for that purpose, and
the reason for her interview was
separate and apart.  

(R4 278)  

The evidence elicited during the hearing established that Ruth

Owen was required by law to interview all parties to a child sexual

abuse case.  She interviewed Appellant at the jail, and Appellant

pointed out his attorney who was present in the hallway while the

interview was being conducted.  (R4 271-272)  Ruth Owen also

"assumed" that Appellant was represented by an attorney and she

told Appellant that whatever was said to her could be used against

Appellant in his criminal trial.  Owen told Appellant that

Appellant did not have to speak with her and that she might be

required to testify against him during his criminal trial.  (R4

272)  Appellant never requested that his readily available attorney

be present during the interview nor did he refuse to talk with

Owen.  Additionally, it was undisputed that Appellant telephoned

Owen two more times asking her to come back and speak with him.

(R4 285)

Because there is no evidence in the record that Owen was

acting as an agent for the police, the trial court properly refused

to suppress the statements.  See In re J.C., 591 So.2d 315 (Fla.

4th DCA 1991) (assistant principal's questioning of student in

principal's office while sheriff's deputy present not custodial

interrogation, as assistant principal was school official and not

police official);  W.B. v. State, 356 So.2d 884 (Fla. 3d DCA 1978)
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(assistant principal who took statement of juvenile was acting as

school official and not agent of police when juvenile confessed to

him;  Miranda warnings not required); State v. V.C., 600 So.2d

1280,1282 (Fla. 3d DCA 1992).

Finally, the trial court found that Appellant was given

sufficient Miranda warnings.  Appellant was told that he did not

have to speak with Owen and that anything he said could be used

against him during his criminal trial.  Owen also explained that

she could be required to testify against him at trial.  Neither

Florida nor federal courts have required a "talismanic incantation"

of Miranda rights.  See, e.g., State v. Delgado-Armenta, 429 So.2d

328, 329-31 (Fla. 3d DCA 1983);  California v. Prysock, 453 U.S.

355, 359, 101 S.Ct. 2806, 2809, 69 L.Ed.2d 696 (1981).  Instead,

all that is necessary is that the accused be "adequately informed"

of the Miranda warnings or their equivalent.  See, Delgado-Armenta;

Prysock, supra; Thompson v. State, 595 So.2d 16,17 (Fla. 1992).

Owen was not an agent for the police; her interview was

conducted separate and distinct from the criminal charges pending

against Appellant.  She was acting upon a legislative mandate

requiring her to attempt an interview of Appellant.  Even if she

were deemed an agent, she fully informed Appellant that he did not

have to talk to her and that anything he said could be used against

him in court.  The trial court did not abuse its discretion in

denying the motion to suppress.   
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CONCLUSION

Based on the argument and authorities presented herein,

Respondent requests this Honorable Court to affirm the decision of

the District Court.

Respectfully submitted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

________________________
CARMEN F. CORRENTE
ASSISTANT ATTORNEY GENERAL
Fla. Bar #304565, and
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KELLIE A. NIELAN
ASSISTANT ATTORNEY GENERAL
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