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PRELIMINARY STATEMENT

The Petitioners, Coastal Devel opnent of North Florida,
Inc. and Meadows, Inc., will be referred to herein as
Petitioners or as the “Devel opers.”

The Respondent, the Gty of Jacksonville Beach, Florida
will be referred to herein as the City.

Ref erences to the record certified by the clerk of the
First District Court of Appeal to this Court wll be (R
foll owed by the appropriate page nunber).

Ref erences to the materials contained in the Appendi x
to the Petitioners’ Initial Brief will be referenced as
(App. at Tab ), followed by the appropriate page nunber,
i f applicable.



STATEMENT OF THE CASE AND FACTS

The Statenent of the Case and Facts contained in the
Developer’s Initial Brief is primarily a recitation of the
testimony of the Devel opers’ hired experts, presented to the
Cty' s Planning Conm ssion (App. at Tab P) and later the
Cty Council (ld. at Tab Q, in the Devel opers’ attenpt to
have the City amend its 2010 Conprehensive Plan (“the
Pl an”), enacted pursuant to the provisions of Chapter 163,
Florida Statutes. Because the Devel opers’ Statenent of the
Case and Facts is fundanental ly obfuscatory, the City
submts the foll ow ng.

The Gty, like all local governnents in Florida, was
required by the provisions of Chapter 163, Florida Statutes,
to devel op a conprehensive | and use and devel opnent plan to
govern the future devel opnent of property within the Cty.

It is recognized that the inpetus for the enactnent of
Chapter 163 was the Legislature’s attenpt to uniformy
address the inconsistencies in the various |ocal zoning
systens, and to provide a conprehensive systemto manage the
expl osi ve devel opnent and popul ation growh in Florida. See

Board of County Conmi ssioners v. Snyder, 627 So. 2d 469,

473-474 (Fla. 1993).

These Devel opers, the Petitioners herein, own property
whi ch has been historically, is under current zoning and
provided to remain in the future pursuant to the Cty’'s
Plan, residential-low density (i.e. single famly

residential). The Devel opers’ property is |located on the



east side of Third Street (also known as AlA) in south
Jacksonvill e Beach. On the west side of Third Street there
is comrerci al devel opnent and on the east side of Third
Street to the north is a mxture of nulti-famly housi ng and
sonme commerci al devel opnent. The adj acent property to the
south and the east is a residential neighborhood.

However, and significantly, beginning with the
Devel opers’ property and continuing south all the way into
St. Johns County, the east side of Third Street is now, as
it has been historically, a single famly residential area.
Based upon the testinony presented at the hearings held
before the GCty’'s Planning Comm ssion and the City Counci
on the Devel opers’ request to anend the City’'s Plan, the
Plan’ s designation and retention of the east side of Third
Street in south Jacksonville Beach as residential was one of
the many issues anal yzed, studied and publicly debated when
the Gty first enacted its Plan.

These Devel opers began the process culmnating in this
appeal by filing an application for a “Snall Scal e
Amendnent” to the City’ s Conprehensive Plan, pursuant to the
provi sions of Section 163.3187(1)(c), seeking to have the
City anmend its Plan to allow comercial construction in
this residential neighborhood.

The City’s Planning Comm ssion staff studied the
application and recomended denial (App. Tab K), as the
Devel opers’ application ran afoul of the Plan’s policies

whi ch, inter alia, encourages future conmercial devel opnent
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by “in filling,” i.e., utilizing the surplus of vacant
comercial property which is zoned for and designated for
that use inthe Cty's Plan. After a full-scale public
hearing, in which the corporate Devel opers presented the
testinmony of its paid experts, the Planning Conmm ssion voted
to deny the Devel opers’ requested Pl an Arendnent.

The Devel opers then appeal ed that decision to the ful
City Council, and again presented the sane hired expert
testinony. The Cty Council also received the Planning
Comm ssion’s staff report and the Pl anning Comm ssion’s
deni al of the Devel oper’s request and heard fromthe Gty’'s
Pl anning Director, Steven Lindorff (App. Tab Q at 26-28)and
menbers of the public. The City Council voted unani nously
to deny the Petitioner’s requested Plan anendnent.

The Devel opers then filed an action in Duval County
circuit court seeking issuance of a wit of certiorari to
gquash the Cty’'s decision or alternatively, for declaratory
relief. After many nonths the circuit court entered an
order granting the Devel opers’ Petition for Wit of
Certiorari on the grounds that ostensibly the Cty’'s
deci sion whether to anend its Plan was “quasi-judicial,”
and the Cty’s denial was not supported by conpetent
substanti al evidence.

The City filed a Petition for Wit of Certiorari with
the First District Court of Appeal (R 1), on the grounds

that this Court’s decision in Martin County v. Yusem 690

So. 2d 1288 (Fla. 1997), mandated that anmendnents to a | oca
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government’ s conprehensive plan are |legislative in nature
and are subject to judicial review under the fairly
debatabl e standard in an action for declaratory relief and
that certiorari is not an available renedy. The City
further argued that even if the “conpetent substanti al
evi dence” standard was used, the Cty’'s decision should be
affirmed. Follow ng oral argunent, the district court
issued its Opinion, reversing the circuit court’s order, (R
77), holding that this Court’s decision in Yusem although
not explicitly addressing the small scal e anmendnent
procedures contained in Chapter 163, controlled the issue
and that regardl ess of the size of the property invol ved,
anmending the Gty's Plan still constituted a |egislative
deci sion, thereby renoving certiorari as an avail able
remedy. The district court certified the follow ng question
to this Court:

ARE DECI SI ONS REGARDI NG SVALL- SCALE DEVELOPNMENT

AVENDMVENTS PURSUANT TO SECTI ON 163.3187(1)(c),

FLORI DA STATUTES, LEG SLATIVE | N NATURE AND,

THEREFORE, SUBJECT TO THE FAI RLY DEBATABLE

STANDARD OF REVI EW OR QUASI - JUDI Cl AL, AND SUBJECT

TO STRI CT SCRUTI NY?

City of Jacksonville Beach v. Coastal Devel opment of

North Florida, Inc., 790 So.2d 792, 795 (Fla. 15t DCA

1999) .

Foll owi ng the denial by the district court of the
notions for rehearing (R 102), the Devel opers filed a
Notice of Intent to Invoke Discretionary Jurisdiction, and

on June 2, 1999, this Court issued its Order Postponing



Deci sion on Jurisdiction and Briefing Schedul e.



SUMMARY OF THE ARGUMENT

This Court’s decision in Martin County v. Yusem 690

So.2d 1288 (Fla. 1997), unequivocally holds that a | ocal
government’ s deci sion whether to anend its Conprehensive
Plan is a legislative decision to be judicially revi ened
under a test of reasonabl eness and that certiorari is not an
avai l abl e renedy. Although this Court did not address the
amendnents to Chapter 163 governing small-scale plan
amendnents as those anendnents were not at issue in that
case, this Court’s rationale denonstrates that the certified
question should be answered in the affirmative, and the
district court’s decision approved.

The Devel opers’ theory here that small-scale Plan
Amendnents shoul d be treated “li ke rezoning” cases, is
sinply the “functional analysis” which was unequi vocally
rejected by this Court in Yusem

The Petitioners’ claimthat there was no evidence to
support the Cty's denial is belied by this record. The
Pl anni ng Commi ssion staff’s analysis of these Devel opers’
request and the data relied upon coupled with the Plan’s
goal s and policies conclusively denonstrates that the Cty’s
action had a solid factual basis, was clearly reasonable
and shoul d have been approved by the circuit court bel ow

The Petitioners’ further claimthat the district court
exceeded its certiorari jurisdictionis without nmerit; the
district court property recognized that the trial court

failed to apply the correct |aw
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Accordingly, this Court should answer the certified
guestion in the affirmative and approve the district court’s

deci si on.



ARGUMENT

| . THE CERTI FI ED QUESTI ON SHOULD BE ANSWERED | N THE
AFFI RVATI VE

The issue presented on this appeal by the question
certified by the first district is extrenely narrow

Are decisions regarding small-scal e devel opnent
amendnent s pursuant to section 163.3187(1)(c), Florida
Statutes, legislative in nature and, therefore, subject to
the fairly debatable standard of review, or quasi-judicial,
and subject to strict scrutiny?

City of Jacksonville Beach v. Coastal Devel opnent of North

Florida, Inc., 790 So.2d 792, 795 (Fla. 15t DCA 1999).

The answer to this question turns on whether this

Court’s holding in Martin County v. Yusem 690 So. 2d 1288

(Fla. 1997), applies in the context of a “small scale”
anmendnent to the City’ s Conprehensive Plan, an option
avai l abl e to | ocal governnents pursuant to the provisions of
8163.3187(1) (C), Florida Statutes.

The focus and intent of Chapter 163, the judicial
treatment of current |and use issues, particularly this
Court’s decisions in both Snyder and Yusem and the
proceedi ngs bel ow nmust be addressed to clarify the context
for the question certified by the first district.

The provisions of Chapter 163 establishing a | ocal
governnent’s obligation to adopt and devel op a conprehensive
| and use plan was animated by Florida's rapid growh and
devel opment and the perceived inability of |ocal governnents
to consistently and unifornmly adopt and apply standards to

manage and control that growth, as recognized by this Court



in Snyder, 627 So. 2d at 473.
In Gty of Jacksonville Beach v. G ubbs, 461 So. 2d 160

(Fla. 1t DCA 1984), review denied, 469 So. 2d 749 (Fl a.

1985), the first district held that a conprehensive pl an
adopt ed pursuant to the dictates of Chapter 163 is intended
“as a general guideline for community growth for a 20- or
25-year period,” and establishes a |long-range maxi mum|imt
on possible intensities of land use. [1d. at 162-163.

As this Court held in Board of County Conm SSioners V.

Snyder, 627 So. 2d 469 (Fla. 1993), in which the first
district’s decision in Gubbs was approved, * acomprehensive plan
“isintended to provide for the future use of land, which contemplates a gradual and
ordered growth,” and represents a ceiling governing intensities of development above

which development will not be alowed to proceed. Id. at 475. See also, Lee County V.

Sunbelt Equities 1, Limited Partnership, 619 So. 2d 996 (Fla. 2 DCA 1993); B.P.

McCormick & Sons, Inc. v. City of Jacksonville, 559 So. 2d 252 (Fla. 1% DCA 1990);

Palm Beach County v. Allen Morris Company, 547 So. 2d 690 (Fla. 4" DCA), review

denied, 553 So. 2d 1164 (Fla. 1989); Southwest Ranches Homeowner’s Association, Inc.

v. Broward County, 502 So. 2d 931 (Fla. 4" DCA), 511 So. 2d 999 (Fla. 1987).

Contrary to the continued mischaracterization by the Developers of this Court’s
decision in Snyder, this Court’ s establishment of the standards of judicia review applicable
in the rezoning context in connection with a comprehensive plan, was not based upon this
Court’ s concern that "neighborhoodism” and “rank political influence” were at the root of
the problemsin local zoning which Chapter 163 addressed. Rather, this Court’ s reference
was to the reason certain commentators were advocating zoning reform, 627 So. 2d at
473, and this Court’ s concern was with the proper standards of judicial review of
challengesto local government’s zoning decisionsin light of the provisions of Chapter

9



163.

The corporate Developers assertion herein that “the basis of the decision in
Snyder was the character of the hearing (local hearing similar to ajudicia proceeding)” is
correct to the extent that it accurately states the context for this Court’ s decision on the
procedural issue presented in Snyder. However, the ultimate point of and actual holding
in Snyder is critical for placing this Court’sdecision in Yusem in its proper lega
framework and for answering the question certified herein.

In Snyder, the Court recognized that under alocal government’s comprehensive
plan, the future maximum developmental intensity of particular areas was established, and
that within each of those general categories (e.g. residential, commercial, industrial, etc.),
there could be numerous zoning classifications. This Court’s focusin Snyder was to
determine in the rezoning context the applicable standard of judicial review when a party
seeking rezoning has that request denied by the local government, and to define the local
government’ s discretion over zoning questions.

Significantly, and totally contrary to Petitioners' misuse of the term, this Court
took great pains to recognize that the “strict scrutiny” which should be given by the
judiciary when reviewing zoning cases in connection with a comprehensive planisto

insure that comprehensive plans are adhered to by local governmentsin order to effectuate

the patent purpose of Chapter 163, 627 So.2d at 475. This court explicitly recognized that

“strict scrutiny” arises from the necessity of strict compliance with the comprehensive plan

and isto be distinguished from the type of judicia strict scrutiny review afforded in some

congtitutional cases. See also Orange County v. Lust, 602 So.2d 568 (Fla. 5" DCA 1992),
review denied, 613 So.2d 61 (Fla. 1993);Palm Beach County v. Alan Morris Company

547 So.2d 690 (Fla. 4" DCA), review dismissed ,553 So.2d 1164 (Fla. 1989);McGaw V.

M etropolitan Dade County, 529 So.2d 1190 (Fla. 3 DCA 1988); Machado v. Musgrove,

519 S0.2d 629 (Fla. 3 DCA 1987).
To that end, this Court recognized that while the adoption of a comprehensive plan
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isalegidative policy decision, alandowner’ s rezoning request consistent with that plan
involves a policy application to a specific set of facts and alimited parcel of property.
This Court held that when a zoning classification is legally challenged, a comprehensive
plan is relevant only when the requested new zoning is consistent with the comprehensive
plan. When any of the severa zoning classifications are consistent with the plan, the
applicant seeking a change from one zoning category to the other is not entitled to judicial
relief “absent proof the status quo is no longer reasonable.” 1d. at 475. Seealso Lee
County v. Sunbelt Equities |1, Limited Partnership, 619 So.2d 996 (Fla. 2d DCA 1993).

As afurther indication of the fact that local governments still have broad discretion in the
zoning arena, this Court held in Snyder that even if alandowner shows that his attempted
requested rezoning is consistent with the Comprehensive Plan, alocal government’s denial
of the rezoning application is to be affirmed if competent substantial evidence is presented
showing that maintaining the existing zoning accomplishes a legitimate public purpose.
Critically, this Court held that even if alandowner demonstrates that the proposed
rezoning is consistent with the Comprehensive Plan and the local government’s denial of
the rezoning is inconsistent with the Comprehensive Plan, the local government can till
deny the rezoning provided that it alows some development consistent with the plan and
its decision is supported by substantial competent evidence. Snyder, 627 So.2d at 475.
This Court reaffirmed this specific holding in Y usem, 690 So. 2d at 1296, n. 5.

Accordingly, under both Snyder and Y usem, alocal government’ s decision not to

grant arezoning request, even if that decision is not consistent with the plan, or its refusal
to amend its comprehensive plan, is entitled to great deference. Asthis Court held in

Haines City Community Development v. Heggs, 658 So.2d 523 (Fla. 1995), a circuit

court sitting in its appellate capacity in a certiorari proceeding is not to make a de novo
determination as to zoning policy, which isamatter for local authorities.

Following Snyder, some courts began to review alocal government’s refusal to
amend its comprehensive plan utilizing a“functiona analysis’: if the court perceived that

11



the proposed comprehensive plan amendment was of limited impact, it would be treated as
a“quasi-judicid” decision and analyzed judicialy pursuant to the standards and analysis
established in Snyder, with certiorari review in the circuit court the authorized judicial
remedy.

It iswithin this context that this Court decided Martin County v. Yusem, 690

So0.2d 1288 (Fla. 1997), and answered the following certified question:

Can arezoning decision which has limited impact under Snyder, but does

require an amendment of the comprehensive land use plan, still be a quasi-

judicial decision subject to strict scrutiny review?

This Court answered the certified question in the negative, holding that
“amendments to a comprehensive land use plan which was adopted pursuant to Chapter
163, Florida Statutes, are legidative decisions subject to the ‘fairly debatable’ standard of
review.” 1d. The local government’s legidative decision not to amend its comprehensive
plan must be judicialy approved if reasonable persons could differ asto its propriety. 1d.
at 1295.

The sole reason the district court below certified its question to this Court is
because of Yusem's “footnote 6,” 1d. at 1296, n. 6. The holding of this Court, “that all
comprehensive plan amendments are legidative decisions subject to the fairly debatable
standard of review” id. at 1295, appears absolute. However, in Footnote 6 this Court
stated:

We do note that in 1995, the legidlature amended Section 163.3187(1)(c),

Florida Statutes, which provides special treatment for comprehensive plan

amendments directly related to proposed small-scale devel opment

activities. Ch. 95 396, Section 5, Laws of Fla. We do not make any

findings concerning the appropriate standard of review for these small-scale

development activities.

Telingly, sub judice, the Developers argued to the circuit court and to the first

district below that Y usem’s Footnote 6 evidenced this Court’ s conscious and intended

decision that small-scale comprehensive plan amendments are not governed by Y usem, but
should be judicialy reviewed and analyzed like rezoning requests pursuant to Snyder.
12



This argument is disposed of by mere reference to the fact that the amendment to Chapter
163 by 95-396, Section 5, Laws of Florida, authorizing the “small-scale amendment
process’ was not even enacted until years after Mr. Y usem first sought to have Martin
County’s comprehensive plan amended, and, therefore, was not at issue in any of the
proceedings leading up to review by this Court.

The narrow issue presented on this appeal is the application of Y usem'’s holding to
the provisions of Section 163.3187(1)(c), which in pertinent part provides:

Amendnents to conprehensi ve plans adopt ed pursuant
to this part may be nade not nore than two tinmes in
any cal endar year, except:

kkhkkkhkkhkkikkhkk*k

(c) any |Iocal governnment  conprehensive plan
anendnents directly related to proposed snall -scal e
devel opnent activities may be approved wthout
regard to statutory limts on the frequency of
consi deration of amendnent s to t he | ocal
conpr ehensi ve pl an. A small-scale devel opnent
amendnent may be adopted only under the follow ng
condi ti ons:

1. The proposed anendnent involves a use of ten
acres or fewer and:

kkhkkkhkkhkkikkhkk*k

(d) the proposed anendnent does not involve a text
change to the goals, policies, and objectives of
t he | ocal governnent’s conprehensive plan, but only
proposes a | and use change to the future |and use
map for site-specific small-scale devel opnent
activity.

A review of the proceedi ngs bel ow concl usively
denonstrates that the decision the Cty was required to

make as to anmending its Plan was clearly a |legislative

! Further, by its plain terms, the small-scale amendment provisions of Section
163.3187(1)(c)1, apply only if the property involved is ten acres or less; the property at
issuein Yusem was 54 acres. 690 So. 2d at 1289.

13



policy decision, and Yusem s hol ding should now be held to
apply to any conprehensive plan anmendnent, as the district
court below correctly held.

This case began wth an attenpt by these Devel opers
to have the Cty’'s Planning Conm ssion approve an anmendnent
tothe CGty's Plan to comrercially devel op property which
has historically been residential, is currently zoned
residential, and its future use is residential under the
Cty' s Plan. Because the Planning Comm ssion’s staff viewed
this plan anendnment as violating several inportant goals of
the Gty's plan, it recomended that the proposed anendnent
be denied. The staff report (App. Tab K) noted that there
was a surplus of vacant and avail abl e comercial property
and that allow ng commercial devel opnent in this residential
nei ghbor hood woul d not only erode this residential area in
sout h Jacksonvill e Beach, but would also violate the Plan’s
goal of encouraging the “in fill” of comercial devel opnent,
i.e., developnment in those areas already zoned for
commercial use by current zoning and designated as such in
the Gty s Plan.

At a hearing before the City's Planning Conm ssion, the
Devel opers presented the testinony of their hired experts
and nmenbers of the public also spoke. The Pl anning
Comm ssion’s staff recomendation to deny the proposed Pl an
anendnent was approved by the Planning Conmm ssion.
Thereafter, the virtually identical presentation of paid
experts was made to the Gty Council for the Gty of

14



Jacksonvi |l | e Beach, nenbers of the public spoke, nostly in
opposition to having the City’s Plan changed in this
residential area and their nei ghborhood encroached on by yet
anot her commerci al devel opnent, and nost of whom poi nted out
what all nmenbers of the City Council were clearly aware of:
there exists a significant surplus of commercial property
whi ch was properly zoned and intended to be comrercial in
the future under the Cty’'s Plan.

Significantly, Steven Lendorf, the Cty' s Planning
Director, testified explicitly that the policies underlying
the Gty’'s Plan concerning in-fill devel opnment neant, as
common sense would clearly indicate, exactly what it says:
future commerci al devel opment should take place in those
areas in which there is avail abl e vacant conmmercial property
which is properly zoned for commercial devel opnment and which
under the City’'s Plan is contenplated to be commercial in
the future. As M. Lindorff explained, as did the Pl anning
commi ssion staff, the Plan would be violated by the
commerci al devel opnent of this residential property,
designated to remain residential in the future under the
City’'s Plan; sinply because property across the street and
to the north have sone formof comrercial devel opnent, does
not transformthe proposed comrerci al devel opnent of this
residential area into "in fill” devel opnent.

The City Council unaninously rejected the Devel opers’
proposed plan anmendnent, and in doing so clearly was engaged

in a policy decision as the factors supporting Yusenis

15



hol di ng denonstrate.

First, Yusemrecognized that the enactnent of a
conprehensive plan is the quintessential |egislative
function, as it is a local governnent’s “overall plan for
managed growt h, |ocal services and capital expenditures as
enbodied in the future I and use mapy” 1d. at 1291. This
Court recogni zed that even though the |ocal governnment’s
deci si on was based upon the appropriate governnental body
hol ding a hearing to address proposed changes in the |and
use designation for only a particular piece of property, it
expressly concl uded that:

Amendnents to conprehensive | and use plans are

| egi sl ative decisions. This conclusion is not

affected by the fact that the anendnents to

conprehensi ve | and use plans are bei ng sought as

part of a rezoning application in respect to one

pi ece of property.

Id. at 1293

This Court further recognized that the decision in
Snyder is sinply not applicable in the plan anmendnent
context, id. at 1292, as under Snyder, the primary focus is
the |l ocal government’s determ nation, when one of severa
different zoning options are consistent with the plan, that
the current zoning is still preferable. Yusem specifically
recogni zed that Synder was irrelevant to the issue of the
appropriate standard of judicial review when a | ocal
government i s being asked to anend its conprehensive plan.

Anot her basis for this Court’s holding in Yusem was

jurisprudential. Because of the “functional analysis” being

16



utilized by nunerous courts to reach irreconcilable results
, Whereby a reviewing court would determne if the amendnent
to the conprehensive plan being sought by the | and owner
appeared to by “like a rezoning” because it involved only a
relatively small parcel of property and, therefore,
presumably had limted inpact, the lawin this area had
becom ng “confused.”

Because a deci sion whether to anend a conprehensive
plan still involves the exact sanme type of |egislative
del i beration as when adopting a plan in the first instance,
this Court explicitly rejected the functional analysis and
i nstead adopted a bright |ine approach so that there was
clarity in the law and uniformty in the standards of
appel late review of a | ocal governnent’s actions. |d. at
1293.

Thi s exact sanme functional analysis rejected in Yusem
is at the core of the corporate Devel opers’ position herein,
and is the basis for its claimthat the certified question
shoul d be answered in the negative. The district court
bel ow rejected this contention, finding that the rationale
of Yusem did apply, as the change to a conprehensive pl an,
whet her pursuant to the “small-scal e’ amendnent provisions
of 163.3187(1)(c) or through the nore detail ed procedures
el sewhere in Chapter 163, “involve the formul ation of
policy, rather than its nmere application.” Significantly,
the district court reasoned:

Regardl ess of the scale of the proposed
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devel opnent, a conprehensive plan anmendnent
request will require that the governnental
entity determ ne whether it is socially
desirable to reformul ate the policies
previously fornmulated for the orderly
future growh of the community. This wll,
in turn, require that it consider the likely
i npact that the proposed anmendnent woul d
have on traffic, utilities, other services,
and future capital expenditures, anpong ot her
things. That is, in fact, precisely what
occurred here. Such considerations are
different in kind fromthose which cone
into play in considering a rezoning request.

City of Jacksonville Beach v. Coastal Devel opnent of North

Florida, Inc., 790 So.2d 792, 794 (Fla. 15t DCA 1999).

The district court’s decision, and its answer to the
gquestion it has certified, is in total accord with this
Court’s holdings, finding that the decision whether to anmend
a conprehensive plan is legislative, rejecting the
“functional analysis” and seeking to add clarity to this
confusing area of the |aw

Yuseminvolved the fourth district’s holding that the
pl an amendnent sought in that case, involving as it did only
a relatively small parcel of property, was therfore
“essentially a quasi-judicial rezoning decision.”

Then Judge Pariente dissented, which this Court found
greatly aided its decision, reasoning that the county’s
decision as to whether it should “alter its overall plan for
managed growt h, |ocal services, and capital expenditures as
enbodied in the future | and use map, was a |l egislative act,”

and that determ ning whether to anmend such a plan is no
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different than the decisions involved in adopting a
conprehensive plan in the first instance. Judge Pariente
di stingui shed Snyder because the rezoning request at issue
in Snyder “was consistent with the policies of the plan” and
shoul d be treated as a quasi-judicial decision, whereas in
Yusem the requested rezoning “was inconsistent with the
pl an and required a plan anmendnent.” Judge Pariente
advocated “a bright-line rule finding that all plan
anendnents were | egislative acts [which] would provide
clarity to the procedures involved in this otherw se
confusing area of the law.”

This Court agreed, finding that a | ocal governnent’s
decision rejecting a proposed nodification of a previously
adopted land use plan is no less legislative in nature than
the decision initially adopting the plan. This Court’s
hol di ng effectively answers the question certified herein:

[ W] expressly conclude that anendnents to

conprehensive | and use plans are |l egislative

decisions. This conclusion is not affected by the
fact that the amendnents to conprehensive | and use

pl ans are bei ng sought as part of a rezoning
application in respect to only one piece of

property.
Id. at 1293-1294.

This court approved Judge Pariente’'s analysis that a
deci sion whether to anend a plan requires a |ocal governnent
to “evaluate the likely inmpact that such anmendnent woul d
have on the county’s provision of |ocal services, capital
expenditures, and its overall plan for gromh and future

devel opment of the surrounding area,” which has an inpact
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far beyond sinply the specific piece of property. These are
the identical factors utilized by the district court sub
judice, and represents a correct understandi ng of Yusem and
its rationale.

In order to distance thenselves from Yusem the
Devel opers’ argue herein that it is the “nature of the
proceedi ng” which should determ ne the answer to the
certified question, and that since it presented “evidence”
as to why the Gty s Plan should be anended, the proceedi ngs
bel ow were quasi-judicial and subject to certiorari review
inthe circuit court. The City agrees that it is the “nature
of the proceeding” which is central to the issue presented
herein, and submts that the nature of the proceedi ng bel ow
before the Gty's Planning Comm ssion and City Council were
| egi sl ative deliberations. Again, stripped of its
nomencl ature, the Devel opers’ theory is sinply a restatenent
of the functional analysis which this Court specifically
rej ect ed:

While we continue to adhere to our analysis in

Snyder and with respect to the type of rezonings

at issue in that case, we do not extend that

anal ysis or endorse a functional, fact-intensive

approach in determ ning whet her anmendnents to

| ocal conprehensive | and use plans are |legislative

deci si ons.
Yusem 670 So.2d. at 1293.

As set forth above, this Court’s footnote 6 in Yusem
di d not expressly address whether the sane rationale should

apply in the small-scal e anendnent context for the sole

reason that this anmendnent was not an issue. As the district
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court below stated in addressing this Court’s footnote 6:
W think that, by the |anguage used in the
footnote, the court intended to say only that,
because it had not focused on the recent statutory
anendnent providing for snmall-scale devel opnent
anmendnents, it was leaving to a future day the
question of the appropriate standard of review for
deci si ons regardi ng such anendnent requests.
730 So. 2d at 794.
The district court also recognized that Yusem expressed
“a clear intent to bring predictability to an area of the
l aw i n which confusion has been preval ent, by nmandating a
uni form approach to all conprehensive plan amendnent
requests. The result we reach here is consistent with that
goal ; whereas, that urged by the devel opers would only add
to the confusion.” 1d.
The only other district court to address this issue was

the fifth district in Fleeman v. Cty of St. Auqgustine

Beach, 728 So.2d 1178 (Fla. 5'" DCA 1998), which reached the
identical result.

The Devel opers herein argue that because the small -
scal e anmendnent does not involve the multiple |evels
governnmental reviewrequired to otherw se anend a
conpr ehensi ve plan, that sonmehow this Court’s Footnote 6 in
Yusem supports the Devel opers’ position that a small-scale
amendnent is to be treated “like a rezoning.”

Yuseni s recognition of the various |evels of
governnment al review of conprehensive plan anendnents was

used as further support for its decision that proceedings to

consi der such anmendnents are |legislative. The fact that the
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review process for small scale anmendnents is different does
not transformthis quintessential |egislative act into one
that is “quasi-judicial.”

There is no question that the provisions of 163. 3187
governing snal |l -scal e anendnents does not require the sane
type of state governnent review as with other proposed plan
amendnents. However, the Gty submts that not only are the
Devel opers overstating this Court’s reliance on this factor
in Yusem (which this Court held only “further supported” its
hol di ng, 690 So.2d at 1294), but have omtted a critical
di scussion as to the remainder of the small scal e anendnent
provi si ons.

The City submts that the apparent purpose of
8163.3187(1)(c) 1, concerning the different |evel of review
than with other plan anmendnents, is to provide the |ocal

government with a nore flexible procedure for a relatively

m nor plan anmendnent and not, as the Devel opers inpliedly
argue, to give private |and owners the ability to force a

| ocal governnment to anmend its “constitution” governing
future devel opnent. The City’'s position is buttressed by an
anal ysis of the provisions of Section 163.3187(3)(a), which
provi de:

(3)(a) The state | and pl anni ng agency shall not
review or issue a notice of intent for small scale
devel opment anmendnents which satisfy the

requi renents of paragraph (1)(c). Any affected
person may file a petition with the Division of
Administrative Hearings pursuant to ss. 120.569
and 120.57 to request a hearing to challenge the
compliance of a small scale development amendment
with this act within 30 days follow ng the |ocal
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governnent’s adoption of the amendnent, shal
serve a copy of the petition on the | ocal
governnent, and shall furnish a copy to the state
| and pl anning agency. An admnistrative |aw judge
shall hold a hearing in the affected jurisdiction
not | ess than 30 days nor nore than 60 days
followwng the filing of a petition and the
assignment of an adm nistrative |aw judge. The
parties to a hearing held pursuant to this
subsection shall be the petitioner, the | ocal
government, and any intervenor. In the
proceedi ng, the |ocal governnent’s determ nation
that the small scal e devel opnent amendnent is in
conpliance is presuned to be correct. The |oca
government’s determ nation shall be sustained
unless it is shown by a preponderance of the

evi dence that the anendnent is not in conpliance
with the requirenents of this act. 1In any
proceeding initiated pursuant to this subsection,
the state land planning agency may intervene.

(Emphasi s supplied). Further, subsection (b)1 provides
procedures for the admnistrative |law judge to transmt
his recomended order to the appropriate entity for
final agency action, including if this reconmendation
is that the | ocal governnent’s approval of a snal

scal e amendnent be found not in conpliance with other
sections of Chapter 163. Significantly, subsection
(b)2 establishes a procedure for the “state | and

pl anni ng agency” to finalize the finding that the
proposed small scal e anendnent is not in conpliance
with other sections of Chapter 163. Subsection (c)
provides that a | ocal governnent’s approval of a small
scal e amendnent shall not becone effective until after
an adm ni strative chall enge authorized by this section
results in a final order.

It is manifest that while 163.3187(1)(c)1, gives a
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| ocal governnent nore flexibility for a small-scale
anmendnent, subsection (3)(a) exists to ensure that if such
an anendnent i s approved, any person who believes this
approval violates other provisions of Chapter 163 nmay

adm nistratively challenge this finding and the state can
intervene to ensure that the anmendnent is either in
conpliance or that this approval is reversed and the
amendnent denied. In short, the small-scal e anendnent
process trades the nultilevel review process required for
ot her plan anendnents for a different review process as a
safeguard to ensure conpliance with Chapter 163, the exact
reason for the multilevel review of plan anendnents
general ly.

Finally, a review of the transcripts of the proceedi ngs
before the GCty's Planning Comm ssion and the City Counci
(App. Tabs P and Q respectively) denonstrate conclusively
t hat what was bei ng addressed by the Cty involved a pure
policy decision as to whether the Cty’ s fundanental
docunent governing its future devel opnent should be altered.
Si nply because the property at issue in this case is |ess
than ten acres and, therefore, subject to the snall-scale
pl an amendnment procedures, involves no different principles
or any different considerations for potential inpact on the
remai nder of the Gty s Plan than was the 54 acres in Yusem
as Judge Pariente noted in the district court’s deci sion,
664 So.2d at 981, and as was cited approvingly by this
Court, 690 So.2d at 1294, “the decision whether to allow a
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pl an anmendnent invol ves considerations well beyond the | and
owner’s 54 acres.”

The reality of what the Gty was asked to do by these
corporate Devel opers cannot be overenphasi zed in terns of
the City’'s obligation to balance this part of its Plan with
all others and the Gty s decision that the Plan not be
anended. The City had to balance this request with its

Plan’s provisions requiring that commercial devel opnent
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occur in those vacant commercial areas which were designated
for such devel opnent by the Gty's Pl an.

The fact that the Gty considered whatever the
Devel opers wi shed to present does not alter in any way the
| egislative nature of the decision, or transformit into a
“quasi -j udicial” proceeding.?

Finally, the Petitioners claim herethat if the principles of Snyder are applied and a
small-scale amendment is treated like a rezoning request for purposes of judicial review,
then it is entitled to somerelief. While the City’ srational basis and factual support for its
denial of these Developers' proposed plan amendment will be addressed, supra, it is
significant that the availability of certiorari review in the circuit court accepted by Snyder,
simply cannot logically be applied when the change sought is to the fundamental document
governing local land use. Asthis Court recognized in Snyder, 627 So.2d at 476-477-

[W]e cannot accept the proposition that once the landowner demonstrates

that the proposed use is consistent with the comprehensive plan, heis

presumptively entitled to this use unless the opposing governmental agency

proves by clear and convincing evidence that specificaly stated public

necessity requires amore restricted use. We do not believe that a property

owner is necessarily entitled to relief by proving consistency when the

board action is also consistent with the plan. As noted in Lee County V.
Sunbelt Equities 1|, Limited Partnership [619 So.2d at 1005-06]:

[A]bsent the assertion of some enforceable property right,
an application for rezoning appeals at least in part to local
officials discretion to accept or reject the applicant’s
argument that the change is desirable. The right of judicial
review does not ipso facto ease the burden on a party
seeking to overturn a decision made by alocal government,
and certainly does not confer any property-based right upon
the owner where none previously existedynor eover ,
when it is the zoning classification

2 The City's attorney recognized that in order to afford
procedural due process, all sides would be able to present
what ever information, testinony or statements they w shed
and then the Gty Council would make its final decision

(App. Tab Q at page 30).
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that is challenged, the conprehensive
plan is rel evant only when the suggested
use i s inconsistent with that plan.
Where any of several zoning
classifications is consistent with the
pl an, the applicant seeking a change
fromone to the other is not entitled to
judicial relief absent proof the status
quo is no |onger reasonable. It is not
enough sinply to be “consistent”; the
proposed change cannot be inconsi stent,
and will be subject to the “strict
scrutiny” of Machado to ensure that this
does not happen.

Two inportant points are established by these hol di ngs
in Snyder. First, and of fundanental inportance to
answering the certified question, is that by definition, the
availability of certiorari review and its requirenent that a
| ocal governnent nust show a factual basis for its decision
and that it is not unreasonable, arbitrary or capricious
arises in the context of a | andowner’s rezoning proposal

which is consistent with the plan. By definition, an effort

to change the plan itself is not only inconsistent with the
plan, it is antithetical to it.

Further, it is extrenely clear that in the proceedi ngs
below, the Gty was being asked by these Devel opers not to
apply already fornulated policy to an existing set of facts,
but rather to revisit the underlying factual findings by the
myriad of experts and disciplines, and review all of the
data collected in creating the City's Plan initially.

Accordingly, the district court below correctly held
that regardl ess of the superficial uncertainty concerning

Yusenmi s Footnote 6, any determ nation by a |ocal governnent
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whet her to anmended its conprehensive plan involves an
inherently | egislative decision making process. It is
different in kind than the type of decision required when
the issue before the local governnment is whether to rezone a

particul ar piece of property in conformty wth a

conpr ehensi ve pl an.

The principles and procedures announced by this Court
in Snyder in the rezoning context, and which these
Petitioners claimshould apply to small scale plan
anendnents, are logically inapplicable to a determ nation of
whet her to anmend the | ocal governnent’s fundanental docunent
governing future |l and use and devel opnent.

The certified question should be answered in the
affirmative and the decision of the district court approved.

I'1. THERE WAS AMPLE EVI DENCE SUPPORTI NG THE
Cl TY S REFUSAL TO AMEND | TS COVMPREHENSI VE PLAN.

The Devel opers’ continued claimherein that the only
evi dence presented by the Gty justifying its refusal to
anend its Plan was the testinony of nei ghbors concerned
about traffic in this residential area is sinply inaccurate,
given both the factual basis underpinning the Plan itself,
the Pl anning Comm ssion’s staff report and anal ysis and the
presentation to the Gty Council nade by Steven Lindorff,
the Gty s Planning Conmm ssion Director.

Even though this Court need not reach the question of
whet her the City’ s denial was based upon conpetent

substantial evidence (an issue which arises only if the
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principles and procedures established by this Court in
Snyder are held applicable in this context) as the answer to
the certified question disposes of this issue, if this issue
nmust be addressed, this record conclusively denonstrates the
factual basis for the Gty’'s decision.

That menbers of the public spoke in opposition to the
proposed Pl an anmendnent is undisputed, and a review of nbst
of the remarks denonstrate clearly that these citizens were
keenly aware that what was being requested was a change in
the CGty's policy. The remarks nade by one resident
explicitly addresses the nature of the decision making
process at issue as well as the fact that the Plan itself
represents significant evidence:

| am not legally educated and | don’t know
that | understand exactly all that goes into
the 2010 Conprehensive Plan, but what | think
| know is that many, many hours were spent, a
ot of dollars were spent to develop that
pl an. | understand, | think, that it is a
state mandate that all the communities in
Florida develop this plan for - so that for
future growmh it would be planned future
gr owt h. And yet, every tinme soneone cones
al ong now after the fact, after the 2010 Pl an
was devel oped, they want to chip away at it
and chip away. That’'s defeating the purpose.
(App. Tab P at pages 56-57).

Further, nunerous citizens pointed out that as a
matter of fact, a significant anmount of comrercial
property was vacant and currently avail abl e throughout
the Cty, which was zoned for commercial use and which
was designated for future comrercial devel opnent under
the Gty s Plan.
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As M. Lindorff explained (App. Tab Q at pages 26-
29), in-fill devel opnent under the City s Pl an neans “t he
absorption of land that is already zoned for a given use,
not the change in use of pieces sinply because they are
adj acent .”

The Planning Comm ssion staff also analyzed the
proposed plan anmendnent and its report (App. Tab K)is
al so based on the current factual situation existing
within the Gty as to the need for commercial and
residential property and related these needs to the
policies and goals of the GCty's Pl an:

The applicants for this proposed small scale
anendnent desire to change the Future Land Use
designation of 1.7 acre parcel of a + 2.8 acres of
residential property that they own on the east
side of South 3¢ Street, inmediately south of St.
Augustine Boul evard. The 1.7 acre subject parcel
currently exists as 11 undevel oped platted lots in
the Atlantic Shores, Unit-1 Replat subdivision.
The property is now designated as Residential -
Low Density on the Gty s 2010 Future Land Use
Map, and is zoned Residential, single family: RS-1
on the Gty s zoning map. The applicants wish to
have the 1.7 acre parcel redesignated as
Commercial Professional Office on the Future Land
Use Map, to allow themto then file a PUD rezoni ng
application, ultimately allowing themto devel op
the parcel as office uses, instead of residential
uses.

The maj or issue that staff considered in review of
this request is its consistency with the approved
Conmprehensive Plan. In the analysis section of
the Future Land Use elenent, as well as in Policy
LU 1.2.2, it is stated that the Downtown and South
Beach Community Redevel opnent area plans contain
provi sions for office devel opnment projects which
w Il absorb nost of the anticipated demand for
future office and conmmercial service uses. Space
needs not net in these two redevel opnent areas can
be and will be nmet through a conbination of
currently approved office projects and infill
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projects along 3% Street and Beach Boul evard.
The plan states that no additional land wll be
needed to support office and service uses.

The applicants state that this proposal
constitutes infill devel opnment, when actually it
is not. |If this property was currently located in
a CPO district, and if its surroundi ng uses were
predom nantly office and service uses, then it

m ght be considered as such, but its current
designation is residential, its contiguous uses
are residential. 1In fact, to find another piece
of commercial property on the east side of South
3 Street, south of St. Augustine Boul evard, you
actually have to drive a good distance into St
Johns County, to Solano Rd. An exami nation of the
west side of 3’9 Street in this general area,
however, yields that there are several vacant or
under devel oped properties, such as the property
bet ween 32" and 34" Avenues, that are currently
desi gnat ed CPO.

At staff’s request, the applicants conducted an
informal neeting wth residents of the area to

di scuss their proposal. Sone of the concerns
expressed at that neeting by residents included
property value inpacts, traffic, and the precedent
that this change m ght set for the bal ance of the
undevel oped residential properties which front

al ong the east side of South 3'¢ Street.

It is staff’s opinion that there is sufficient

| and available within the Gty properly designated
to accommodate future office demand. Further, the
applicant has not denonstrated that the property
is actually inappropriate for residential use.
Thi s and ot her vacant residential properties along
this side of S. 39 Street are qui ckly becomn ng
the only undevel oped single famly residenti al
properties east of 379 Street. Their
attractiveness as hone sites will only increase as
the supply further dwi ndles. One exanple of this
is a new hone recently constructed on the east
side of 39 Street at 34'" Avenue S. The applicant
al so owns contiguous property which fronts on
Madrid Street. This property could possibly
provi de access to the 3¢ Street properties,

wher eby they could be devel oped as reverse
frontage, walled rear yard |lots al ong 3"
Street,avoiding nultiple curb cuts.

The Plan itself constitutes sufficient, conpetent
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substantial evidence supporting the City's decision not to
amend its Plan. The fact that a Conprehensive Pl an
constitutes the witten culmnation of an extrenely detail ed
process invol ving numerous consi derations and significant
factual findings was explicitly recognized in Snyder,
wherein this Court noted that a conprehensive plan,

[ Must be based on adequate data and anal ysi s

concerning the local jurisdiction, including the

proj ected popul ation, the anount of |and needed to

accommodat e the estimated popul ation, the availability

of public services and facilities, and the character of
undevel oped | and as well as including principles,
gui del i nes and standards for the orderly and bal anced
future economc, social, physical, and environnental
and fiscal devel opnenty

627 So. 2d at 473.

There is no legal or logical basis for the Devel opers’
theory herein that the City was required to present its own
set of paid experts in order to legally justify its
position, when it had already done so in developing its Plan
initially. As denonstrated, the Plan itself, the Pl anning
Comm ssion staff’s report and the uncontradi cted evi dence
that a surplus of available comrercial property existed to
accommodat e the current and future need for commerci al
devel opment wi t hout destroying a residential neighborhood is
clearly established in this record.

Accordingly, even if this Court determ nes that the
Snyder standard of judicial review should apply, the
district court’s holding that the circuit court order was
i nproper shoul d be approved.

1. THE A TY S DENl AL OF THE COVWREHENSI VE PLAN
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AMENDMENT WAS CLEARLY REASONABLE

The Devel opers argue that even if Yusem applies and the
City’'s action is subject to the fairly debatabl e standard of
review, the Gty s denial of the requested Plan anendnent
was not reasonable. This argunment is again erroneously
based upon the Devel opers’ claimthat there was no factual
basis for the Gty's decision and that the circuit court
properly quashed the Gty s denial of the Devel opers’
proposed Pl an anendnent.

As denonstrated above, there was a solid factual basis
for the City's refusal to amend its Plan. As this Court in
Yusem hel d, 690 So. 2d at 1295, a |ocal governnment’s
pl anni ng action nust be judicially approved “if reasonabl e
persons could differ as to its propriety.”

The City submts that it is self-evident that
reasonabl e persons could differ as to the propriety of the
City’'s action. By definition, therefore, the circuit court
not only should have deni ed the Devel oper’s Petition for
Wit of Certiorari, as this is not an avail abl e renmedy under
Yusem but should al so have entered an order on the
Devel oper’s count for declaratory relief finding that the
City’s denial of the Devel oper’s proposed Pl an anendnent was
r easonabl e.

The Devel opers’ reliance on the third district’s case

of Debes v. City of Key West, 690 So. 2d 700 (Fla. 3¢ DCA

1997), as sonehow denonstrating that the Cty’ s actions
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herein are not even fairly debatable, is inaccurate as a
matter of both law and fact. At issue in Debes was an
undevel oped parcel of land in Key West which was
“specifically designated in the Gty s Conprehensive Plan as
a primary commercial areay,” but was designated on the
future land use map (part of the Plan) as residential
property. Despite the Plan’s designation and the fact that

this property was surrounded in all directions and on both

sides of the street by property zoned for and being used for

comerci al purposes, the Key West City Conm ssion refused
the amend the designation on the future | and use map for
this property fromresidential to commercial. 690 So. 2d at
701. There is no indication in this opinion whatsoever that
the judicial proceedi ngs brought by the | and owner to
overturn the City of Key West’s decision was brought
pursuant to the small-scal e pl an anendnment provisions of
§163.3187(1)(c).

In stark contrast to the facts sub judice, the
attenpted change of the property designation from
residential to commercial was initiated by the Key West City
Pl anner and its Planning Board, id., which “stemmed fromthe
prof essionals’ desire to correct what they characterized as
their owmn mstake in their designating the parcel as
[residential].” Id. at 703, n. 2.

The district court quashed the City of Key Wst’s
refusal to allow the comrercial devel opnent of this

property, finding that the City's clained fear of increased
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traffic for the comrerci al devel opnent was conpletely
arbitrary, as any commerci al devel opnment woul d obvi ously
bring increased traffic. The Gty s other clained
justification, to pronote affordable housing, was legally
insufficient as such a goal cannot “be pronoted on the back
of a private |land owner by depriving himof the
constitutionally protected use of his property.” 1d. at
702.

The third district condetrmed the City’'s action as an
attenpted “spot rezoning” in reverse, and found the real
basis for the Gty's refusal to allow the comrerci al
devel opnment was the fear of econom c conpetition by the
surroundi ng comerci al business owners. |d.

In this case, the proceedings before the City’'s
Pl anni ng Conm ssion as well as the City Council clearly
denonstrate that the GCty’'s conscious decision to continue
to preserve the current residential character of this area
and provide for its future as a residential nei ghborhood on
the east side of Third Street in south Jacksonville Beach,
was the result of a thoroughly studi ed, docunented and
publicly debated part of the CGty's Plan. There is not one
scintilla of evidence to suggest that there was anything
arbitrary, unreasonable, or capricious about the Cty’'s
determnation in the first instance to designate this area
as residential under its Plan and nor is there any factual
basi s what soever for the Devel opers’ continued clai mthat

the sole reason for the Gty’'s decision was the |ocal
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resident’ s opposition based upon concerns of increased
traffic.

In fact, what is clear is that these Devel opers are
seeki ng the sane type of “spot rezoning” condemmed by Debes
via an amendnent to the City's Plan in order to place a
commerci al developnment in this residential neighborhood.

The district court below refused to reach the issue of
whether the City' s refusal to anmend its Plan should have
been affirmed under the fairly debatabl e standard, instead
remandi ng the case to the circuit court for a de novo
heari ng on the Devel oper’s count for declaratory or
injunctive relief. 730 So. 2d at 795. The Cty noved for
rehearing on that aspect of the first district’s decision
(R 90), on the basis that the record presented to the
circuit court clearly showed that the City's refusal to
amend its Plan was reasonable and, therefore, should have

been affirmed under the fairly debatabl e standard.

V. THE DI STRI CT COURT PROPERLY UTILIZED I TS
CERTI ORARI REVI EW

As an argunment of last resort, the Devel opers claim
that the first district exceeded its certiorari jurisdiction
in review ng and quashing the circuit court’s order which
set aside the Gty s refusal to anend its Plan. This
argunent deserves only short treatnent as it is wthout any
| egal basis.

In Haines City Community Dev. v. Heqggs, 658 So. 2d 523
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(Fla. 1995), this Court held that the standard of review by
the circuit court sitting in its appellate capacity in a
certiorari proceeding, is not a de novo determ nation as to
zoning policy: that is a matter for the local authorities.

The case law is legion that when a circuit court
m sapplies the law and in effect arrogates unto itself the
power to sit as a “super |egislature” and override a | ocal
governnment’s | egal discretion over either its zoning
policies or anending its conprehensive plan, the circuit
court’s action is reviewable by the district court either on
a petition for certiorari in the rezoning context, as
recogni zed by Snyder, or in an original action for
declaratory relief as recognized by Yusem

This is the third occasion in recent years where this
City, arelatively small nunicipality, has faced a circuit
court order which in effect had the court making zoning and
conprehensive | and use policy for the City when |egal
chal | enges were brought by private |and owners. Gty of

Jacksonvill e Beach v. Marisol Land Devel opnent, Inc., 706

So. 2d 354 (Fla. 1%t DCA 1998); Gty of Jacksonville Beach

v. Prom 656 So. 2d 581 (Fla. 1t DCA 1995). Qher |oca
governnents have also had to seek relief fromthe district

courts because of this sane problem See, e.q., Franklin

County v. SE Limted, 728 So. 2d 1210 (Fla. 1 DCA 1999);

Orange County v. Lust, supra, 602 So. 2d 568 (Fla. 5'" DCA

1992), review denied, 613 So.2d 61 (Fla. 1993); Lee County

V. Sunbelt Equities, Il, Limted Partnership, supra, 619 So.
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2d 996 (Fla. 2" DCA 1993).
Not only is the availability of certiorari reviewin

the district court clearly contenplated by this Court in

bot h Snyder * and Yusem, the district court below correctly utilized its certiorari
review power in its appropriate limited capacity, considering only (1) whether the trial
court afforded the parties procedural due process of law, and (2) whether the trial court
applied the correct law. 730 So.2d at 793.

Because the circuit court clearly applied the wrong law which resulted in a
miscarriage, as the City’ s determination as to its own land use policies were effectively
negated by the trial court’slegal error in misapplying the correct law and misperceiving its
role in the land use arena, the district court correctly and properly issued the writ.

The entire premise for the Developers argument on this point is patently

erroneous, resting as it does on the demonstrably false premise that Y usem, Snyder and

Debes supported the circuit court’s decision. As demonstrated, this Court’s Yusem
decision mandated that the trial court deny the Developer’ s petition for writ of certiorari,
asthat is not an available judicial remedy when aloca government’ s decision whether to
amend its comprehensive planis at issue. Thiswas the exact issue presented to the circuit
court, who refused to follow Yusem. The first district properly recognized that thiswas a
misapplication of law, thereby justifying the issuance of a Writ of Certiorari.

Accordingly, the district court below properly corrected what was a miscarriage by
the circuit court, who utterly failed to follow the proper law and for which certiorari

review in the district court of appeal was the only available remedy for the City.

3 The Snyder case was al so before the district court of
appeal on a petition for certiorari, 627 so. 2d at 471.
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CONCLUSION

This Court’sdecision in Yusem isthat alocal government’s determination whether
to amend its comprehensive plan is legidative; Footnote 6 ssimply recognized that the
small-scale amendments to Chapter 163 were not an issue and, therefore, would not be
addressed.

Y usem’ s rationale mandates that the certified question be answered in the
affirmative. A proposed Plan amendment involving only asmall parcel of property
requires the City to make a policy decision whether to amend its basic plan for future
growth and development, a quintessential legidlative act.

This Court need not reach the other issues raised herein. If it does, the record is
unequivocal that the City’ s decision was based upon substantial and compelling facts
which also refutes the claim that the City’ s action was improper even under the fairly
debatabl e standard.

Finally, the district court properly utilized its certiorari powers to quash the circuit
court order which was based upon a fundamental misunderstanding and misapplication of
the controlling law.

Accordingly, the question certified by the district court should be answered in the

affirmative and the district court’ s decision affirmed.

Stephen Stratford William S. Graesde
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