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INITIAL BRIEF ON THE MERITS

Petitioners, Coastal Devel opnment of North Florida, Inc., and
Meadows | ncorporated, tinely petition this Court to reverse the
decision by the First District Court of Appeal for the State of

Florida, rendered on March 30, 1999, rehearing denied on May 6,

1999.
Introductory Statement
Petitioners, Coastal Devel opnment of North Florida, Inc., and
Meadows Incorporated, wll be referred to as “Coastal” or
“Petitioners”. Respondent, The City of Jacksonville Beach,
Florida, will be refereed to as “Respondent” or “the City”. The

docunents cited in the appendices to Petitioners’ Initial Brief on
the Merits wll be referred to as P., tab letter, and, if
appl i cabl e, by page nunber. For exanple, page 3 of the docunent at
Tab A, Volune | of the Appendi x would be cited as (P. Vol. I, Tab
A p.3).

Jurisdiction

On March 30, 1999, the First District Court of Appeal (the
“First District”), in reversing the GCrcuit Court’s decision in
favor of Petitioners, certified the following issue to this Court
as being one of great public inportance:

ARE DECI SI ONS REGARDI NG SMALL- SCALE
DEVELOPMENT AMENDMVENTS PURSUANT TO SECTI ON
163.3187(1) (c), FLORI DA STATUTES, LEG SLATI VE
IN NATURE AND, THEREFORE, SUBJECT TO THE
FAI RLY DEBATABLE STANDARD OF REVI EW OR QUASI -
JUDI CI AL, AND SUBJECT TO STRI CT SCRUTI NY?



As such, this Court has discretionary jurisdiction pursuant to
Article V, Section 3(b)(4), Florida Constitution, and Rule
9.030(a)(2)(A)(v), Florida Rules of Appellate Procedure.?

Questions Presented

B. 1S A LOCAL GOVERNMENT DECI S| ON CONCERNI NG A SMALL- SCALE
AVENDVENT A QUASI - JUDI CI AL ACTION WHICH IS SUBJECT TO
JUDI Cl AL “STRI CT SCRUTI NY”, PURSUANT TO FLORI DA CASE LAW
AND SECTI ON 163.3187(1) (c), FLORI DA STATUTES?

C. WAS RESPONDENT’ S DENI AL OF PETI TI ONERS APPLI CATI ON AND
FAI LURE TO APPROVE THE ORDI NANCE ENACTI NG THE APPLI CATI ON
FOR A SMALL-SCALE AMENDVENT BASED ON  COWPETENT
SUBSTANTI AL EVI DENCE?

1Petitioners believe the standard of review of a snall-scale
amendnent to the Conprehensive Plan to be an i ssue of great public
i nport ance. There are three major types of |and use decisions
whi ch can be made. This Court has al ready made a deci sion on two
of these types of decisions; to wit: rezonings (Snyder) and | arge-
scal e anmendnents (Yusen). The third type of decision, a small-
scal e anendnment, is the subject of this appeal. Notably, the Fifth
District, in Fleeman v. Gty of St. Augustine Beach, 728 So. 2d
1178 (Fla. 5'" DCA 1998), also certified this issue to be one of
gr eat public i nport ance. Fl eeman, despite requesting
certification, did not file a Notice O Appeal with this Court.

Petitioners additionally seek discretionary review under Rule
9.030(a)(2)(A)(iv), Florida Rules of Appellate Procedure, as the
First District’s Order directly conflicts wwth the Third District’s
Order in Debes v. Cty of Key Wst, 690 So. 2d 700 (Fla. 3d DCA
1997) In Debes, the Third District held that the proper standard of
review for the denial of a small-scal e anendnent is the conpetent,
substantial evidence standard set forth in Snyder. 1d. at 701.

Further, when this Court accepts a case for consideration
pursuant to Article V, Section 3(b)(4), Florida Constitution, and
Rule 9.030(a)(2)(A)(v), Florida Rules of Appellate Procedure,
review is not limted to the question certified by the D strict
Court of Appeal. See Trushin v. State, 425 So. 2d 1126 (Fl a.
1983); Bell v. State, 394 So. 2d 979 (Fla. 1981). As such,
Petitioners are requesting that this Court review the other
critical issues which are presented herein, and which were at issue
in the appeal to the First District.
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C. WAS RESPONDENT’ S DENI AL OF PETI TI ONERS APPLI CATI ON AND
FAI LURE TO APPROVE THE ORDI NANCE ENACTI NG THE APPLI CATI ON
FOR THE SMALL- SCALE AMENDMENT “FAI RLY DEBATABLE” ?

D. DI D THE FIRST DI STRI CT ERR | N REVERSI NG THE Cl RCUI T COURT
BECAUSE UNDER FLORIDA RULE OF APPELLATE PROCEDURE
9.030(b)(2)(B), 1TS REVIEW WAS LIM TED TO DETERM NI NG
WHETHER THE Cl RCUI T COURT AFFORDED PROCEDURAL DUE PROCESS
AND WHETHER THE Cl RCUI T COURT FAI LED TO FOLLON A CLEARLY
ESTABLI SHED PRINCIPLE OF LAW WHICH RESULTS IN A
M SCARRI AGE OF JUSTI CE?

Statement of the Case and Facts

Petitioners filed an application (the “Application”) for a
smal | -scal e anendnent to the 2010 Conprehensive Plan for the Gty
of Jacksonville Beach (the *“Conprehensive Plan”) wth the
Respondent for Petitioners’ property l|located on the southeast
corner of the intersection of South Third Street (also known as
AlA) and St. Augustine Boulevard. (P. Vol. I, Tab A). The subject
siteis currently designated Residential, single famly: RS-1, and
Petitioners were seeking a change to Conmerci al Professional Ofice
Zoning for = 1.7 acres of Petitioners’ + 2.8 acre parcel. The
Petitioners would |ike to build professional offices on the subject
site. Critically, the site is currently undevel oped and not in
use. Mreover, thereis significant dense, commercial zoning which
in effect surrounds the subject site including: land that is zoned
and used as a Commercial Professional Ofice which is |ocated
across Third Street fromPetitioner’s Property on the west side of
South Third Street directly across the street fromthe subject site

and extending south towards Butler Boulevard; and land to the



i mredi ate north and northwest of the site on the sane side of Third
Street as the subject site that is used for higher intensity
commercial uses than Petitioners propose, including two gas
stations and a shopping center. The land to the northeast of the
subject site is nmulti-famly residential. The only land that is
residential which is |located adjacent to the subject site is that
land to the east of the subject site on Mdrid Street, a
significant portion of whichis owned by Petitioners, and that |and
to the south that is |ocated on the east side of Third Street.
The City of Jacksonville Beach, Land Devel opnent Code (the
“Code”) provides that an applicant nust prove that at | east one of
the six enunerated factors exists before an application for an
anendnent to the Conprehensive Plan is granted. See Code Sec. 34-
177, (P. Vol. I, Tab I). In the Application and at the hearing
conducted below, the Petitioners established five of the six
factors enunerated in the Code including that: (1) there were
changed projections in the Conprehensive Plan; (2) there were
changed assunptions in the Conprehensive Plan; (3) there were new
i ssues that had arisen since adoption of the Conprehensive Plan;
(4) there was a need for additional detail or conprehensiveness in
t he Conprehensive Plan; and (5) there were updates that needed to
be nmade to the data used for the Conprehensive Plan.? Although the

Petitioners’ Application established five of the six factors set

2 The only elenent not established, data errors, was not
applicable to the Application.



forth in the Code (and was thus nore than sufficient to support a

smal | -scal e anendnent to the Conprehensive Plan) the Planning and
Devel opnent Departnent’s Staff Report (the “Staff Report”)
recommended denial of the Application. (P. Vol. I, Tab K).

Petitioners’ Application was heard by the Pl anni ng Conm ssion
for the City of Jacksonville Beach. (P. Vol. Il, Tab P). At this
hearing, Petitioners presented expert testinony and exhibits to
establish five of the six factors set forth in the Code sufficient
for granting the Application. The only opposition to the
Application, other than the Staff Report reconmendation, was that
present ed by non-expert nmenbers of the public who (conprised nostly
of adjoining residential land owners) voiced their general
opposition to any developnent in the area and their specific
opposition to the Application. (P. Vol. Il, Tab P). Despite this
| ack of expert testinony opposing the Application and despite the
| ack of any credible opposition, the Planning Conm ssion voted to
deny the Application in a three to two vote. (P. Vol. Il, Tab P
pp. 66-67) .

Petitioners properly and tinely objected to this denial by the
Pl anni ng Conm ssion, pronpting a hearing before the Respondent’s
Gty Council. (P. Vol. Il, Tab Q. At the hearing, Petitioners
again presented expert testinony along with certain exhibits in
support of their Application. (P. Vol. Il, Tab Q.

David Van Horn, a Certified Planner who had participated in
the preparation of the Respondent’s Conprehensive Plan, testified
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on behal f of the Petitioners. (P. Vol. Il, Tab Q pp.15-16). M.
Van Horn testified without rebuttal or contradiction that the Code
only requires that one of the six factors be established in order
to obtain approval of a request for a small-scal e anendnent to the
Conprehensive Plan; and that Petitioners established five of the
six factors. (P. Vol. Il, Tab Q pp.15-29). Specifically, M. Van
Horn® testified that: (1) there were changed projections in the
Conprehensive Plan as a result of the fact that there had been
changes in the original proj ecti ons, i ncluding popul ation
i ncreases, since the date that the original Conprehensive Plan was
prepared in 1985; (2) since the current growh in the area was not
anticipated at the tinme the Conprehensive Pl an was adopted, there
wer e changed assunptions in the original Conprehensive Plan; (3)
there were new issues that had arisen after the adoption of the
Conpr ehensive Plan, including the elimnation of 180,000 square
feet of avail abl e and pl anned conmerci al professional office space
in a devel opnent of regional inpact (“DRI”) located in the Cty;
(4) there was a need for additional detail or conprehensiveness in
t he Conprehensive Plan due to changes in the popul ation esti mates
and the elimnation of the office space in the DRI; and (5) there

were updates that needed to be nmde to the data used for the

3 M. Van Horn is a nmenber of the American Institute of
Certified Planners and holds a nmaster’s degree in planning. (P.
Vol. I'l, Tab Q p.15).



original Conprehensive Plan as to population increases and the
i ncreased need for office space. (P. Vol. Il, Tab Q pp.15-29).

Further, M. Van Horn testified that Petitioners’ proposed
devel opment shoul d be considered “infill”, since it would serve as
a transition between the higher and equally intensive conmerci al
uses to the north and west, on the one hand, and the residenti al
uses to the east and south, on the other hand. (P. Vol. |1, Tab Q
p. 19). M. Van Horn denonstrated that Petitioners’ Application
shoul d be grant ed because Petitioners nore than established five of
the six factors set forth in the Code.

Petitioners also presented expert testinony froma traffic
engi neer, Jim Robinson.* M. Robinson testified that there would
be no negative inpact on traffic congestion in the area when
conpared to the existing use; that the | evel of service standards
enbodi ed in the Conprehensive Plan will not be violated for South
Third Street for the proposed devel opnent; and that the proposed
anmendnent will actually result in inproved traffic safety when
conpared to the existing permtted use (due to the fewer nunber of
curb cuts that will be needed for Petitioners’ proposed devel opnent

versus the nunber that woul d be needed to develop this property as

4 M. Robinson is a registered professional engineer in four
states, including Florida. Additionally, M. Robinson is a nmenber
of the Expert Wtness Council of the Institute of Transportation
Engi neers, the national organization that focuses on traffic and
transportation matters, and is a recent past president of the
Florida Section of the American Society of Cvil Engineers. (P.
Vol. I, Tab Q p.31).



residential). (P. WVol. IlI, Tab Q pp.30-39). Therefore,
Petitioners established that there would be no negative inpact
caused by the traffic generated by the proposed devel opnent.
Petitioners also presented the expert testinony of Duncan
Ennis,® a licensed real estate appraiser, who testified that there
woul d be no depreciation in the value of the surroundi ng resi dences
if Petitioners’ Application was approved. (P. Vol. 11, Tab Q
pp.39-44). In fact, M. Ennis testified that, based upon his study
of areas where simlar professional offices had been built, there
woul d be an appreciation in the value of the surroundi ng resi dences
if Petitioners’ Application was approved. (P. Vol. 11, Tab Q
pp. 42-44) . Thus, the proposed devel opnent woul d not negatively
i npact the value of the surrounding property. M. Ennis further
testified that single famly devel opnent al ong South Third Street
had | ong si nce becone undesirabl e, as evidenced by the fact that no

residential hones facing the heavily trafficked Third Street have

been constructed in the Gty of Jacksonville Beach in over thirty-

seven (37) years. (P. Vol. 11, Tab Q p.42). Therefore, the only

conpet ent expert testinony established that conmercial professional
of fice use would be a proper use for this site and woul d have no

negati ve inpact on the value of the surroundi ng properties.

5> M. Ennis is a Menber of the Appraisal Institute (MAI) and
a Residential nmenber of the Appraisal Institute (RM. M. Ennis

has actively appraised residential, comercial, industrial and
speci al purpose properties in Jacksonville and Jacksonville Beach
for 23 years. (P. Vol. 11, Tab Q pp.39-40).
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Finally, Petitioners produced Garry Abbey, a licensed civil
engi neer, who testified concerning his study of the feasibility of
devel oping residential |lots that backed onto Third Street and had
access onto Madrid Street. (P. Vol. 11, Tab Q pp.42-47). This
study was comm ssioned by Petitioners as a result of suggestions by
Respondent that hones could be constructed with their back yards
abutting Third Street and that Petitioners’ property could thus be
devel oped as residential. Apparently, the Respondent has all but
conceded that the devel opnent of these lots as residential hones
facing Third Street is not practical. |In order to inplenent this
suggestion, Petitioners would have had to use one of their lots for
an access road from Madrid and would have had to have another
access road running parallel to Madrid Street due to the odd shape
of the parcel. M. Abbey testified that, after subtracting that
portion of land required for the new road that these proposed
residential lots would front onto, such a proposed devel opnment
would | eave the remaining portions of the lots too small and
undesirable for use as residential |ots. (P. Vol. Il, Tab Q
pp. 42-47) . He also testified that the Fire Marshall raised a
concern that it would be difficult to obtain enmergency access or
access wth any large trucks (for garbage, utilities, etc.) to
t hese proposed new lots fromthe proposed access road. (P. Vol.
1, Tab Q p.45). Therefore, the only conpetent testinony, expert
or otherwi se, established that such a residential devel opnent, as
was suggested by Respondent, was not feasible.

9



A nunber of the many nenbers of the lay public present also
spoke. The various speakers raised i ssues such as the availability
of other comrerci al space, their speculation that increased traffic
congestion may be caused by Petitioners’ developnent, their
specul ated and unsubstantiated fear of the reduction of their
personal property values, their opinions that the Conprehensive
Pl an shoul d not be nodified, and their fear of the precedent that
t he devel opnent woul d set for the remai ni ng undevel oped resi denti al
|l and along Third Street. (P. Vol. |1, Tab Q pp.42-98). Al of
t he speakers recommended di sapproval of the Application. (P. Vol.
1, Tab Q pp.42-98). However, none of these speakers qualified as
experts, and none presented any factual basis for their statenents.
(P. Vol. Il, Tab Q pp.42-98). Absol utely no studies or expert
testinmony was introduced in opposition to Petitioners’ evidence.
Therefore, the only testinony that was presented in opposition to
Petitioners’ application was nerely opinion testinony of the many
menbers of the public who were present at the hearing and who were
testifying based on speculation and enption w thout any factua

support or basis. In sum no expert testinony or evidence was

presented by the Respondent.

Despite the lack of expert testinony or other conpetent

substanti al evi dence upon which to deny the Application, Respondent

voted to deny Petitioners’ Application. (P. Vol. 11, Tab Q
pp. 101-02). Petitioners properly and tinely objected to this
deci si on. (P. Vol. 11, Tab Q pp.101-102). Petitioners then

10



appeal ed this decision to the Fourth Judicial Crcuit Court, in and
for Duval County, Florida (the “Circuit Court”). (P. Vol. I, Tab
E). The Crcuit Court, through a Petition for Wit of Certiorari,
Pursuant To Rule 9.100(f), Florida Rules O Appel |l ate Procedure O,
In The Alternative, Action For Declaratory And Injunctive Relief,
hel d on June 30, 1998, that: (1) the decision by alocal governnent
concerning smal | -scal e anmendnents i s quasi-judicial in nature, and
thus, the correct standard of judicial reviewis whether there is
conpetent substantial evidence to support the |ocal governnent’s
deci sion; (2) since the standard of reviewis conpetent substanti al
evidence, review by certiorari 1is proper; (3) there was no
evi dence, nuch | ess conpetent substantial evidence, to support the
City's decision to deny Petitioners’ Application for the small -
scal e anendnent; and (4) even if decisions by a |ocal governnent
concerning smal | -scal e anendnents are | egi sl ative and thus entitled
to a fairly debatable standard of review by declaratory and/or
injunctive relief, the Gty failed to show that its decision was
fairly debatable. (P. Vol. I, Tab J). As such, the Crcuit Court
granted Petitioners’ Petition for Wit of Certiorari, quashed
Respondent’ s deci sion to deny Petitioners’ Application for a small -
scal e amendnent to the Conprehensive Plan, and ordered Respondent
to grant Petitioners’ Application for a small-scale anmendnent to
t he Conprehensive Plan. (P. Vol. |, Tab J).

Respondent, on July 27, 1998, filed a Petition for a Wit of
Certiorari with the First District. Jurisdiction was based on

11



Article V, Section 4(b)(3), Florida Constitution, and Rule
9.030(b)(2)(B), Florida Rules of Appellate Procedure. On March 30,
1999, the First District reversed the Oder of the Grcuit Court,
in part, by holding: (1) a decision by a local governnent
concerning small-scale anendnents is legislative in nature, and
thus, the correct standard of judicial reviewis whether the |ocal
governnment’s decision is fairly debatable; and (2) since the
correct standard of judicial review is whether the |[ocal
governnment’s decision is fairly debatable, review by certiorari is
i nproper and the correct nethod of reviewis by declaratory action
and/or injunctive review. (P. Vol. I, Tab L). As aresult of this
hol ding, the First District remanded the case back to the Circuit
Court to determ ne whet her Respondent’s denial of the Application
was fairly debatable. (P. Vol. I, Tab L). Finally, the First
District certified the followng issue as one of great public
i nportance to this Court:

ARE DECI SI ONS REGARDI NG SMALL- SCALE

DEVELOPMENT  AMENDMENTS PURSUANT TO SECTI ON

163.3187(1)(c), FLORI DA STATUTES, LEQ SLATI VE

IN NATURE AND, THEREFORE, SUBJECT TO THE

FAI RLY DEBATABLE STANDARD OF REVI EW OR QUASI -

JUDI Cl AL, AND SUBJECT TO STRI CT SCRUTI NY?
(P. Vol. 1, Tab L, p.8).

Since the GCrcuit Court had already determ ned that

Respondent’ s denial of the Application was not fairly debatabl e,

given the lack of any conpetent, substantial evidence to support

Respondent’ s deci si on, Respondent filed a Motion for Rehearing on

12



April 9, 1999, and Petitioners filed a Mtion for Rehearing on
April 13, 1999. (P. Vol. I, Tab M. These notions were deni ed by
the First District on May 6, 1999. (P. Vol. |, Tab N).

On May 26, 1999, Petitioners tinely invoked the discretionary
jurisdiction of this Court by serving Respondent with Petitioners’
Notice to Invoke Discretionary Jurisdiction and filing the sane
with the First District on My 27, 1999. (P. Vol. I, Tab O.
Petitioners respectfully request that this Court reverse the
decision of the First District and reinstate the Crcuit Court’s

O der.

Summary of Argqument

The issue in this case, the proper standard for judicial
review of a |ocal governnment’s decision of an application for a
smal | -scal e anendnent to a conprehensive plan, was not resol ved by

this Court in Martin County v. Yusem 690 So. 2d 1288, 1293 n.6

(Fla. 1997). This Court, in Yusem held that |arge-scale
anendnents to a conprehensive plan, because of the integrated
review process nandated by the Legislature, are legislative in
nature and thus are subject to a fairly debatable standard of

revi ew. Prior to Yusem this Court held in Board of County

Commirs v. Snyder, 627 So. 2d 469 (Fla. 1993), that rezoning

deci sions, which are considered only at the local |evel and are at

13



ri sk of being based on nei ghborhoodi smand a popularity poll, are
quasi -judicial and thus subject to judicial reviewto determne if
conpetent, substantial evidence supported the |ocal governnent’s
deci sion. Because decisions on small-scal e anendnents (i n addition
to decisions on rezonings and | arge-scal e anendnents) are a maj or
part of land use planning, it is submtted that this Court should
accept jurisdiction and resolve this issue.

Because the Legislature <created a process for the
consideration of a snmall-scale anmendnent which is akin to the
process for consideration of an application for rezoning (i.e.
review only by the | ocal governnent), the appropriate standard for
judicial review of a small-scale anendnent is conpetent,
substantial evidence. Likew se, because the process created by the
Legislature for small-scale anendnents does not require the
integrated review by various |evels of governnment mandated by the
Legi slature for |arge-scale amendnents, the proper standard of
review for small-scale anendnents is the conpetent, substantia
evi dence standard described by this Court in Snyder. Thi s
conclusion is supported by the rationale formng the basis of this
Court’s opinions in Snyder and Yusem and is further supported by
the process set up by the Legislature in Section 163.3187, Florida
Statutes, for the review of an application for a small-scale
anendnent to a conprehensive plan.

In particular, this Court in Snyder found that the Florida
Legi slature enacted the Gowth Managenent Act (the “Act”) in
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response to concerns that |and use decisions were based on the
“rank political influence” of the l|local electorate who were in
attendance at the |ocal hearing. See 627 So. 2d at 472-73.
Because rezoning decisions, wunlike decisions on |arge-scale
anendnents, are considered only at the |l ocal | evel before the | ocal
el ectorate, this Court held that the | ocal governnent woul d have to
present conpetent, substantial evidence supporting its decision to
deny an application for rezoning where the | andowner showed the
application to be consistent wwth the conprehensive plan. 1d. at
476. Thus, the basis of the decision in Snyder was the character
of the hearing (local hearing simlar to a judicial proceeding) and
the possibility of political influence on the decision.

Simlarly, in Yusem this Court explainedits hol ding based on
the character of the hearing. Specifically, this Court found that
the integrated review process mandated by the Legislature for
| arge-scal e anendnents ensures that the policies and goals of the
Act are followed. 690 So. 2d at 1294. Moreover, this Court found
that the process for consideration of a |arge-scale anmendnent was
“in contrast to a rezoning proceeding, which is only eval uated on
the local level.” 1d.

Simlar to rezonings, and contrary to | arge-scal e anendnent s,
applications for small-scal e anendnents are only eval uated on the
| ocal |evel, and thus, such deci sions are exposed to the dangers of
nei ghbor hoodi sm and popularity polls. As found by this Court in
Snyder, the Act was enacted to address these dangers.
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Addi tionally, in accordance with the rational e of Snyder and Yusem
because the Act only mandates a |ocal hearing for decisions on
smal | -scal e anendnent s, judicial reviewof such deci sions shoul d be
based on the existence of conpetent, substantial evidence.
Crucially, if the local governnent wants to create a |egislative
process for review of a small-scale anendnent, then the I ocal
government can opt into the integrated revi ew process nmandated for
| ar ge-scal e amendnents. See 8 163.3187(1)(c)3., Fla. Stat.

The First District’s decision in the instant case and the

Fifth District’s decision in Fleeman v. Cty of St. Auqustine

Beach, 728 So. 2d 1178 (Fla. 5'" DCA 1998), are sinply erroneous and
are inconsistent wwth the rationale of Yusem and Snyder and with
the framework created by the legislature for the consideration of
smal | -scal e anendnents. Initially, the Legislature had answered
t he questions which the Fifth District in Fl eeman believed renmai ned

open. Specifically, the Legislature answered the questions, “how
small nust the parcel be” and “how nmany other people nust be

affected” by defining a snmall-scale anendnent as concerning | ess

than ten acres of land. |If the Legislature finds that ten acres
i npacts too many people, then the Legislature will anmend the
statute.

Moreover, as defined by the Legislature, a snall-scale
anendnent is an application of policy. Specifically, a snall-scale
anendnent may be adopted only if it does not involve a text change
to the goals, policies, and objectives of the |local governnent’s
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conprehensi ve plan. See 8§ 163.3187(1)(c)1.d., Fla. Stat. Instead,
an applicant for a small-scal e amendnent nust show that, because of
a change 1in circunstances from those considered when the
conpr ehensi ve pl an was adopt ed, an additional zoning classification
is consistent with the goals and policies of the conprehensive
plan. This constitutes an application of fixed policy to existing
ci rcunst ances whi ch were not foreseen at the tine the conprehensive
pl an was adopted, but which are consistent with the policies
al ready adopt ed.

Because an application for a small-scale anendnent 1is
considered only at the local |evel and because a snall-scale
amendnent, by definition, is only an application of policy,
deci sions concerning a small-scal e anendnment shoul d be subject to
a conpetent, substantial evidence standard of review. As such, the

First District’s Oder should be reversed.
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Legal Argument and Supporting Authority

A LOCAL GOVERNMENT DECI S| ON CONCERNING A SMALL-
SCALE AVENDVENT |'S A QUASI - JUDI CI AL ACTION WHICH | S
SUBJECT TO JUDICI AL “STRI CT SCRUTINY” PURSUANT TO
FLORIDA CASE LAW AND SECTION 163.3187(1)(c),
FLORI DA STATUTES.

This Court, in Martin County v. Yusem 690 So. 2d 1288 (Fl a.

1997), noted that the applicable standard of review announced for
| ar ge- scal e anendnents was not necessarily the applicable standard
of review for small-scal e devel opnent. Specifically, this Court

st at ed:

W do note that in 1995, the |egislature anmended
section 163.3187(1)(c), Florida Statutes, whi ch
provi des special treatnent for conprehensive plan
anendnents directly related to proposed small-scale
devel opnment activities. Ch. 95-396, 85, Laws of Fla.
W do not nmake any findings concerning the appropriate
standard of review for these snall-scale devel opnent
activities.

Yusem 690 So. 2d at 1293 n.6 (Fla. 1997) (enphasis added).
Until the “Local Governnent Conprehensive Planning Act” was
adopted in 1975, local =zoning ordinances controlled |and use

deci sions. See Board of County Commirs v. Snyder, 627 So. 2d 469,

472 (Fla. 1993). In the early years of |and use zoning, both state
and federal courts adopted a highly deferential standard of
judicial reviewbecause these courts consi dered zoni ng decisions to

be legislative in nature. [d. (citing Village of Euclid v. Anber

Realty Co., 272 U. S. 365 (1926); and Gty of Mam Beach v. QCcean

& Inland Co., 3 So. 2d 364 (Fla. 1941)). However, over tine,

Florida appellate courts increasingly becane divided on whether
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rezonings were “legislative” or *“quasi-judicial” proceedings.
Utimately, in 1993 this Court in Snyder held that rezoning
decisions are quasi-judicial in nature and, thus, subject to a
strict scrutiny standard of review by certiorari. 1d.

In particular, this Court in Snyder found that the Florida
Legi slature enacted the Gowh Mmnagenent Act (the “Act”) in
response to concerns that |and use decisions were based on the
“rank political influence” of the l|local electorate who were in
attendance at the |ocal hearing. See 627 So. 2d at 472-73.
Because rezoning decisions, wunlike decisions on |arge-scale
anendnents, are considered only at the |l ocal | evel before the | ocal
el ectorate, this Court held that the | ocal governnent woul d have to
present conpetent, substantial evidence supporting its decision to
deny an application for rezoning where the | andowner showed the
application to be consistent wwth the conprehensive plan. 1d. at
476. Thus, the basis of the decision in Snyder was the character
of the hearing (local hearing simlar to a judicial proceeding) and
the possibility of political influence on the decision.

In 1986, the Florida Legislature adopted Laws 1986, Ch. 86-
191, Section 10, to allow a future land use map reclassification
for small -scal e, residential devel opnents of five (5) acres or |ess
and smal | -scal e, non-residential devel opnents of three (3) acres or
|l ess. See Ch. 86-191, 8 10, Laws of Fla. Before these snmall-scale

devel opnent anmendnents coul d be approved, they had to be submtted
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to the Departnent of Community Affairs for review ® 1d. However

in 1992, the Florida legislature streamined the Departnent of
Community Affairs’ mandatory review and increased the allowable
“smal | -scale” parcel to ten (10) acres for both residential and
non-residential uses. Ch. 92-129, 8 8, Laws of Fla. Critically,
the primary notive for streamlining the Departnment of Conmunity
Affairs review and i ncreasing the acreage size in 1992 was for the
express purpose of elimnating the unnecessary delay and costs in

approving projects subject to the Departnent of Comrunity Affairs

6 The Departnment of Community Affairs is the lead state
governmental agency in the conprehensive planning process. The
Department’ s responsibilities include:

1. Pre-adoption review of I|ocal conprehensive plans
for consistency wth the state conprehensive plan
and strategic regional policy plans;

2. Post - adopt i on “conpl i ance determ nations” for | ocal
conpr ehensi ve plans and pl an anendnents;

3. Adoption and inplenmentation of rules governing
contents of conpr ehensi ve pl ans and | and
devel opment regul ations, including concurrency
managenment systens; and

4. Assurance that |ocal governnents inplenent their

conprehensi ve plans through the adoption of I|and
devel opnent regul ati ons.

See generally Ch. 163, Fla. Stat (1997). Critically, as wll be
di scussed infra, in the context of this Court’s holding in Yusem
the Departnment of Community Affairs does not nmake post-adoption
conpliance determ nations for small-scale anendnents to a | ocal
governnment’s conprehensi ve plan “unl ess the | ocal governnent el ects
to have them subject to those requirenents.” See 8§
163.3187(1)(c)3., Fla. Stat. (1997) (enphasis added). The
| egi sl ature clearly envisioned that | ocal governnents could opt in
and have even snmall-scale anmendnents treated the sanme as | arge-
scal e anendnents. A distinction between the handling of the two
was clearly envisioned by the | egislature.
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review. See 1992 Florida Senate Staff Anal ysis and Econom c | npact
Statenent for Bill No. CS/SB 1882; (P. Vol. |, Tab H, pp.5-8).

Finally, in 1995, |ess than two years after this Court decided

Snyder, the Florida | egi sl ature elimnated the mandat ory Depart nent
of Comunity Affairs review for snall-scale anendnents’ and
inplicitly stated that small-scale anmendnents concern policy

application and not policy nmaking by anending the statute to read,

in pertinent part:

(c) . . . . [a] small-scal e devel opnent anmendnent may
be adopted only under the follow ng conditions:

1. The proposed anendnent involves a use of 10
acres or fewer and:

d. The proposed anmendnent does not involve a
text change to the goals, policies, and
objectives of the [ocal governnment’s

conpr ehensi ve plan, but only proposes a | and
use change to the future |l and use map for a
site-specific smal | scal e devel opnent
activity.

8 163.3187(1)(c), Fla. Stat.(enphasis added). Therefore, presently
under Section 163.3187(1)(c), Florida Statutes, a snall-scale
anendnent cannot be adopted unless it is both fewer than 10 acres

and does not change the goals, policies and objectives of the | ocal

! Section 163.3187(1)(c)3., Florida Statutes, reads, in

pertinent part: “Small scal e devel opnent anendnments . . . require
only one public hearing before the governing board, which shall be
an adoption hearing . . . and are not subject to the requirenents

of s. 163.3184(3)-(6) unless the local governnent elects to have
t hemsubject to those requirenents.” (Enphasis added). Critically,
Sections 163.3184(3)-(6) contain the integrated review process
mandated for | arge-scale anendnents to the Conprehensive Pl an
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conpr ehensi ve pl an. See 1d. Rat her, the proposed snall-scale
anendnent may only be adopted if it involves fewer than 10 acres
and the request involves only a change to the future | and use map
(i.e., policy application). See id. Gven these critica
requi renents and di stinctions, Petitioners respectfully submt that
deci sions regarding smal |l -scal e devel opnent anendnents are quasi -
judicial under the reasoning of both Snyder and Yusem
In Snyder, this Court, agreeing with the |lower court,

announced a three-factor test for determning whether |ocal
government review is |legislative or quasi-judicial in nature:

[ Rl ezoning actions which have an inpact on a limted

nunber of persons or property owners, on identifiable

parties and i nterests, where the decisionis contingent

on a fact or facts arrived at from distinct

alternatives presented at a hearing, and where the

decision can be functionally viewed as policy

application, rather than policy setting, are in the

nature of . . . quasi-judicial action.
627 So. 2d at 474 (quoting Snyder, 595 So. 2d at 78). As such
under Snyder, a | ocal governnent decisionis quasi-judicial if: (1)
it involves a site specific decision which will have a limted
i npact on the surrounding community; (2) the decisionis contingent
on a fact or facts arrived at fromdistinct alternatives presented
at a hearing; and (3) the decision can be functionally viewed as
policy application rather than policy making.

In the case of a small-scale anendnent to the Conprehensive

Pl an, as stated above, the Florida | egislature, |less than two years

after Snyder was deci ded, anended Section 163.3187(1)(c), Florida
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Statutes, to track the above three Snyder requirements for
classifying a decision of a |ocal governnment as quasi-judicial
First, before a small -scal e anendnent can be adopt ed, the requested

change has to involve site specific land of fewer than 10 acres

(i.e., site specific wth limted inpact).? See 8§
163.3187(1)(c)1., Fla. Stat. Second, as the Statenent of the Case
and Facts show, the decision in this case was conti ngent on a fact
or facts arrived at from distinct alternatives presented at a
hearing. Finally, not only can the small-scal e anendnent deci si on
be functionally viewed as policy application rather than policy
maeking, the Florida legislature has nmandated that result.
Specifically, as stated above, a small-scal e anendnent cannot be
adopted unless it is shown that the anmendnent is consistent with

the goals, policies and objectives of the conprehensive plan. See

8§ 163.3187(1)(c)1l.d., Fla. Stat. (1995). Once consistency is
shown, as in the instant case,® then the decision is one of pure

policy application, not policy naking, because the change requested

8 If the Florida Legislature finds, in the future, that a 10-
acre site is not sufficiently limted or is overly limted, then
the Florida Legislature can anmend the statute.

® Specifically, as is discussed in the Statenent of the Case
and Facts, supra, Petitioners, through the use of several experts
and ot her evidence, were able to show that the requested | and use
map change was consistent with the goals and policies of the Gty’'s
| and use pl an.
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is only to the future land use map and not to the actual text of
t he conprehensive plan.® |[d.

Further, this Court’s decision in Martin County v. Yusem 690

So. 2d 1288 (Fla. 1997), supports the conclusion that decisions
concerning the approval of a snall-scale anmendnent are quasi-
judicial, rather than legislative in nature. In Yusem the
| andowner owned 54 acres that were part of a 900-acre tract with a
land use allowing up to two units per acre. Id. at 1289-90.
However, the future land use map restricted the 900-acre tract to
one residential unit per two acres. |1d. at 1290. As such, Yusem
requested an anendnment to the future land use map from “Rural

Density” to “Estate Density” in order to obtain a density of two

10 One Circuit Court explained this critical distinction as
fol | ows:

The requested change presented by Petitioner in his
case neets the requirenents of a small-scale
devel opnent activity. . . . It would appear that the
request ed change in the conprehensive plan nmade by the
Petitioner was consistent with the stated policies of
t he conprehensive plan, would not have resulted in a
change of the text of the conprehensive plan, and woul d
belimted to change in the future | and use desi gnati on

on the future land use maps. . . . In as nuch as this
change was i mpl enentation of stated policy of the plan
and was specific in its intent, it appears to this

court that this small-scal e anendnment was not the broad
fornmul ation of policy associated with the |leqgislative
decision. Rather, this small-scale amendnent was the
application of policy associated wth quasi-judicial
deci si ons.

Gondin v. Gty of Lake Wales, 5 Fla. L. Wekly Supp. 727, 728
(Fla. 10" Cir. Ct. 1998) (enphasis added).
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units per acre. Id. Yusem also requested a re-zoning of his
property from Agricultural to Residential. 1d.

Initially, the Martin County Comm ssion voted to begin the
Chapter 163 anmendnent-adoption process by transmtting a copy of
t he proposed anendnent to the Departnent of Community Affairs. 1d.
The Departnment of Community Affairs reviewed the data and
recommended that Martin County either abandon the anmendnent or
revise the data and analysis. [d. Upon reconsideration by the
Martin County Comm ssion, the proposed anendnent was denied. 1d.
A petition for certiorari was filed in the Grcuit Court, which
guashed the denial, relying upon the Snyder District Court opinion

and this Court’s decision in Gty of Ml bourne v. Puma, 630 So. 2d

1097 (Fla. 1994). |d. at 1290-91. The Fourth District Court of
Appeal concluded that Martin County’s decision was subject to the
“strict scrutiny” standard of review, but dism ssed the petition on
ot her grounds. 1d. at 1290.

Upon review, this Court held that |ocal governnent decisions
regarding whether to approve an application for a |arge-scale
amendnent are legislative in nature and, thus, subject to a fairly
debat abl e standard of review Id. at 1293-94. However, in

reaching this holding, not only did this Court expressly limt the

1 |I'n Puma, this Court accepted jurisdiction over a decision
involving arezoning froma |l owdensity residential to a commerci al
classification. 630 So. 2d 1097. Utimtely, this Court renmanded
Puma to the Fifth District for further consideration in |light of
this Court’s then recent opinion in Snyder. |d.
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deci sion to | arge-scal e anendnents, 2 but the underlying rationale
of Yusemreveals that a different standard of review is applicable
to smal |l -scal e anmendnents.

Specifically, this Court in Yusem found that the county was
required to evaluate the |likely inpact such anmendnents woul d have
on the county’s provision of |ocal services, capital expenditures,
and its overall plan for growh and further devel opnent of the

surrounding area. 1d. at 1294 (quoting Martin County v. Yusem 664

So. 2d 976, 981 (Fla. 4'" DCA 1995) (Pariente, J., dissenting)). In
Yusem the decision whether to allow the proposed anendnent to the
| and use plan and then whether to adopt the anmendnent, involved
consi derations well beyond the | andowner’s 54 acres. [d. (quoting
sane). In contrast, there were no simlar considerations in the
i nstant case. The Respondent did not have to nake this extensive
eval uation in order to decide this issue. The decisionwas |imted
to the £+ 1.7 acres and would be no nore involved than a typical
rezoni ng deci sion.

Additionally, a small-scal e anendnent is distinguishable from
a | arge-scal e anendnent because, as this Court recogni zed i n Yusem
when a |l|arge-scale anendnent is being considered, Sections
163.3184(3)-(6), Florida Statutes, require that after holding a

public hearing that the |ocal governnent transmt the proposed

12 See Yusem 690 So. 2d at 1293 n.6 (Fla. 1997).
13 See note 20, infra.
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amendnent to the state land planning agency, the appropriate
regi onal planning council, the water managenent district, and the
Department of Transportation. See 8§ 163.3184(3), Fla. Stat. In
contrast, Section 163.3187(1)(c)3., Florida Statutes, addressing
smal | -scal e anendnents to the Conprehensive Plan, specifically
states that the procedural requirenents for snmall-scal e anendnent s
“are not subject to the requirenents of Sections 163.3184(3)-(6)
unl ess the local governnment elects to have them subject to those
requi renents.” 8 163.3187(1)(c)3., Fla. Stat. (enphasis added).
Sections 163.3184(3)-(6), Florida Statutes, provide various and
integrated levels of review, to wit: intergovernnental review,
regi onal and county review and state | and pl anni ng agency revi ew.
Because the Florida Legislature defined a smal | -scal e anendnent as
excl udi ng policy changes, the Florida Legi sl ature decided that this
integrated review process should not apply to snall-scale
anendnents. See 8 163.3187(1)(c)3., Fla. Stat.

This Court in Yusemrelied on Chapter 163, part Il, Florida
Statues, the Local Governnent Conprehensive Planning and Land
Devel opnent Regul ation Act (the “Act”), for its holding that |arge-
scal e anmendnents are legislative in nature. 690 So. 2d at 1294.
Specifically, this Court stated that the Act provides a two-stage
process for large-scale anmendnents to a Conprehensive Plan
transmttal and adoption. 1d. |If the local governnment transmts
t he proposed anendnent to the Departnent of Community Affairs (the
“Departnent”), the Departnent, after reviewing the anendnent,
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provi des the | ocal governnent with its objections, recomendati ons
for nodifications, and the comments of any ot her regi onal agenci es.
Id. (citing 8§ 163.3184(4), Fla. Stat.). Then, the | ocal governnent
may: “(1) adopt the anendnent; (2) adopt the anmendnent wth
changes; or (3) not adopt the anendnent.” Id. (citing 8
163.3184(7), Fla. Stat.).

I f the | ocal governnment adopts the anmendnent, the Departnent

again reviews the anendnent. Id. (citing 8§ 163.3184(8), Fla.
Stat.). If an amendnent is found not to be in conpliance with the

Act, the State Conprehensive Plan, and the Departnent’s m ninmm
criteria rule, then the matter is referred to the Adm nistration
Comm ssion. 1d. (citing 88 163.3184(1)(b), (9)(b), (10)(b), Fla.
Stat.). This Comm ssion, which is conposed of the Governor and the
Cabinet, is then enpowered to |evy sanctions against a |ocal
government, including directing state agencies not to provide the
| ocal governnment with funding for future projects. 1d. (citing 8
163. 3184(11)(a), Fla. Stat.). In Yusem this Court concl uded:

This integrated review process ensures that the

policies and goals of the Act are followed. The strict

oversight on the several |evels of governnment to

further the goals of the Act is evidence that when a

| ocal governnent is anending its conprehensive plan, it

is engaging in a policy decision. This is in contrast

to a rezoning proceeding, which is only evaluated on
t he | ocal |evel.

Id. (enphasis added). This is the precise rationale for this
Court’s holding in Yusem which mandates that a different standard

of review be applied to small-scal e anendnents.
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In contrast to the integrated review process required for

| ar ge- scal e anendnents, small-scal e anendnents are not required to

be reviewed by these various “levels of government.” Rather, the
Application proceeds imediately to the |ocal hearing. See 8§
163.3187(1)(c)3., Fla.  Stat. Therefore, |local governnments

reviewi ng applications for small-scal e anendnents are not subject
to the same strict oversight by various |levels of governnent as

they are with large-scal e plan anmendnents.!* The judicial system

4 In the instant case, the Circuit Court recognized the
critical distinction between the conprehensive, intergovernnental
review  of | ar ge-scal e amendnent s and t he absence of

i ntergovernnental review for small-scal e anendnents, by stating:

Large scal e anendnents involve policy making by the
| ocal governnment and require several reviews at both
the state and | ocal governnent |evels. 8§ 163.3184(3) -

(10), Fla. Stat. (1995). In contrast, small scale
amendnents are only reviewed at the |ocal governnent
| evel . As such, the proceedings involved in snal

scal e anendnments are alnost identical to those for a
rezoni ng, and they |Ii kew se i nvol ve policy application.
See § 163.3187 (1)(c), Fla. Stat. (1995). The Florida
Suprene Court, in Yusem recognized that:

This integrated review process [for |arge
scal e conprehensi ve pl an anendnent s] ensures
that the policies and goals of the Act are
fol | oned. The strict oversight on the
several |evels of governnent to further the
goals of the Act is evidence that when a
| ocal gover nnment IS amendi ng Its
conprehensive plan, it is engaging in a
policy decision. This is in contrast to a
rezoni ng proceedi ng which is only eval uated
on the | ocal |evel.

Yusem 690 So. 2d at 1294. In contrast to |arge scale

conpr ehensi ve pl an anendnent s, smal | scal e
conprehensive plan anendnents, |ike requests for a
rezoni ng, are only evaluated on the |l ocal level. Small
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does not need to scrutinize a decision which has been thoroughly
revi ewed and scrutinized al ready, such as deci si ons made regardi ng
| arge-scal e anendnents. Such thorough review of |arge-scale
amendnents is necessary because such anmendnents affect policy
deci sions ranging beyond the anendnent itself. Because these
deci sions affect policy beyond the anmendnent itself, strict review
is conducted by various |levels of quasi-Ilegislative agencies who
are accountable to each other.

However, it is necessary to scrutinize a decision whichis not
protected by so nmany procedural safeguards and |evels of
| egi sl ative review. Especially where, as in the instant case, the
| ocal el ected governnment can deny an application solely based upon
t he demands of the voting public wi thout presenting its own expert

testinony or evidence.®® It is submtted that the Legislature

scal e conprehensive plan anendnents, due to the fact

that they are limted review proceedings, involve
policy application rather than policy making. As a
result, small scal e conprehensi ve pl an anendnents, |ike

rezoni ngs, are quasi-judicial proceedings subject to
strict scrutiny and the conpetent, substantial evidence
standard of review. See Board of County Conmi Ssioners
V. Snyder, 627 So. 2d 469, 474-475 (Fla. 1993).
Therefore, this Court finds that the Respondent’s
decision is properly reviewable by certiorari and is
subject to strict scrutiny.

(P. Vol. I, Tab J, pp.11-12).

15 Since the local governnent can elect to have its small -
scale anendnents subject to the extensive and integrated
i ntergovernnmental review pursuant to Section 163.3187(1)(c)3.,
Florida Statutes, it has the option of having its deci sions subj ect
to a legislative process. However, a |ocal governnent should not
be able to both el ect not to have i ntergovernnental review and then
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understood, indrafting Section 163.3187(1)(c)3., Florida Stat utes,
that reviewof small-scal e anendnents was a quasi -j udi ci al process.
The Respondent made clear, with or without evidence, it will make
what ever arbitrary decision it wants. This type of decision-
maki ng, affecting the rights of only a few people, should be
properly scrutinized by the judicial system

Finally, there are additional strong policy reasons to require
a strict scrutiny standard of review for small-scal e anendnents.
Specifically, |local boards that nmake pl anni ng and zoni ng deci si ons
are conposed of political electees and/or appointees. Therefore,
they may be swayed by the opinions of their electorate. As such,
deci sions may be based solely on elected officials responding to
their electorate. The |legal requirenent that these decisions be
based on conpetent, substantial evidence is the only control by
which these boards are prevented from being swayed by their
el ectorate. In contrast, when a | arge-scal e anendnent i s at issue,

the various levels of governnent help control the process and

make arbitrary and basel ess deci sions behind the transparent veil
of a “legislative judgnent”. Stated differently, a |Iocal
gover nnment should not be able “to have its cake and eat it too.”
| f the | ocal governnent believes the small-scal e anendnent process
shoul d be | egislative, then the | ocal governnent can opt into the
| egi sl ative review process. In the instant case the Respondent
clearly understood it was acting in its quasi judicial capacity,
and in fact announced at the beginning of the hearing that it was
conducting a “quasi-judicial” proceeding. (P. Vol. Il, Tab Q P.3)
Furthernore, the hearings were held using a trial format invol ving
each side’s presentation of evidence, the right to cross exam ne
and the right to argunent.
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prevent it frombeing arbitrary and based solely on a “popularity
pol I " or “nei ghborhoodi sni. 16

Turning to the Fifth District’s holding in Fleeman v. City of

St. Auqustine Beach, 728 So. 2d 1178 (Fla. 5'" DCA 1998),' and the

decision by the First District in the instant case, these courts
have fundanentally m sconstrued the substantive and procedural
di fferences between | arge and smal | - scal e anendnents. For exanpl e,
the Court in Fleeman reasoned that the public adoption hearing,
hel d pursuant to Section 163.3184(7), with all of the appendant
limtations, restrictions, and review processes applicable to al

conprehensive plans is indicative of legislative action. |d. at
1180. It is respectfully submtted that the Court in Fleeman is
sinply incorrect. Quasi-judicial decisions are al so made i n public
heari ngs. Site-specific rezonings typically involve multiple
public hearings and, at a mnimm include a first reading and
second readi ng before adoption of the ordinance or resolution. As
such, the Fleeman Court’s reasoning that plan amendnents require a

public hearing, therefore making the decision “legislative”, is

¥ I'n fact, this Court in Snyder inplied that nei ghborhoodi sm
and popularity are not valid reasons to deny an application for
rezoning. 627 So. 2d 469, 472-73.

7 As in the instant case, in Fl eeman, the | andowner petitioned
for certiorari review of a decision by the Gty of St. Augustine,
whi ch such deci sion denied the adoption of a proposed small-scal e
anendnent by the | andowner. 728 So. 2d at 1179. The Fifth
District held that the decision whether to adopt a proposed snal |l -
scale anmendnent is “legislative’”, and thus, these decisions are
only reviewable by seeking a declaratory judgnment, and not by
certiorari review. 1d. at 1180.
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non-sequitur; and flies in the face of the nandated treatment of

zoni ng issues by certiorari review.

Further, in apparent reliance on Yusem both the First
District and the Fleeman Court heavily justified their hol dings
that smal | -scal e anendnent requests are | egislative decisions with
rational es of convenience and certainty. For instance, the Court
i n Fl eeman st at ed:

We cannot discern any good reason for the courts to
treat small-parcel anmendnents differently than any
ot her anmendnents or adoption of conprehensive | and use
plans. To do so would invite nore uncertainty in this

still unsettled area of aw. How small nust the parcel
be? How many ot her people nust be affected?

i kewi se the First District stated:

o
C

In addition, we discern fromthe | anguage used by the
court in the body of the Yusem opinion a clear intent
to bring predictability to an area of the lawin which
confusion had been prevalent, by mandating a uniform
approach to all conprehensive plan amendnent requests.
The result we reach here is consistent wth that goal;
wher eas, that urged by the devel opers would only add to
t he confusi on.

(P. Vol. I, Tab L, p.7). VWiile Petitioners agree that courts
shoul d pronote certainty and clarity, !® these deci si ons create what

the courts expressed concern about; to wit: the pronotion of nore

8 However, Petitioners respectfully assert that convenience
and clarity should only be secondary concerns to a |andowner’s
right to make productive use of its land. Furthernore, a policy of
convenience and clarity should not trunp a |legislative judgnent
t hat deci si ons concerni ng smal | -scal e amendnents are an application
of policy and thus subject to strict scrutiny.
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uncertainty over the proper neans to obtain approval of a small-
scal e anendnent .

Critically, contrary tothe Fifth District’s interpretation of
Section 163. 3187, the Florida Legislature has answered how smal |l a
parcel nust be in order to resort to a small-scale devel opnent
amendnent: ten acres or less. See 8§ 163.3187(1)(c)l1l., Fla. Stat.
Stated differently, the l|legislature has already determ ned what
acreage size it considers to be a limted inpact on surrounding
comunities and public policy.! Further, given the clarity of
Section 163.3187(1)(c), Florida Statutes, it is unclear why the
Courts ruled that to hold that decisions concerning small-scale
amendnents are quasi-judicial would add to any uncertainty.
Specifically, it is submtted that such a hol ding could not be any
nmore clear for the courts to follow given the Yusem deci sion, and
given the definitive requirenents laid out by the legislature in
defining what is necessary to adopt a snmall-scale anendnent
pursuant to Section 163.3187(1)(c), Florida Statutes. If the
| andowner applies for a |arge-scale anmendnent, the decision is

subject to a fairly debatable standard of review, whereas, if the

9 O course the legislature can change the acreage size if
it believes that a smaller or larger parcel of land would be a
sufficient limted inpact on surrounding conmmunities and public
policy. However, currently the |egislature has decided that ten
(10) acres or fewer is sufficiently site specific, and, as such,
constitutes a limted inpact to surroundi ng | andowners and public
policy. Sinceit iswthinthe legislature’ s authority to regul ate
this subject matter, it is respectfully submtted that general
princi pl es of separation of powers demand that the | egislature not
be “second guessed” by the City or the judiciary.

34



deci sion concerns a small -scal e anendnent, the decision is subject
to judicial strict scrutiny. Were is the potential confusion?
Wy is this any nore confusing than the identical standard used in
rezoni ng cases? Petitioners respectfully submt there would be no
confusion and that this argunent is not a valid basis for ignoring
t he pl ai n | anguage of Section 163.3187(1)(c)1.d., Florida Statutes,
which clearly states that the decision to adopt a small-scale

anendnent is policy application, not policy naking.

Finally, and nost inportantly, it is respectfully submtted
that both the Court in Fleeman and the First District in the
instant case incorrectly relied on the rationale that because
governnment al policies may be invol ved, the decision maki ng process
is necessarily legislative. See 728 So. 2d at 1180; (P. Vol. I,

Tab L, p.7) Sinply because governnental policies may be involved

does not automatically trigger a “legislative” or *“quasi-
| egi slative” | abel for the decision-naking process |ocal
governnments nust undergo to arrive at a decision. If all that is

required for a decision to be considered legislative is that the
deci sion m ght concern or affect policy, thenit is submtted that
nost, if not all, land use decisions made by a |ocal governnent
woul d be considered |egislative decisions, including rezoning

matters.? Rather, the critical factors for determ ning whether a

20 Critically, even in a rezoning a local governnent’s
policies will be affected. This is necessarily true because
rezoni ngs do not occur in a “vacuunf. Rather, identical to small -
scal e anendnents, a rezoning nust first be shown to be consistent
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decision is legislative or quasi-judicial are the degree of Inpact

to the policies of the | ocal governnent, and whether the decision
is being made by using already existing policy and conparing that
policy to an existing set of facts. As stated in Snyder:

It is the character of the hearing that determ nes
whether or not board action is legislative or
quasi-judicial. Coral Reef Nurseries, Inc. v. Babcock
Co., 410 So. 2d 648 (Fla. 3d DCA 1982).[21 Generally
speaking, legislative actionresultsinthe fornmulation
of a general rule of policy, whereas judicial action
results in the application of a general rule of policy.
[citation omtted]. In Wst Flagler Anusenent Co. V.

with the |ocal government’s conprehensive plan. See Snyder, 627
So. 2d at 474. However, the critical distinctions made by Snyder
in determ ning whether a decision is quasi-judicial or legislative
in nature are the degree of inpact on those policies and whether
they are made by applying existing policy to an existing set of
facts or whether the |ocal governnment is recreating or making new
policy. 1d. Critically, small-scale anmendnents, |ike rezonings,
have a very limted i npact on the | ocal governnent’s policies, and
t he decision is made by appl ying existing policy to an existing set
of facts. See 8§ 163.3187(1)(c), Fla. Stat. Conpare this to |arge-
scal e anendnents where either the size of the property or the
i nconsi stency of the proposed anendnment with the conprehensive pl an
IS going to cause a substantial inpact to the policies of the |ocal
gover nnent .

2L Further, in Coral Reef Nurseries, the court stated:

The procedural due process which is afforded to the
interested parties in a hearing on an application for
rezoning . . . contains the safeguards of due notice,
a fair opportunity to be heard in person and through
counsel, the right to present evidence, and the right
to cross-exam ne adverse witnesses; and it is the
exi stence of these safeguards which nmakes the hearing
quasi-judicial in character and distinguishes it from
one that is purely |egislative.

410 So. 2d at 652-63 (conparing rezoning hearings to variance
heari ngs) .
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State Raci ng Commi ssion, 122 Fla. 222, 225, 165 So. 64,
65 (1935), we expl ai ned:

A judicial or quasi-judicial act determ nes the
rules of |aw applicable, and the rights affected
by them in relation to past transactions. On the
ot her hand, a quasi-|legislative or admnistrative
order prescribes what the rule or requirenent of
admnistratively determned duty shall be wth
respect to transactions to be executed in the
future, in order that sane shall be considered
| awf ul . But even so, quasi-legislative and
quasi -executive orders, after they have already
been entered, may have a quasi-judicial attribute
i f capabl e of being arrived at and provi ded by | aw
to be declared by the adm nistrative agency only
after express statutory notice, hearing and
consi deration of evidence to be adduced as a basi s
for the making thereof.

627 So. 2d at 474 (enphasis added).

In the instant case, as part of its Conprehensive Plan, the
City not only adopted goals, policies and objectives to guide
decisions on “future” land wuse questions, but concurrently
i npl emrented the very sanme goals, objectives and policies as part of
the City’s land use plan.?> In other words, the City's policy
formul ati on was al ready conpl et ed when Petitioners applied for the
use change. The inplenentation section of the Cty's land use
plan, in conmbination with the pronul gated goals, objectives and
policies, formthe standards that nust be applied to the question
of reclassifying a specific parcel’s use under Section
163.3187(1)(c), Florida Statutes. As stated previously, a small-

scale amendnent s not a text change. Rat her, Section

22 See generally City of Jacksonville’'s Land Use Code (P. Vol .
|, Tab 1).
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163.3187(1)(c)1.d. prohibits any text <change in snall-scale
devel opment anmendnents. Wthout any text change, what action is
t he | ocal governnent taking in deciding whether to approve a small -
scal e amendnent? The answer is self-evident: |ocal governnent is
conparing the proposed use change to the fixed goals, objectives,

and policies inits conprehensive plan in deciding whether to grant

or deny the small-scal e anendnent. In other words, it is clear
that the Ilocal governnent 1is applying policy as Section

163.3187(1)(c)1.d. requires rather than naki ng policy which Section
163.3187(1)(c)1.d. prohibits.? Therefore, it is submtted that the
appropriate judicial standard of review for |ocal governnent
deci sions concerning small-scale anmendnents is whether there is
conpetent, substantial evidence to the support the decision. As
such, Petitioners respectfully urge that the First District Court
of Appeal’s decision is erroneous and shoul d be reversed.
[ RESPONDENT’ S DENI AL OF PETITI ONERS  APPLI CATI ON  AND

FAI LURE TO APPROVE THE ORDI NANCE ENACTI NG THE APPLI CATI ON

FOR A SMALL- SCALE AMENDMENT WAS NOT BASED ON COVPETENT,
SUBSTANTI AL EVI DENCE.

2 |nsum at the tinme the conprehensive pl an was adopted, the
City believed that the adopted goals and policies justified certain
current and future | and use designations. Over tinme, a change in
ci rcunst ances or data (which was not anticipated by the Cty when
adopting the conprehensive plan) may justify additional |and use
designations which are consistent with the goals and policies
originally adopted by the Cty. These types of decisions do not
alter or change policy; rather, these decisions are based on the
application of existing policy to a set of facts and circunstances
which did not exist and was not foreseeable at the tinme the
policies were adopt ed.
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The Respondent has failed to establish that its decision was
based on conpetent, substantial evidence.? Critically, neither the
Respondent nor the individuals opposing Petitioners’ Application

called a single expert, testifying witness, or proffered any

evi dence whi ch could provide anything that would even renotely be

consi dered as conpetent, substantial evidence.?® (P. Vol. II, Tab
Q. Respondent did not issue any findings of fact or make any
statenents as to the basis for its decision. (P. Vol. Il, Tab Q.

Al t hough findings of fact are not, per se, required; conpetent,

24 Substantial evidence has been described in De G oot V.
Sheffield, 95 So. 2d 912, 916 (Fla. 1957), as “such evidence as
will establish a substantial basis of fact fromwhich the fact at
i ssue can be reasonably inferred.”

“Conpetent” is defined as:

Duly qualified; answering all requirements; having
sufficient capacity, ability or authority; possessingthe
requi site physi cal , ment al , nat ur al or | ega

qualifications; able; adequate; suitable; sufficient;
capable; legally fit.

See BLAack' s Law Dictionary 284 (6'" ed. 1990).

As discussed below, and as the G rcuit Court found, the evidence
relied upon by the Respondent was neither substantial nor
conpetent. As such, the First D strict’s decision should be
reversed

25 Thus, as wll be discussed in Section I1l. Below,
Respondent cannot even neet the “fairly debatable” standard which
it fervently argues should apply. See Debes, 690 So. 2d at 701 n. 4
(stating that when no rel evant evidence is presented, the standard
of review is irrelevant because the Cty's position is not even
“fairly debatable”); see also note 26, infra (citing cases hol ding
t hat public opinion testinony al one does not constitute conpetent,
substanti al evidence.
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substantial evidence nust be present to support Respondent’s
deci sion. Snyder, 627 So. 2d at 476.

Respondent, instead, relied strictly on the enotional remarks
made by sonme of the public who attended the hearing in making its
deci si on. (P. Vol. 11, Tab Q. This type of consideration is
merely a popularity contest leading to an arbitrary decision
wherein significant policy concerns are not at issue. Florida |aw
clearly mandates that the nere personal opinions of nearby
homeowners and residents do not <constitute the conpetent,

subst anti al evi dence upon whi ch Respondent nmay base its decisionto

deny Petitioners’ Application.?® See Pollard v. Pal mBeach County,
560 So. 2d 1358, 1360 (Fla. 4'" DCA 1990) (hol ding that the opinions

of residents are not conpetent, substantial evidence); Conetta v.

Gty of Sarasota, 400 So. 2d 1051, 1053 (Fla. 2d DCA 1981) (hol ding

that the conm ssion, which based its decision primarily on the
sentinments of other residents of the area, should be reversed as
such decision anounted to nothing nore than a popularity poll of

t he nei ghborhood); and Gty of Apopka v. Orange County, 299 So. 2d

26 \Wiile sonme courts have considered the opinion of Iay
testinmony, it is only wunder Ilimted circunstances and nore
inportantly, only in conjunction wth conpetent, substanti al
evidence. See, e.qg., Colonial Apartnments, L.P. v. Cty of Deland,
577 So. 2d 593, 596 (Fla. 5'" DCA 1991) (holding that opinions of
nei ghbors by thenselves are insufficient to support a denial of a
proposed devel opnent); BM. Investnents v. Gty of Casselberry, 476
So. 2d 713, 715 (Fla. 5'" DCA 1985) (stating that |ayperson opinions
in and of thenselves are insufficient to support the denial).

40



657, 660 (Fla. 4'" DCA 1974) (hol ding that opinions of residents are
not conpetent substantial evidence).

I n Apopka, the conm ssioners relied on the testinony of an
abutting | andowner, the testinony of other owners within a two to
five mle radius, a petition signed by two-hundred nmenbers of the
rel evant association, and approximately thirty-five people in
attendance at the hearing who objected but did not testify. 299
So. 2d at 659. Since there was no testinony and only public
opinion the Court stated that the quasi-judicial functions of
zoning should not be controlled or wunduly influenced by the
opi nions and desires expressed by interested persons at public
hearings. 1d. (citation omtted). The court went on to find that
the objections of the large nunber of residents is not a sound
basis for denial of a permt. 1d. (citing Anderson, Anerican Law
of Zoning Vol. 3, s. 15.27, pp. 155-156). The Apopka Court stated
that the evidence in opposition to the request for an exception
consi sted nmai nly of | aypersons’ opi ni ons whi ch wer e unsubst anti at ed
by any conpetent facts. 1d. at 660. The Apopka Court therefore
found that there was no conpetent, substantial evidence to support
the board’ s ruling and thus reversed and remanded the case. 1d.

Li kewise, in Pollard v. Pal m Beach County, 560 So. 2d 1358,

1359 (Fla. 4'" DCA 1990), a special exception to the zoning in a
residential area was sought in order to establish an adult
congregate living facility. Both the County Zoni ng Departnent and
the County Pl anning Conm ssion approved the exception based upon
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docunentary evidence and expert opinion. | d. However, in the
public hearing before the county comm ssion, various neighbors

expressed their opinion that the proposed use would cause traffic

problenms, |ight and noise pollution, and woul d generally have an
unfavorabl e inpact on the area. Id. As a result, the county
comm ssion denied the application. The GCircuit Court denied
certiorari review Id. The Fourth District Court of Appeals
reversed the denial, finding that there was no conpetent,
substantial evidence to support the comm ssion’s denial. |d. at

1360. The District Court found that the Crcuit Court: overl ooked
the I aw which states that a special exception is permtted absent
a determnation that the requested use woul d adversely affect the
public interest; and al so overl ooked the | aw that the opinions of
residents are not factual evidence and not a sound basis for the
denial of a zoning application. 1d.

In the instant case, Petitioners presented evidence and the
testinony of four prestigious experts in order to fully neet their
burden to establish that they were entitled to the small-scale

amendnent to the Conprehensive Pl an. ?” See Snyder, 627 So. 2d at 476

2 Specifically, as stated in the Statenment of the Case and
Facts, Petitioners admtted into evidence a Technical Report

prepared by David Van Horn, (P. Vol. I, Tab D), an Ofice Market
Anal ysi s prepared by David Van Horn, (P. Vol. Il, Tab S), an aeri al
phot ograph of the subject site, (P. Vol. Il, Tab T), a traffic
report prepared by Janes Robinson, (P. Vol. 1I, Tab U, and an
apprai sal report prepared by Duncan Ennis (P. Vol. 11, Tab V). The
testinony of three additional expert w tnesses was presented, to
wt: M. Van Horn; M. Robinson; and M. Ennis. Respondent

presented no expert testinony.

42



(hol di ng that once the | andowner carries his/her burden of show ng
that the proposal is consistent with the Conprehensive Plan and
conplies wwth all procedural requirenents of the zoning ordi nance,
the burden shifts to the governnental board to denonstrate that
mai nt ai ni ng the existing zoning classification wth respect to the
property acconplishes a legitinmate public purpose). |In contrast,
the only testinony that was presented opposing the subject change
was the testinony of the residents in the area. (P. Vol. |1, Tab
Q. Despite Respondent’s apparent predeterm ned intent to deny
Petitioners’ application, Respondent had absolutely no evi dence of
its own to present during the hearing. Al t hough there was one
resident who clainmed to be an appraiser, he did not state that he
made any sort of market anal ysis concerning the subject property.
(P. Vol. 1l, Tab Q p.85-86). Rather, Respondent clains, wthout
any ki nd of credible support in the record, that the Gty, through
its Planning Comm ssion staff and Gty Council, all recognized t hat
the current plan was sufficient and thus should not be anended.
This statenent is nothing nore than a post-hoc rationalization of
the Cty' s decision which does not constitute conpetent,

substanti al evidence.?® See Burlington Truck Lines, Inc. v. U.S.,

2 Further, it is worth noting that the Chairman of the City
Council recognized that nore than lay testinony was needed to
substantiate the Cty's position when he stat ed:

if the city council tonight votes no on this ordinance,
we're probably facing a |lawsuit by these individuals
against the CGty, and in order to defend that | awsuit
it would be to the City's advantage if there is sone
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371 U S. 156, 246 (1962) (holding that post-hoc rationalizations
are not substantial evidence).

Therefore, since the City fully relied upon nothing nore than
t he opi nions of residents and can only justify its decision through
post-hoc rationalizations, it is submtted that this Court should
reverse the First District’s decision and reinstate the G rcuit
Court’s Order Dbecause Respondent’s deni al of Petitioners’
Application and the failure to approve the ordi nance enacting the
Application for a small -scal e anendnent was not based on conpetent,
substanti al evidence.
[11. RESPONDENT' S DENI AL OF PETITIONERS  APPLI CATI ON  AND

FAI LURE TO APPROVE THE ORDI NANCE ENACTI NG THE APPLI CATI ON

FOR THE SMALL- SCALE AMENDVENT | S NOT “FAI RLY DEBATABLE. ”

Moreover, even if this Court finds that the correct judicial
standard of review for decisions concerning small-scal e anmendnents
is whether the | ocal governnent’s decisionis fairly debatable, it

is clear that Respondent’s decision to deny Petitioners’

Application is not even fairly debatable. In addition to the

expert testinony from the opponents to this, and |I'm
speaki ng about sonet hi ng ot her than private opini on and
enotion and that sort of thing, soneone who can cone
forward and tell wus, for instance, a real estate
apprai ser of sone sort, for the opponents, who says
that the property values in the south end wll be
decreased and so forth.

But wi thout that, w thout sone sort of expert testinony
whi ch a judge can view as evidence, we’'re going to | ose
the lawsuit, and I'll tell you that right now.

(P. Vol. Il, Tab Q pp.6-7).
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holding of the Circuit Court that Respondent’s denial of
Petitioners’ Application and failure to approve the ordinance
enacting the Application for the small-scale anmendnent is not
supported by conpetent, substantial evidence, the Grcuit Court’s
Order al so stat ed:

Further, weven if this Court applied the fairly
debat abl e standard that is applicable when | arge scal e
amendnents are deni ed, the Respondent’s denial of the
Petitioners’ Application would still be inproper.
Since there is no basis, other than the unsubstanti al
opi nion testinony of the nmenbers of the public who were
present at the hearing, for the Respondent’s denial of

the Application, the Respondent’s denial was
unreasonable. There was no evidentiary basis for the
Respondent’ s deci si on. Therefore, based on this

Court’s review of the record and the applicabl e case
| aw, even under the less stringent fairly debatable
standard, this Court would find Respondent’s deni al of
t he Application was inproper.

(P. Vol. I, Tab J, pp.17-18).
In Debes v. Gty of Key West, 690 So. 2d 700 (Fla. 3d DCA

1997), the i ssue before the Monroe County G rcuit Court was whet her
the city comm ssion’s denial of an application to anend the Gty of
Key West’s future |and use nmap from nedi um density residential to
commercial general was inproper. The city argued that the denial
was supported by conpetent, substantial evidence. Id. at 701.
Further, the city argued that to the extent the denial was not
supported by conpetent, substantial evidence, the denial was

“fairly debatable” in accordance wth Yusem | d. The Third

District in Debes, held that denying the application solely on

fears of increased traffic and a desire to pronote affordable
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housi ng was not conpetent, substantial evidence. |[d. at 701-02.
Moreover, the Third District stated:

Wiile we agree that Snyder provides the appropriate
standard of review, [citations omtted], the issue is
not determ native or even i mport ant in our
consideration of the case. As we suspect is very often
t he case, the application of any possible formulation
of the showing necessary either to support or to
overturn a local governnent’s decision of the present
Kind, including the “fairly debatabl e” standard deenmed
appropriate in Mrtin County Vv. Yusem [citations
omtted], would vield the same result.

Id. at 701 n. 4.

In the instant case, as discussed in Section Il., supra, the
Cty relied upon nothing nore than the opinions of residents and
can only justify its decision through post-hoc rationalizations
and not any expert, testifying wtness, or offer any evidence.
(P. Vol. 11, Tab Q. Therefore, respectfully, this Court should
reverse the First District’s decision in accordance with Debes
because the City's denial of Petitioners’ Application and failure
t o approve the ordi nance enacting the application for a small-scal e

amendnent is not even “fairly debatable”.

V. THE DI STRI CT COURT ERRED BY REVERSI NG THE Cl RCU T COURT
BECAUSE UNDER FLORIDA RULE OF APPELLATE PROCEDURE
9.030(b)(2)(B), 1TS REVIEW WAS LIM TED TO DETERM NI NG
WHETHER THE CI'RCUI T COURT AFFORDED PROCEDURAL DUE PROCESS
AND WHETHER THE Cl RCUI T COURT FAI LED TO FOLLOW A CLEARLY
ESTABLI SHED PRINCIPLE OF LAW WHICH RESULTS IN A
M SCARRI AGE OF JUSTI CE.
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In Haines Cty Community Devel opnment v. Heggs, 658 So. 2d 523

(Fla. 1995), this Court discussed and analyzed the certiorari
standard of review of a GCrcuit Court’s Oder under Rule
9.030(b)(2)(B), Florida Rules of Appellate Procedure. The
underlying facts in Heggs concerned a final judgnent of eviction
entered by a county court which was appealed to the Circuit Court.
Id. at 525. On appeal, the Polk County Crcuit Court reversed the
county court’s judgnent. 1d. The Plaintiff, Haines City Community
Devel opnment, then sought conmmon-law certiorari review of the
Circuit Court’s order in the Second District Court of Appeal. 1d.

The Second District denied the petition upon the authority of Conbs

v. State, 436 So. 2d 93 (Fla. 1983). 1d. On further appeal, this
Court held that a District Court should review a circuit court’s
decision to see if due process was af forded? or whether the circuit

court’s order departed from an essential and clearly established

principle of law so seriously that upholding the departure would

result in a mscarriage of justice.* |d.

2 Neither Petitioners nor Respondent argued that due process
was denied by the Grcuit Court. In fact, even a cursory review
of the records will denonstrate the Respondent was afforded ful
due process.

3 This Court in Heggs further held that the standard of
review is the sane for review ng appeals to the Crcuit Court of
county court decisions and for review ng appeals to the Crcuit

Court of admnistrative proceedings. [d. at 530. Specifically,
this Court stated: “we can see no justifiable reason for adopting
different standards for district court reviewin such cases.” |d.
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In so holding, this Court in Heggs cited several cases which
explain the nature of the limted review For instance, this
Court agreed with the follow ng statenent:

The required “departure fromthe essential requirenents
of law neans sonething far beyond legal error. I t
means an inherent illegality or irregularity, an abuse
of judicial power, an act of judicial tyranny
perpetrated with di sregard of procedural requirenents,
resulting in a gross m scarriage of justice.

Id. at 527 (quoting Jones v. State, 477 So. 2d 566, 569 (Fla. 1985)

(Boyd, C. J., concurring)) (enphasis added). Likew se, this Court
in Heggs quoted the following fromthe First District:

Failure to observe the essential requirenents of |aw
means failure to accord due process of law within the
contenpl ati on of the Constitution, or the conm ssion of
an error so fundanental in character as to fatally
infect the judgnent and render it void.

ld. at 527 (quoting State v. Smth, 118 So. 2d 792 (Fla. 1%t DCA

1960)) (enphasis added). This Court in Heggs also quoted the
foll ow ng excerpt fromone of its earlier opinions:

In granting wits of common-law certiorari, the
district courts of appeal should not be as concerned
with the nere existence of legal error as nuch as with
the seriousness of the error. Since it is inpossible
to list all possible legal errors serious enough to
constitute a departure fromthe essential requirenents
of law, the district courts nust be allowed a |arge
degree of discretion so that they may judge each case
individually. The district courts should exercise this
di scretion only when there has been a violation of [a]
clearly established principle of |law resulting in a
m scarriage of justice.

Id. at 528 (quoting Conbs v. State, 436 So. 2d 93 (Fla. 1983))

(enphasi s added). Finally, this Court in Heggs stated that the
District Court’s opinion was an “excel |l ent exanpl e” of the correct
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application of the limted standard of review 1d. at 531. The
District Court’s opinion stated, in part:

Thus, we are unable to conclude that this is one of
“those few extrene cases where the appellate court’s
decision is so erroneous that justice requires that it
be corrected.”

Haines Gty Comunity Dev. v. Heggs, 647 So. 2d 855, 856 (Fla. 2d

DCA 1994) (quoting Conbs, 436 So. 2d at 95) (enphasis added).

In the instant case, even if this Court were to hold that the
Circuit Court should not have applied a strict scrutiny standard
t hrough certiorari review, the error, if any, would not rise to the

level of “a violation of [a] clearly established principle of |aw

which results in a mscarriage of justice.” See Conbs v. State,

436 So. 2d 93 (Fla. 1983).
At the tinme the Crcuit Court nmade its decision, the only

applicable legal authority was Yusem Snyder, Debes and Sections

163. 3184- 3187, Florida Statutes. As explained nore fully above,
all existing legal authority supported the Crcuit Court’s
decision. |In fact, the Fleeman decision (which was rendered after
the Crcuit Court’s decision in the instant case) expressly found
that its decision conflicted with Debes and certified the conflict.
As a result of the fact that all then existing legal authority
supported the Crcuit Court’s decision, the Grcuit Court did not
violate a clearly established principle of |aw

In particular, it was proper for the Crcuit Court to rely on

Snyder because the type of hearing for small-scale anmendnents is
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simlar to the type of hearing described in Snyder for rezonings.
Specifically, the small-scal e amendnent hearing (which is simlar
to a rezoning hearing) contains safeguards of due notice, a fair
opportunity to be heard i n person and t hrough counsel, the right to
present evidence and the right to cross-exam ne adverse w t nesses.
As such, according to Snyder and as acknow edged by t he Respondent
at the local hearing in this case, the hearing on whether to grant
an application for a small-scale anmendnent is quasi-judicial in
nature subject to strict scrutiny upon judicial review (P. Vol
1, Tab Q p.3).

Mor eover, consideration of a small-scale anendnent is policy
application and not policy making. A conprehensive plan is a set
of witten policies based on then-existing data. Based on the
witten policies and the existing data, a future land use map is
prepared which identifies those |and use designations which are
consistent wwth the policies set forth in the text of the plan. As
recogni zed by Respondent’s Land Devel opnent Code and Section
163.3187(1)(d), Florida Statutes, a change in previously existing
data or a change in circunstances which was not foreseen at the
tinme that the Plan was adopted may justify an additional |and use
designation which is consistent with the already adopted and
existing policies. By definition, a small-scale anendnent is not
an anendnent of the text or policies of the Plan. As such, as
recogni zed by the Florida Legislature in Section 163.3187(1)(d), a
smal | -scal e anendnent is only an application of existing policy
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whi ch can and shoul d be considered in a quasi-judicial proceeding.
Thus, Petitioners believe that the Crcuit Court, inrenderingits
deci sion, properly considered and applied relevant |egislation.
Further, the Crcuit Court’s decision is consistent with this
Court’s rationale in Yusem As stated in Section |I. above, this
Court in Yusemrecognized that a decision which is only eval uated
on the local level is different from a decision subject to the
strict oversight on various |evels of governnent.3 690 So. 2d at
1294. The Crcuit Court correctly found that a small-scale
anendnent decision is only evaluated on the | ocal |evel and is not

subject to strict oversight on several |evels of governnent. 32

31 gpecifically, this Court stated as its basis for its hol ding
in Yusem

This integrated review process ensures that the
policies and goals of the Act are followed. The strict
oversight on the several levels of governnent to
further the goals of the Act is evidence that when a
| ocal governnment is anmending its Conprehensive Plan, it
is engaging in a policy decision. This is in contrast
to a rezoning proceeding, which is only evaluated at
the local |evel.

Yusem 690 So. 2d at 1294 (enphasis added).

2. Of course, a local government may opt in to the nore
integrated review process if it desires to make the small-scale
amendnent process legislative in nature. See 8 163.3187(1)(c)3.,
Fla. Stat. However, the Respondent did not opt into the nore
integrated review process, and in fact at all tinmes throughout
hearings and presentation of wtnesses, proceeded as a quasi-
judicial proceeding. Unless alocal governnment opts into the nore
integrated review process, |and use decisions will be nade by a
popul arity poll and nei ghborhoodi sm wi thout strict scrutiny upon
judicial review Thus, unless the |local governnment opts in to the
integrated review process, the concerns addressed in Snyder in
finding pure | ocal governnment decisions subject to strict scrutiny
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Thus, Petitioners believe that the Crcuit Court properly applied
the rationale of this Court set forth in Yusem

Since the Circuit Court’s decision was in accord with the only
circuit court decision which existed at that time, it should be
affirmed in strict conpliance wth the long established
jurisprudence regarding appeals from these types of actions.
Al t hough the Debes opinion is not a nodel of clarity, it is clear
after a strict review of the facts that the facts in Debes
concerned a snal | -scal e anendnent and that the Third District found
strict scrutiny to be the proper standard of review. Thus, the
Circuit Court’s decision is consistent wwth the hol ding of Debes.

It is respectfully submtted that under the appropriate
standard of review issue alone, the Crcuit Court’s decision nust
be affirned. Anything other than a reversal of the First
District’s opinion and a reinstatenent of the Crcuit Court’s
deci sion woul d essentially destroy years of appel |l ate juri sprudence
and create great uncertainty and confusion in this area of
appel l ate | aw.

In sum because the Circuit Court’s decision was consistent
with all applicable legal authority existing at the tinme of its
decision, it was inproper for the First District to reverse the
Crcuit Court’s Order. As a result, the First District’s Oder

shoul d be reversed.

upon judicial revieww Il control |and use deci sions.
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Conclusion

For all of the reasons set forth above, the proper standard
for judicial reviewof a small-scal e anendnent to t he Conprehensi ve
Plan is conpetent, substantial evidence wupon petition for
certiorari. Because the Circuit Court did not m sconstrue existing
| aw and because the First District erroneously found that small -
scal e anendnent decisions are subject to a fairly debatable
standard of review, the First District’s O der should be reversed.
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