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INTRODUCTION

Appel l ee, Larry Lamar Gai nes, was the defendant in the trial
court the appellee in the Fourth District Court of Appeal.
Appel lant, the State of Florida, was the prosecution in the trial
court and the appellant in the Fourth District Court of Appeal
Appellee, inthis brief, will be referred to as he stood before the
trial court and Appellant will be identified as the State or
prosecution. The synbol “R will be used to refer to the record on
appeal. The synbol “AB” will be used to refer to Appellee’s brief
on the nerits. Unl ess otherwi se stated, all enphasis has been

supplied by Appellant.

CERTIFICATE OF TYPE SIZE AND STYLE

Counsel for the Appellant, the State of Florida, hereby

certifies that 12 point Courier New is used in this brief.



ARGUMENT
§924.07(1) (1), FLA. STAT. (1997), IS
CONSTITUTIONAL SINCE THE STATUTE ALLOWS THE
STATE TO APPEAL, AS A FINAL ORDER, AN ORDER
SUPPRESSING EVIDENCE MADE DURING TRIAL.
(Appellee’s points I and II consolidated and
restated) .

Def endant first contends that the instant appeal is noot since
the prohibition agai nst double jeopardy prohibits the retrial of
Def endant. This argunment however ignores the real issue in this
case, to-wit: the constitutionality vel non of §924.07(1)(l), Fla.
Stat. (1997), which authorizes the State to appeal “an order or
ruling suppressing evidence or evidence in limne at trial.”
| ndeed, as explained in the State’s initial brief, assum ng arguendo
that the State would be foreclosed in the instant case from
retrying Defendant due to the prohibition agai nst doubl e jeopardy,
other factual scenarios could exist in other cases which would
allow the State to appeal an order suppressing evidence during
trial under §924.07(1)(l), Fla. Stat. (1997), that would not
i nfringe upon the prohibition agai nst doubl e jeopardy. For exanpl e,
despite a trial court’s order suppressing certain evidence at trial
the jury could still convict a defendant based on other evidence

adduced at trial. At this point, the State could appeal the tria

court’s ruling suppressing evidence under §924.07(1)(l). Thus, since



t he i ssue concerning the constitutionality of §924.07(1)(l), Fla.
Stat. (1997), is of great public inportance and/or is likely to
recur in other cases, the State submts that this Court has
jurisdiction to, and should, decide this issue in this case. See
Holly v. Auld, 450 So. 2d 217, 218 n. 1 (Fla. 1984) (“It is well
settled that npotness does not destroy an appellate court’s
jurisdiction,..., when the questions raised are of great public
i nportance or are likely to recur.”). This Court should reject
Def endant’s noot ness ar gunent.

Def endant additionally argues that the district court bel ow
correctly ruled §924.07(1)(l), Fla. Stat. (1997) unconstitutiona
since the trial court’s order was non-final in nature. Although
Def endant concedes that the trial court “dism ssed” his case (AB 10;
R 35), he asserts that the trial court should have entered a
j udgnment of acquittal when it suppressed the cocai ne as evidence in
order to have “properly” ended the judicial labor in the case. The
State vigorously disagrees. Wen the trial court belatedly
suppressed the cocaine as evidence against Defendant in his
possessi on of cocai ne case, the State could obviously not proceed
any further in the case. Thus, the trial court’s order of dism ssal
was not inproper. The case having been dismssed, it is clear that

the judicial labor in Defendant’s case had cone to an end.



Consequently, as the State argued inits initial brief, it is clear
that the trial court’s order was not a non-final order, but rather
a final order of suppression and dism ssal which the State was
permtted to have reviewed under either §924.07(1)(l), Fla. Stat.
(1997), or rule 9.140(c)(1)(A), Fla. R App. P., which provides in
pertinent part that the State nmay appeal an order “dism ssing an

i ndi ctment or information or any count thereof.”



CONCLUSION

Based upon the foregoing reasons and authorities, the decision
of the Fourth District Court of Appeal declaring §924.07(1)(l),
Fla. Stat. (1997), unconstitutional should be quashed, and the
trial court’s order granting Defendant’s notion to suppress evidence
and di sm ssing the case should be reversed and the cause renmanded
for further proceedings.
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