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PRELI M NARY STATEMENT

Petitioner, the State of Florida, the Appellant in the First
District Court of Appeal and the prosecuting authority in the
trial court, will be referenced in this brief as Petitioner, the
prosecution, or the State. Respondent, Debra Wight, the Appellee
in the First District Court of Appeal and the defendant in the
trial court, will be referenced in this brief as Respondent or by
her proper nane.

The District Court below treated the case as an appeal from a
non-final order, so that no record on appeal was issued by the
circuit court. At the District Court |level and before this Court,
the Petitioner will rely upon the appendi x attached to both this
brief and the initial brief below Reference to the appendix wll
be made by the use of the synbol “A” followed by citation to any
appropri ate page nunber.

Al l enphasis through bold lettering is supplied unless the
contrary is indicated.

This case is one of several before this Court presenting the

sane i ssue. These include: Janmes Potts v. State, case no. 93,546

State v. Blaine Alleman, case no. 93,883, State v. Mury Frances

Stein, case no. 94,093, State v. Lenard Rera, case no. 94, 094,

St ephen Fal kenstein v. State, case no. 94,527, Lisa Brown v.

State, case no. 94,528, Donald F. Sihart v. State, case no.

94,677, Kathryn P. Hayes v. State, case no. 94,688, Harriet Bates

v. State, case no. 94,741, Ricardo Johnson v. State, case no.

94,801, Ann Marie Wlson v. State, case no. 94,934




STATEMENT OF JURI SDI CTl ON

This Court has jurisdiction pursuant to Article V, 8 3(b)(4),
Florida Constitution and Fla.R App.P. 9.030(a)(2)(A) (vi).

CERTI FI CATE OF FONT AND TYPE Sl ZE

Counsel certifies that this brief was typed using Courier New

12.
STATEMENT COF THE CASE AND FACTS
The defendant was charged by information, on August 10,
1998, with trafficking in illegal drugs, to wit, “4 grans or nore

of any norphi ne, opium oxycodone, hydrocodone, hydronorphone,
heroin, or a salt, isomer, or salt of an isoner thereof,
i ncluding heroin, or grans or nore of any m xture containing any
such substance, in violation of Section 893.135(1)(c)(1)(a),
Florida Statutes”, count one; possession of D azepam (Valiunm) in
viol ation of 893.13(6)(a), Florida Statutes, count two; and
possessi on of Al prazplam (Xanax) in violation of 893.13(6)(a),
Florida Statutes, count three. (Al, pages 1-2).

On Cctober 6, 1998, the defendant filed a sworn notion to
di sm ss count one of the information. (A2). This notion set
forth the follow ng grounds in support of dism ssal:

1. On June 24, 1998, Defendant was transported to Lake
Butl er Hospital, apparently suffering froma drug

over dose.
2. Menbers of Defendant’s famly brought five (5)
bottles of different drugs in pill or tablet formto

t he hospital



3. The bottles brought to the hospital had been

di scovered by nenbers of Defendant’s famly in

Def endant’ s personal bel ongi ngs.

4. Among the bottles presented at the hospital were
519 pills containing a m xture of Hydrocodone
Bitartrate and Acetam nophen.

5. Analysis by FDLE has determ ned that none of the
pills contained nore than 15 ng of Hydrocodone
Bitartrate each

6. A copy of the FDLE anal ysis which reflects the sane
is attached hereto. (A2)

In response to the notion to dismss, the State conceded that

in State v. Holland, 689 So.2d 1268 (Fla. 1st DCA 1997, the

First District Court had reached the sanme issue and held that
“the anount of the controlled substance per dosage unit, not the
aggregat e anount or weight, determ nes whether the defendant may
be charged with violating section 893.135(1)(c)1, Florida
Statutes.” 689 So.2d at 1270. (A3). While noting that the
Hol | and deci si on was bi nding upon the trial court, the State
pointed out that the Fifth District Court of Appeal had reached a

contrary result on the sane issue in State v. Baxley, 684 So.2d

831 (Fla. 5th DCA 1996) and Potts v. State, 710 So.2d 1387 (Fl a.

5th DCA 1998) and had certified conflict with the First and
Second Districts on this point. (A3)

At the hearing on the notion to dism ss conducted on Cctober
21, 1998, counsel for the defendant indicated to the court that
the State and the defense proposed that the | ower court grant the
nmotion to dismss, so that the State coul d appeal, given the fact
that the issue was currently before the Florida Suprene Court
whose ruling woul d be dispositive. (A4, page 2). The trial

court granted the notion to dism ss count one and held the



remai ni ng counts agai nst the defendant in abatenment until the
i ssue could be determ ned. (A4, page 3; A5).

A tinmely notice of appeal by the State was filed on October
22, 1998. (A6). On May 27, 1999, the First District Court of
Appeal entered its per curiam affirmance based upon it prior

decision in State v. Holland, 689 So.2d 1268 (Fla. 1st DCA 1997),

certifying conflict with State v. Hayes, 720 So.2d 1095 (Fla. 4th

DCA 1998) and State v. Baxley, 684 So.2d 831 (Fla. 5th DCA 1996).

(A 7).



SUMVARY OF ARGUNVENT

| SSUE | .

The First District Court of Appeal erroneously affirnmed the
| ower court’s order dism ssing a count charging her with
trafficking in hydrocodone in reliance upon its opinion in State
v. Holland, 689 So.2d 1268 (Fla. 1st DCA 1997).

F.S. 893.135(1)(c)(1) prohibits the trafficking in four or
nmore granms of hydrocodone or any m xture thereof. The | ower
courts’ conclusion that the determ nation of the weight of the
controll ed substance was to be nmade based upon the wei ght of the
enuner at ed substance al one, rather than upon the aggregate wei ght
of the pills is incorrect and in contravention of both the clear
wording of the statute and basic principles of statutory
construction.

In State v. Hayes, 720 So.2d 1095 (Fla. 4th DCA 1998), review

pendi ng, and State v. Baxley, 684 So.2d 831 (Fla. 5th DCA 1996),

revi ew deni ed, 694 So.2d 737 (Fla. 1997), two other District

Courts of this State reached a contrary result, which is in
keeping with the plain neaning of the statute. There, the Courts
held that one who sells four granms or nore of a mxture
cont ai ni ng hydrocodone can be prosecuted for trafficking pursuant
to F.S. 893.135(1)(c)(1). The State asserts that this
interpretation of the plain neaning of the statute is correct and
that Holl and was erroneously decided. The Holland Court’s

concl usion that a defendant cannot be convicted of trafficking

regardl ess of the nunber of tablets sold because each tabl et



contains only a small anount of hydrocodone is in contravention
of basic principles of statutory construction as it conpletely
ignores the statutory | anguage “any m xture contai ning. .
hydrocodone.” The Legislature clearly intended to punish severely
t hose persons who trafficked in substantial quantities of
narcotic pills.

The State urges this Court to approve the decisions in Hayes

and Baxl ey and to di sapprove the decision bel ow.



ARGUNMENT
| SSUE |
WHETHER THE DI STRI CT COURT ERRED I N AFFI RM NG THE
TRI AL COURT' S ORDER DI SM SSI NG A COUNT CHARG NG
THE DEFENDANT W TH TRAFFI CKI NG | N HYDROCODONE
WHEN F. S. 893.135(1)(c)(1) IS VIOLATED BY THE
POSSESSI ON OF FOUR OR MORE GRAMS OF ANY M XTURE
CONTAI NI NG HYDROCODONE?
The State contends the First District Court of Appeal erred
by affirm ng di sm ssing count of a count chargi ng the Respondent
with trafficking in hydrocodone based upon its prior decision in

State v. Holland, 689 So. 2d 1268 (Fla. 1lst DCA 1997), because

Hol | and i s predicated upon an erroneous reading of F.S.
893.135(1)(c)(1).

The Holl and Court concluded that in determ ning whether a
violation of the statute had occurred, the requisite anount of
the controll ed substance was determ ned by actual weight of the
enuner at ed substance excl udi ng ot her substances al so contained in
the pill, rather the aggregate weight of the tablets. This
holding is msguided as it is based upon an erroneous readi ng of
the statute.

Effective July 1, 1995, the trafficking statute, Section
893.135(1)(c)1l, was anended to include hydrocodone or ‘4 granms or
nmore of any m xture containing any such substance’. This
amendnent referencing either the drug hydrocodone (anong ot her
substances) or any mxture containing it plainly and
unanbi guously denonstrates the intent of the state legislature to
target and punish severely those who would traffic in substantial

-7-



quantities of narcotic pills containing these substances.
Chapt er 95-415, Laws of Flori da.

As recogni zed by the Fourth District Court in State v. Hayes,

720 So.2d 1095, 1096 (Fla. 4th DCA 1998), (citing the staff
report), support for the ‘plain reading’ of the statute is found
inits legislative history by the addition of the words *any

m xture.’ ‘The change was brought about by the rise in court
cases in Florida in which people had avoi ded conviction for
trafficking in substances not listed in the statute.” The

obvi ous intent behind such |egislative anendnent was intended to
target the growing problemresulting fromthe illegal sale of
prescription drugs.

Despite this clear expression of |egislative intent and the
pl ai n | anguage of the statute, the result bel ow prohibits
conviction under the trafficking statute regardless of how many
tabl ets contai ni ng hydrocodone she possessed and sol d because
each tablet only contained a relatively small anount of the
control | ed substance.* The holding in Holland and bel ow, by
i nplication, conclude the |egislature never intended the word
‘“mxture’ as used in Section 893.135(1)(c)(1) of the Florida
Statutes to apply to prescription drugs such as those possessed

by the defendant in this case.

YIn this case, the Respondent, whose notion to disniss
conceded possession of a total of 519 pills containing
hydr ocodone, possessed pills which contained a total weight of
41. 4 and 288 grams respectively, amounts well in excess of 28
gramns.



Thi s conclusion can only be based upon the erroneous beli ef
that the statute is anbiguous and requires interpretation by
reference to other statutes. However, the provisions of F. S
893.135(1)(c) are plain and anbiguity is not created by reference
to F.S. 893.03.

Subsection (2)(a) of that statute which |ists Schedul e |
drugs, included:

Unl ess specifically excepted or unless listed in
anot her schedul e, any of the follow ng substances,
whet her produced directly or indirectly by extraction

from substances of vegetable origin or independently by
means of chem cal synthesis

* k%

(j) hydrocodone.

Hydrocodone is also listed as a schedule Il drug under F.S.
893.03(3)(c), which includes:

Any material, conmpound, m xture, or preparation
containing limted quantities of any of the follow ng
control | ed substances or any salts thereof:

* k%

(4) Not nore than 300 mlligranms of hydrocodone per 100
mlliliters or not nore than 15 mlligrans per dosage
unit, wth recognized therapeutic anmounts of one or
nore active ingredients which are not controlled

subst ances.

The position adopted by the First District Court of Appeal in
Hol | and, without finding an anbiguity in F.S. 893.135(1)(c) (1),
held that F.S. 893.03 nust be referred to in determ ning whet her
a defendant could be charged with trafficking. That court found
that if a mxture containing a controll ed substance was one

within schedule 111, then the anmount per dosage unit, rather than



t he aggregate weight is determ native of how the offender could
be charged. The basis of the Holland Court’s reasoni ng appears to
be that because section 893.03(2)(a) exenpts substances “listed
in any other schedul e’ and because hydrocodone is listed in both
schedule Il and schedule Ill, it is exenpted fromthe trafficking
statute and therefore an offender could never be convicted of
trafficking in Vicodin or hydrocodone, "regardl ess of the nunber
of tablets sold." 689 So.2d at 1269. The court held that because
hydr ocodone was al so classified as a schedule Il drug where it
was present in amounts not nore that 15 mlligrans per dosage
unit,

it is clear to us that, if a mxture containing the

control |l ed substance falls within the paraneters set

forth in Schedule I11, the amount of the controlled

substance per dosage unit, not the aggregate anount or

wei ght, determ nes whether the defendant may be charged

with violating section 893.135(1)(c)1, Florida

Statutes. The Lortab and/or Vicodin tablets allegedly

sold by Holland do not fall within the trafficking

statute charged because the concentration of

hydr ocodone per dosage unit is |less than 15
mlligrams... 1d.

Contrary to Holland, however, the listing of hydrocodone as
both a schedule Il and a schedule Ill drug cannot and does not
have any effect upon the operation of the trafficking statute
since it clearly applies to any m xture containi ng hydrocodone,
regardl ess of amount of hydrocodone therein. The result belowis
directly contrary to the Legislature’'s intention to el evate

oxycodone and hydrocodone to the sane status of norphine and

-10 -



opiumin its schenme of preventing drug abuse. It also runs afou
of basic principles of statutory construction.

By expressly referring to m xtures of these drugs, the
Legislature clearly intended to include situations such as the
one at bar, so that if an individual possessed 4 or nore grans of
pills containing hydrocodone m xed with a binding agent such as
acet am nophen, he or she could be charged with trafficking in
hydrocodone. This intention is obviously based upon the
Legi slature’s recognition that for the controlled substance to be
distributed, it nust be done in a pill form necessitating the
i nclusion of binders and fillers. To conclude otherwise is to
give no effect to the 1995 anendnent to the statute, Hall v.

CGakl ey, 409 So.2d 93 (Fla. 1st DCA 1982), and ignores the

Legi slature's obvious intent in anending Section 893.135 to
provide for a nore serious sanction for violators than that

provi ded for mere possession or sale under Sections 893.03(3) and
893.13(1)(a), regardless of whether the pure drug or an adm xture
was i nvol ved.

Furthernore, as previously noted, the holding in Holland is
also clearly violative of basic principles of statutory
construction. Were the |anguage of a statute is clear and
unanbi guous and conveys a definite nmeaning, the |anguage of the
statute controls and there is no need for judicial

interpretation. See: State v. Dugan, 685 So.2d 1210 (Fla. 1996)

(ininterpreting a statute, courts nmust determ ne the |egislative

intent fromthe plain nmeaning of the statute; if the |anguage of

-11 -



the statute is clear and unanbi guous, the court nust derive the
| egi slative intent fromwords used w thout involving rules of
statutory construction or speculation as to what the |egislature
i nt ended.)

Al so of significance is the fact that both the ruling bel ow
and the result in Holland are in direct conflict with rulings of
this Court which has already addressed the issue of enhanced
penalties for m xtures containing controlled substances. In

State v. Yu, 400 So.2d 762 (Fla. 1981), appeal dism ssed, 454

U S 1134, 102 S.Ct. 988, 71 L.Ed.2d 286 (1982), this Court
recogni zed the fact that dangerous drugs are often marketed in a
diluted or inpure state and that it is not unreasonable for the
Legislature to deal with the m xture or conpound rather than the
pure drug. The Yu Court squarely recogni zed the Legislature’s
broad discretion in determ ning neasures necessary for the
protection of the public and its determ nation that a m xture
containing a controlled substance could be distributed to a
greater nunber of people than the sanme anount of the undiluted
subst ance, thus posing a greater potential for harmto the
public. Based upon this recognition, the finding that the crine
was therefore deserving of a greater penalty, was a determ nation
strictly wwthin the Legislature’'s prerogative. See also:

Vel unza v. State, 504 So.2d 780 (Fla. 3d DCA 1987); State v.

Garcia, 596 So.2d 1237 (Fla. 3d DCA 1992) (reversing trial court

order reducing charges fromtrafficking in nore than 400 grans of

-12 -



cocaine or a mxture thereof to sinple possession on defendant’s
nmotion to dismss).
The State asserts that the decision of the Fifth D strict

Court of Appeal in State v. Baxley, 684 So.2d 831 (Fla. 5th DCA

1996), is in conformty with Yu, but in direct conflict wth the
decision reached in Holland. |In Baxley, the court addressed the
i ssue of whether a person who dealt in tablets containing a
control | ed substance, each of which individually was classified
as a schedule Il substance and a third degree felony was subject
to prosecution for trafficking if the total anount of the
control | ed substance exceeded four grans. The Baxl ey Court
concluded that [i]f the nunber of tablets aggregates 4 grans or
nmore of hydrocodone or a m xture of hydrocodone, then we agree
wth the State that prosecution is proper under section 893. 135.

684 So.2d at 833. See also: Potts v. State, 710 So.2d 1387 (Fl a.

5th DCA 1998) (affirm ng defendant’s convictions and sentences on
the authority of Baxley, certifying conflict with Holland.
Revi ew pending in case no. 93, 546.

The Fourth District Court, in State v. Hayes, supra, aligned

itself with the Fifth District Court and reversed a trial court’s
order dism ssing an information charging Hayes with trafficking
in four or nore grans of hydrocodone. The Hayes Court, noting
that it based its decision on a reading of the legislative
history of F.S. 893.135(1)(c)(1), as well as, the United States
Suprene Court’s interpretation of federal |aw on which the state

statute was based, enployed the anal ysis of Chapman v. United

-13-



State, 500 U S. 453 (1991), superseded by statute on other

grounds as stated in United States v. Turner, 59 F.3d 481 (4th

Cir. 1995) and hel d:

The Chapnan anal ysis applies with respect to the
Lorcet tablets in this case. The hydrocodone has been
m xed, or comm ngled, with the acetam nophen, and the
two are ingested together. The acetam nophen
facilitates the use, marketing, and access of the
hydr ocodone. See Rol ande-&Gbriel, 938 F.2d at 1237.2
Therefore, based upon the |egislature’ s clear intent to
create the offense of trafficking in hydrocodone, as
well as the Suprene Court’s definition of the term
m xture as it is used in this context, we conclude that
t he aggregate wei ght of the tablet seized from Hayes,
and not the anopunt of hydrocodone per dosage unit, is
the determ native weight for prosecution under section
893.135(1)(c)1l, Florida Statutes (1996). Since the
wei ght of the hydrocodone m xture exceeded four grans,
Hayes coul d be prosecuted under section 893.135(1)(c)1l
for trafficking in a Schedule Il drug. As such, we
reverse the order dismssing the information in this
case, and certify conflict with Holland and Perry.

23 Fla. L. Wekly at D2184-2185.

The State asserts that the definitions of the ternms ‘m xture’
and ‘ substance’ relied upon by the Hayes Court are in keeping
with principles of statutory construction which require words to
be given their plain neaning in the absence of statutory

definition. State v. Cohen, 696 So.2d 435, 437 (Fla. 4th DCA

1997), citing Geen v. State, 604 So.2d 471, 473 (Fla. 1992) (In

t he absence of a statutory definition, the plain and ordinary

2 United State v. Rolande-Gabriel, 938 F.2d 1231 (11th Cir
1991) .

3 State v. Perry, 716 So.2d 327 (Fla. 2d DCA 1998)
(affirmng dismssal of charges based upon Hol | and.

-14 -



meani ng of words can be ascertained, if necessary, by reference
to a dictionary).

By addi ng m xtures containing hydrocodone to the trafficking
statute without renoving themfromF.S. 893.13(1)(a)(1), a second
degree felony which prohibits possession with intent to sell,

F.S. 893.13(2)(a)(1l), a second degree felony which prohibits
purchase or possession with intent to purchase, and F.S.

893. 13(6)(a), third degree felony, which prohibits unlawf ul
possession statute, the Legislature has |eft prosecutors

di scretion to choose under which statutory provision to charge

such drug offenders. |In Bordenkircher v. Hayes, 434 U S. 357,

364, 98 S.Ct. 663, 668, 54 L.Ed. 2d 604 (1978), the United States
Suprene Court said:

In our system so long as the prosecutor has
probabl e cause to believe that the accused
commtted an offense defined by statute, the
deci si on whether or not to prosecute, and
what charge to file or bring before a grand
jury, generally rests entirely in his

di scretion.

Li kewi se, this Court has held that the prosecutor should have the
di scretion to decide under which statute to charge an of fender

See State v. Cogswell, 521 So. 2d 1081, 1082 (Fla. 1988), citing

United States v. Batchelder, 442 U S. 114, 99 S. Ct. 2198, 60

L. Ed.2d 775 (1979). See also State v. Bonsignore, 522 So. 2d
420 (Fla. 5th DCA 1988).

In the instant case, the Respondent was in possession of 519
tablets with a total weight in excess of 41.4 and 288 granms. The

possession of the 519 tablets in this case has just as great a

-15 -



potential for abuse as possession and sal e of cocaine or any
ot her Schedul e Il substance and shoul d be prosecuted under the

trafficking statute. See Ankiel v. State, 479 So.2d 263 (Fl a.

5th DCA 1985); State v. Garcia, 596 So.2d 1237, 1238 (Fla. 3d DCA
1992). The prosecutor properly exercised his discretion in
chargi ng the Respondent under the first degree trafficking
statute, Section 893.135(1)(c).

This Court should approve the decision of the Fifth District
Court of Appeal in Baxley and the Fourth District Court of Appeal
in Hayes et al. and should overrule Holland which permts a drug
deal er caught selling a truckload of Vicodin or Roxicet tablets
to be subject only to third degree felony sanctions. The State
respectfully suggests that this is clearly not what the
| egi sl ature intended nor what the statute so plainly states.

The Legi slature has broad discretion in determ ning necessary
measures for the protection of the public health, safety, and
wel fare. Wen the Legislature acts in these areas, the courts
may not substitute their judgnent for that of the Legislature

concerning the wi sdomof such acts. State v. Thomas, 428 So.2d

327, 331 (Fla. 1st DCA 1983), citing, State v. Yu, 400 So.2d 762

(Fla. 1981), appeal dism ssed, 454 U S. 1134, 102 S.C. 988, 71

L. Ed. 2d 286 (1982).
For all of these reasons, the State respectfully requests that

this Court reverse the judgnent bel ow

- 16 -



CONCLUSI ON

Based on the foregoing, the State respectfully submts the

decision of the First District Court bel ow should be quashed and

the results in State v. Hayes and State v. Baxley approved.

-17 -

Respectful ly submtted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

JAMES W ROCGERS

TALLAHASSEE BUREAU CHI EF,
CRI M NAL APPEALS

FLORI DA BAR NO. 325791

G SELLE LYLEN RI VERA
ASSI STANT ATTORNEY GENERAL
FLORI DA BAR NO. 0508012

OFFI CE OF THE ATTORNEY GENERAL
THE CAPI TOL

TALLAHASSEE, FL 32399- 1050
(850) 414- 3300

COUNSEL FOR PETI TI ONER
[ AGO# L99- 1-7876]



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the foregoing
PETITIONER S INITIAL BRIEF ON THE MERI TS has been furni shed by
U S Mil to P. Douglas Brinkneyer, Esqg., Assistant Public
Def ender, Leon County Courthouse, Suite 401, 301 South Mbnroe
Street, Tallahassee, Florida 32301, this day of July,
1999.

G selle Lylen Rivera
Attorney for the State of Florida

[D:\supremecourt\ 021700\ 95749a. wpd --- 2/18/00, 3: 12 pnj

-18 -



