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STATEMENT OF THE CASE AND FACTS

Respondent, Ronald Rife (Rife), was charged by information
wWith six counts of sexual battery on a mnor (age 17) by a person
in custodial authority. (R Vol.1, 32-33).! After ajury trial, he
was found guilty on Counts 1, 2 and 3 of the information. (R 34-
36; TR Vol .1, 66-68). The evidence at trial denonstrated that
Rife had "custodial authority" over the victim This was
established, in part, through the judicially noticed certified copy
of the court order arising from a dependency proceeding which
pl aced the victimin Rife's care and custody. (TT Vol.2, 274-278,
335-336). The notice was admtted into evidence as State’s Exhibit
1 and published to the jury w thout objection. (TT Vol.2 342; TR
48). Additionally, there was testinony by the child-victimthat
Rife had exercised custodial authority over her. The victim
testified that she "couldn’t go anywhere, couldn’'t see anybody or
talk to anybody on the phone" wthout R fe s permssion. She

further testified that she left R fe because she "was tired of

[iving under those conditions. | couldn’t do anything without him
knowi ng what was going on, what was said, stuff like that.” (TT
Vol . 2, 211).

There was al so testinony fromvarious officials regarding the

R #) is used to indicate the page nunber fromthe State's
appeal below. (TR #) is used to indicate the page nunber of the
record fromRespondent’s direct appeal. (TT # is used to indicate
t he page nunber of the trial transcript from Respondent’s direct
appeal .



situation in which the dependency court had awarded custody of the
child-victimto the 49 year-old Rife. Li nda Ward, a protective
investigator for the Departnent of Children and Famlies (DCF),
testified regarding the circunstances in which R fe obtained
custody of the victim over the objection of DCF, in a dependency
proceeding. (TT Vol.2 269-310). These circunstances included Rife
| yi ng about a sexual relationship existing between hinself and the
victim(TT Vol .2, 273-274, 281, 283, 295) and his avernent that he
was a protector of the victim that he would require her to do
chores, that he would set down rules to |live by, and that he would
supervi se her (TT Vol .2, 277-278, 281-282). R fe said the victim
had no one else and he was there to help her. (TT Vol.2, 278).
Ward infornmed Rife that, if he was having sexual relations with the
victim he would | ose custody and could be arrested. (TT Vol. 2,
298-299). The child-victimhad been the victimof incest fromage
el even and required a |l ot of support. (TT Vol.2, 311).

Linda Penley-Novick, a licensed nental health counselor,
testified regarding her interviews of Rife in his successful bidto
gai n custody of the child-victim (TT Vol.2, 313). Specifically,
she testified that Rife was of fended over her concern as to why a
49 year-old male would want to take custody of the teen-age girl
who was not his relative and with whom he had no apparent ties.
She also testified that Rife repeatedly assured her that he "would

never do anything other than be a nurturing part of [the victims]



life." (TT Vol .2, 314). Penl ey-Novick informed Rife that the
victimwas in no condition to consent to a sexual relationship
because she was only age ten to twelve enptionally. Rife was al so
told that due to the sexual abuse history with her father, while
the victi mmy have been sexually experienced, it did not nean she
was good at making judgnents of who to be with or when. Penley-
Novick further informed Rife that if he were with the child-victim
sexual ly, it would be as a father, not as a lover. Rife indicated
to the counselor that he understood and would never do such a
t hi ng. (TT Vol .2, 322). Wiile she could not testify that it
happened in this case, Penl ey-Novick testified that, based upon her
experience with this victim she believes the victi mwould agree to
sex in order to have shelter, but does not believe that it
constituted true consent. The counselor believed that the victim
was neither legally or enotionally devel opnentally able to consent
to sexual relations. (TT Vol.2, 324).

Evi dence of custodial authority was also contained in Rife's
confession to Oficer Reynolds. 1In his confession, Rife admtted
that he "kind of took her under ny wing as a daughter and tried to
help the girl." (TT Vol.2, 355-356). Rife also admtted in his
confession to police that he was the victinm s | egal guardi an at the
time he was engaging in sexual relations with her. (TT Vol. 2,
363). In his confession Rife stated he woul d not characterize his

relationshipwith the victimas boyfriend/girlfriend. He stated he



hoped he was an authority figure to the victim and her friends,
because that is what his intentions were. (TT Vol.2, 389). R fe
understood the court system thought of him as a parent to the
victimrather than as a lover. (TT Vol.2, 390). He also told the
investigators that he was fully aware that the victim had been
sexual |y abused by her father and did not have a very good hone
life; he admtted that he had attended the crimnal trial of the
victims father. (TT Vol.2, 352, 357-358).

The tape of Rife's interview with the police was played for
the jury. (TT Vol . 351-392). During his confession, R fe also
stated he and his roommate had a three-sone with the victim (TT
Vol .2, 363-364). He believed she was a nynphomaniac. (TT Vol. 2,
356). Rife told the police, if he was "busted,” he was going to
take the victimdowm with him (TT Vol.2, 365).

During trial, Rfe testified that he was hurt and nmad when he
was giving his statenent to the police. (TT Vol.3, 455-456). He
and the victimwere planning to be married. (TT Vol.3, 453).

The child-victimtestified that she noved in with R fe because
her not her had turned against her. (TT Vol.1, 193-194). She noved
into Rife’'s house in Cctober of 1996, but had been having sex with
him prior to that tine. (TT Vol .1, 195-196). From that tine
t hrough January 1997, the child-victim and Rife had sex al nost
every night. (TT Vol.1, 196-199). From February until she left,

Rife and the victim had sex two to three tinmes per week. (TT



Vol . 2, 208-211). She |eft because she was tired of |iving under
the conditions: she could not do anything or talk to anyone w t hout
hi m know ng, he would not permt her to speak with her male
friends, and he got drunk al nost every night. (TT 209-211, 234).
Prior to her |eaving Respondent, the two had plans to marry when
the child-victimturned eighteen. (TT Vol.2, 228).

While the child-victimwas living wwth Rife, he was drunk or
stoned al nost every night. Rife had at |east two beers and snoked
marijuana every night. She would also snoke marijuana with him
(TT Vol .2, 257-258).

Respondent was aware of that the child-victim had been a
victimof incest by her father. (TT Vol.2, 249). She was staying
with Rife because she did not have anywhere el se to go and she did
not want to be in a county facility. (TT Vol.2, 240, 253). The
child-victimtestified she had sex with Rife after she noved in
because she needed to be sure she would have a roof over her head
the next day. (TT Vol.2, 255). Respondent had not told her that
if she did not have sex with him that she would be kicked out.
(TT, Vol .2, 256).

After being convicted, Respondent filed a notion seeking a
downward departure sentence. In his notion, Rife listed five
mtigating factors in support of his request: 1) that the victim
was the initiator of the sexual contact; 2) that he was not

danger ous and posed no future threat to society; 3) that this crine



was an isolated incident in that he had no previous history of
commtting this crine, other than with the named victim for a
period of less than six nonths, 4) that the sexual relationship
with the victim began prior to the entry of the court order
(appointing Rife as guardian) and, again, was instigated by the
victim and 5) other grounds to be argued at sentencing. (R 37-
38). Rife's guidelines scoresheet provided for a state prison
sentence range of 297.4 to 495.7 nonths. (R 39-42). Appellant was
adj udicated guilty of the three counts of sexual activity with a
m nor by a person in custodial authority. (R 43).

At the sentencing hearing, defense counsel again requested a
downward departure sentence. Counsel argued that a downward
departure sentence was in order because the victim was the
initiator of the sexual contact between herself and Rife; that Rife
was not dangerous; and that this was an isolated incident in that
it involved only one person and continued over a period of tine.
(R 15-20). Additionally, several of Rife's famly nenbers and
friends requested the trial court’s leniency for Appellant. (R 8-
15). At the tinme of Rife's sentencing, the victimwas 18 and had
just given birth to a child she clained was Rife’'s. (R 5-6).

The state objected to the inposition of a downward departure
sentence and requested the trial court sentence Rife within the
guidelines. Specifically, the state argued that the victims

consent or initiation was irrelevant since she was a m nor. The



State further argued this was not an isolated incident, but
i nvol ved several instances of sexual battery upon the victim (R
5-8, 20-22).

The trial court sentenced Rfe to concurrent downward
departure sentences of eight and one-half years (102 nonths)
i nprisonment foll owed by ten years probation on each count. (R 45-
51). The trial court based its downward departure on the mnor’s
consent and willing participation, and the fact that this was an
i solated incident commtted in an unsophi sticated manner for which
Rife had shown "sone renorse.” (R 24-25, 41). The State filed
notice that Rife qualified as a sexual predator under Florida
Statute section 775.21. (TR 106-107). The trial court found that
Rife qualified as a sexual predator (R 29; TR 108-110).
Additionally, the court ordered sex offender treatnment for Rife.
(R 48). As a condition of his probation, the trial court ordered
that Rife have no deliberate contact with mnors under age 18
wi thout the child s parent or guardi an being present. Contact with
his own children was permtted so long as the child s ot her parent
or guardian was present. (R 49).

The State filed a tinmely notice of appeal in the Fifth
District Court of Appeal. (R 53). The District Court sua sponte
considered the case en banc. In a 5-4 decision, the Fifth District
Court affirmed the i nposition of a departure sentence in this case.

The majority found that, even though consent of a m nor was not a



defense to the crine of sexual battery by a person in custodial or
famlial authority that it could be considered as a mtigating

factor. State v. Rife, 24 Fla. L. Wekly Dr46, D747 (Fla. 5th DCA

March 19, 1999. (See attached Exhibit A).
On May 28, 1999, the Fifth DCA granted, en banc, the state’s
Motion to Certify and certified the followng question to this

Court:

Al t hough willingness or consent of the m nor
is not a defense to sexual battery of a m nor
may it be considered by the court as a
mtigating factor in sentencing? Should the
mtigation also apply where the defendant was
convicted of being in a position of custodial
or famlial authority with the victin®

(See attached Exhibit B). On June 9, 1999, this Court entered an
order postponing a decision on jurisdiction and setting a briefing

schedul e. Petitioner’s brief on the merits foll ows.



SUMVARY OF ARGUNVENT

The State has a conpelling interest in protecting mnors from
sexual exploitation. The deterrent effect of the | aws prohibiting
sexual activity with mnors would be conpromsed if wlling
participation or consent were to be allowed as a mtigating factor
i n sentencing. Mnors are a particularly vulnerable class of
i ndi viduals. Courts have recogni zed that m nors are unabl e t o nake
critical choices in an infornmed, mature manner. For this reason
a mnor cannot give true consent to sexual activity.

Even if consent may be a suitable mtigator in sone
ci rcunst ances involving sexual activity wwth a mnor, it is never
appropriate where the def endant has been found to be in a position
of famlial or custodial authority over the child-victim Based
upon their position of famlial or custodial authority with the
victim the defendant is in a position to exercise their influence
over the victim Under these circunstances, a mnor cannot be
found to be a willing participant in sexual acts with the person
who i s supposed to be their guardi an.

Even if this Court finds that consent or willing participation
may be a mitigator in any circunstance involving sexual activity
wth a mnor, the trial court abused its discretion in finding the
mtigator applied in this instance. Because the mnor-victimin
this case had been the victimof incest fromthe age of eleven at

t he hands of her father and had been ki cked out her fam |y hone for



reporting the abuse, she was in a vulnerable position. The
defendant, a 49 year-old male, took advantage of the victins
position in engaging in an ongoing sexual relationship while

supposedly acting as her court-appoi nted guardi an.
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ARGUVMENT

IN LIGHT OF THE STATE' S COMPELLI NG
| NTEREST | N PROTECTI NG M NORS FROM
SEXUAL EXPLA TATI ON, CONSENT SHOULD
NOI' BE CONSIDERED A M TI GATI NG
FACTOR | N SEXUAL BATTERY OF A M NOR

IN ANY EVENT, |IT SHOULD NOT BE
CONSI DERED A M TI GATI NG FACTOR WHEN
THE DEFENDANT WAS CONVI CTED OF
SEXUAL BATTERY WHILE IN A PCSI TI ON
OF FAM LI AL OR CUSTODI AL AUTHORI TY.

Respondent, Ronald Rife (Rife), was convicted of three counts
of sexual battery on a mnor by a person in custodial authority.
The child-victimnoved in wwth R fe because she had no ot her pl ace
to reside. Her own nother kicked her out of the fam |y home after
the victimaccused her father of incest beginning at the tinme she
was approxi mately el even years of age.? The sexual relationship
began before, and continued after, the child-victimnoved in with
Rife. Respondent admits to having sex with the child-victim
numer ous ti nes. Several nonths after the victim noved in with
Ri fe, he was made her | egal guardi an.

The trial court sentenced R fe to a downward departure
sentence based upon the wvictinms <consent to the sexual
relationship. The Fifth District Court of Appeal (DCA) found that

consent coul d properly be considered a mtigating factor in sexual

battery by a person in famlial or custodial authority. The court

2The victimeventually testified at trial against her father.
The nother testified in the father’s behalf. The father was
ultimately convicted. (TT Vol.2, 248-249).

11



further found that the trial court had not abused its discretionin
applying the mtigator in this case. The District Court certified
the foll om ng question:

Al t hough willingness or consent of the m nor

is not a defense to sexual battery of a m nor

may it be considered by the court as a

mtigating factor in sentencing? Should the

mtigation also apply where the defendant was

convicted of being in a position of custodial

or famlial authority with the victin®

Petitioner first contends that, based upon the legislature's

policy of protecting mnors, consent or wlling participationin a
sexual act by a m nor should not be considered a mtigating factor
i n sentencing. Al ternatively, Petitioner contends that even if
consent or willing participation may be considered a mtigator in
sonme circunstances where a mnor is the victimof a sexual act, it
shoul d never be applied as a mtigator in cases where the def endant
is found to be in a position of famlial or custodial authority
over the wvictim Finally, even if consent may properly be
considered as a mtigator in any circunstance where a mnor is the
victimof a sexual act, the trial court abused its discretion in

finding the mtigator applied in the instant case.

A Consent Should Not be a Mitigating Factor when Sentencing a
Defendant for Sexual Activity with a Minor.

As Justice Frankfurter appropriately put it: "[C]hildren have
a very special place in |ife which law should reflect. Lega
theories and their phrasing in other cases readily lead to

fallacious reasoning if uncritically transferred to determ nation

12



of a State's duty towards children.”™ My v. Anderson, 345 U. S.

528, 536 (1953) (concurring opinion). Based upon this reasoning,
the State contends the legislature never intended for the
mtigating factor of consent or willing participation to apply to
crimnal acts of a sexual nature where the victimis a mnor child.

As this Court noted in Jones v. State, 640 So. 2d 1084, 1085

(Fla. 1994), and again in J.A S v. State, 705 So. 2d 1381, 1385

(Fla. 1998), the legislature, "[a]s evidenced by the nunber and
breadth of the statutes concerning m nors and sexual exploitation,

has established an unquestionably strong policy interest in
protecting mnors fromharnful sexual conduct."” Additionally, the
State has an "obligation and a conpelling interest in protecting
children from‘sexual activity and exploitation before their m nds
and bodi es have sufficiently matured to nmake it appropriate, safe,

and healthy for them’ " Jones, 640 So. 2d at 1987, quoting Jones v.

State, 619 So. 2d 418, 424 (Fla. 5th DCA 1993) (Sharp, J.,
concurring specially). These opinions enphasize the primcy of
child protection policies inplicit in the | aw

In light of these policies, the State submts that the
| egislature, in enacting section 921.0016(4)(f), did not intend for
t hat downward departure ground to apply to sexual offenses where
mnors are the victins. To permt consent of a mnor child as a
mtigator allows for the possibility of a potentially infinite

downward departure. If thisis permtted, it erodes the protection

13



provided by the law which is designed to prevent the sexual
exploitation of a child. Even though the sexual act may be stil
be crimnalized, with a potentially infinite dowward departure
permtted, the punishnent of that crineis erased. Wth the threat
of puni shnent abated, the deterrent effect on adults engaging in
sexual relations with mnors is |ikew se eroded. This surely was
not the intent when enacting the mtigator of wlling
partici pation.

The United States Suprene Court has recogni zed three reasons
justifying the conclusion that the constitutional rights of
children cannot be equated with those of adults: t he peculiar
vul nerability of <children; their inability to make critica
decisions in an infornmed, mature manner; and the inportance of the

parental role in child rearing. Bellotti v. Baird, 443 U S. 622,

634 (1979). The Suprene Court has also held "that the States
validly may imt the freedomof children to choose for thensel ves
in the making of inportant, affirmative choices with potentially
seri ous conseguences. These rulings have been grounded in the
recognition that, during the formative years of childhood and
adol escence, mnors often lack the experience, perspective, and
judgnent to recogni ze and avoid choices that could be detrinental
to them" |[d. at 635.

G ven that mnors are peculiarly vul nerable, unable to make

critical, informed and mature decisions, and | ack the experience,

14



perspective and judgnment to avoid poor choices, how then can they
be said to be able to give consent or be a wlling participant in
a sexual act? Allowing for consent to mtigate the sentence of a
defendant guilty of engaging in sexual acts with a m nor provides
the precise "snoke screen"” Justice Kogan wote about in Jones v.
State, 640 So. 2d at 1088. 1In his opinion, Justice Kogan stated he

feared "an wuncritical acceptance of the notion that youths
‘consenting’ to sexual activity wll nerely create a convenient
snoke screen for a predatory exploitation of children and young
adol escents.” 1d. A determnation that mnor-children, who have
been recognized to |lack the experience and perspective to avoid
i njurious choices, can give true consent to a sexual act, despite
the exploitative effect them is counter-intuitive.

The sentencing hearing of a defendant convicted of sexua
activity wwth a mnor can then be turned intoa "mni-trial" of the
child-victimto determine if he or she was "unwi | ling" enough to
prevent the application of the mtigator in that case. Cearly,
allow ng for the consent or willing participation of a mnor child
in sexual activity to act as a mtigator at all would create a
slippery slope of an unthinkable magnitude. The statutory
protections afforded children have been set in place by the
| egislature to prevent the sexual exploitation of children. That
protection should be applied consistently, through the sentencing

phase of the defendant.

15



B. Consent Should Never be a Mitigating Factor when Sentencing a
Defendant for Sexual Activity with a Minor by a Person 1in
Familial or Custodial Authority.

The State’s obligation to protect children is magnified when
a child s parent or guardi an has failed to provide such protection.
Allowing a departure sentence for sexual activity commtted by a
person in custodial or famlial authority of a victimdestroys the
protective shelter the Ilaws have been designed to ensure.
Therefore, when a defendant is convicted of sexual activity with a
m nor of whom he or she is in a position of famlial or custodial
authority, consent should never be allowed as a mtigating factor
i n sentencing.

When occupying a position of famlial or custodial authority
with a mnor-child, a personis in a special position of trust and
care of that child. The State can envision no circunstance which
woul d engender a situation where a mnor could be an initiator
wlling participant, aggressor or provoker of sexual activity with
a person who has famlial or custodial authority over them For
any person in a position of famlial or custodial authority of a
mnor-child to engage in sexual conduct with that mnor is a
staggering m suse of that position.

It is because of the position the person in famlial or
custodi al authority holds over the mnor-child that they are in a
role which allows themto exercise influence over the mnor. |If a

child "wllingly participates” in sexual activity wwth a person in

16



famlial or custodial authority over them it can hardly constitute
the type of voluntary participation the |egislature intended when
enacting section 921.0016(4)(f) as a mtigating factor.
Additionally, it isdifficult inthis application to determ ne
what could constitute "willing participation.” |s not saying "no"
enough? If the mnor-child believes hinself or herself to be in
"l ove," is that sufficient? If the child-victim has resigned
herself to her lot in life, perhaps as the victim of incest, is
that consent? What if the child-victimbelieves he or she should
provide for the needs of her caretaker so that they will provide
for the mnor’s needs? Wen can a mnor truly nake a decision to
have consensual sex with a person in famlial or custodial
authority over then? The State believes that this can never occur.
Gven the legislature’s and this Court’s recognition of the
protection afforded mnor children from sexual exploitation by
adults, it is inconceivable that any adult in custodial or famli al
authority of a mnor is deserving of sentencing mtigation because
of consent fromthe m nor they were entrusted to care for. Wen in
a position of custodial or famlial authority over a m nor-child,
part of the adult’s job is to protect the child from sexual abuse
and sexual exploitation. To allowfor mtigation because the adult
used his or her status with the child to garner "wlling
participation,” eviscerates the |laws and public policy protecting

m nors. Consent or wlling participation should never be

17



considered as a mtigating factor when sentencing a defendant for

sexual activity wwth a m nor over whomhe has fam lial or custodi al

authority.

C. Even 1f Consent of a Minor may Properly be Considered a
Mitigating Factor, the Trial Court Abused 1its Discretion 1in

Applying it in the Instant Case.

As this Court noted in Jones, supra, "sexual activity with a

child opens the door to sexual exploitation, physical harm and
soneti mes psychol ogi cal danage, regardless of the child s maturity

or lack of chastity." Jones v. State, 640 So. 2d at 1086.

Respondent’s sexual activity with the mnor-victimin the instant
case capitalized upon her exploitation at the hands of her father
as well as the psychological damage that went along with the
incest. The departure reasons given by the trial court are not
supported by the record.

The defendant was 49 years old when he began his sexual
relationship with the victim who was 16 at the tinme. The victim
first canme by Rife’s hone after she had been ki cked out of her own
home by her nother. The child-victims nother had ki cked her out
once the child reported her father had been sexually abusing her
since she was approximately 11 years old. Rife and the child-
victim had sexual relations before she noved in, and the sexua
rel ations continued after she noved in. During the first several
mont hs of the relationship, the child-victimtestified she had sex

with Rife alnost every night and that it dw ndled down to two or

18



three times per week after he gained custodial authority of her.
Rife did not dispute these figures. Respondent woul d snopke
marijuana with the child-victim

The child-victimtestified that R fe had proposed to her and
that they were to be married when she turned 18. Eventually, she
testified, she could no |longer tolerate his dom neering behavior
and she noved out. The victimtestified that she "couldn't go
anywhere, couldn’'t see anybody or talk to anybody on the phone"
w thout R fe s perm ssion. She further testified that she left
Ri fe because she "was tired of living under those conditions. |
couldn’t do anything w thout himknow ng what was goi ng on, what
was said, stuff like that." (TT Vol.2, 211).

Linda Ward, a protective investigator for the Departnent of
Children and Fam lies (DCF), testified regarding the circunstances
in which Rife obtained custody of the victim over the objection of
DCF, in a dependency proceeding. (TT Vol.2 269-310). These
circunstances included R fe lying about a sexual relationship
exi sting between hinself and the victim (TT Vol.2, 273-274, 281,
283, 295) and his avernent that he was a protector of the victim
that he woul d require her to do chores, have rules set down to |live
by, and that he woul d supervise her (TT Vol.2, 277-278, 281-282).

Li nda Penley-Novick, a licensed nental health counselor,
testified regarding her interviews of Rife in his successful bidto

gain custody of the child-victim (TT Vol.2, 313). Specifically,
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she testified that Rife was of fended over her concern as to why a
49 year-old male would want to take custody of the teen-age girl
who was not his relative and with whom he had no apparent ties.
She also testified that Rife repeatedly assured her that he "would
never do anything other than be a nurturing part of [the victims]
life." (TT Vol.2, 314). Penley-Novick testified that she inforned
Rife that the victimwas in no condition to consent to a sexua
rel ati onship because she was only age ten to twelve enotionally,
and due to her circunstances, while she may have been sexually
experienced, it did not nean she was good at naking judgnents of
who to be wth or when. She further informed Rife that if he were
with the child-victimsexually, it would be as a father, not as a
lover. Rife indicated to her that he understood and woul d never do
such a thing. (TT Vol.2, 322). Wile she could not testify that
it happened in this case, Penley-Novick testified that, based upon
her experience with this victim she believes the victim would
agree to sex in order to have shelter, but does not believe that it
constituted true consent. (TT Vol.2, 324).

In Rife's confession, he admtted that he "kind of took her
under nmy wing as a daughter and tried to help the girl." (TT
Vol .2, 355-356). Rife also admtted in his confession to police
that he was the victim s | egal guardian at the time he was engagi ng
in sexual relations with her. (TT Vol.2, 363). 1In his confession

Rife stated he would not characterized his relationship with the
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victim as boyfriend/girlfriend. He stated he hoped he was an
authority figure to the victim and her friends, because that is
what his intentions were. (TT Vol.2, 389). Rife understood the
court systemthought of himas a parent to the victimrather than
as alover. (TT Vol.2, 390). He also told the investigators that
he was fully aware that the victimhad been sexual |y abused by her
father and did not have a very good hone life; he admtted that he
had attended her father’s crimnal case. (TT Vol.2, 352, 357-358).

The child-victimnoved in with the 49 year-old Respondent who
was engaging in sexual relations with her. This was precipitated
by the child-victimis nother kicking her out of the famly hone
after reporting that her father had been sexual |y abusing her from
an early age. It is not surprising that she would consent to this
arrangement with Rife in order to keep a roof over her head - this
was the only type of home life she knew. Such actions do not nake
her participationinthis event "willing." Instead, sex appears to
the child-victim to be a requirenent for maintaining the
necessities of life. This was clearly a case of a 49 year-old man
t aki ng advantage of a mnor-child with whom he had been placed in
a position of authority and trust.

Additionally, there exists insufficient record support for the
trial court’s finding that this was an i solated i ncident, commtted
in an unsophisticated manner, for which the defendant has shown

r enor se. Rife lied to DCF and the nental health counsel or about
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his sexual relationship wwth the child-victim even after he was
i nformed about her precarious nental state. This allowed Rife to
gai n custody of the victim and thus the continuation of the sexual
rel ati onship. This shows the crime was not commtted in an
unsophi sticated manner. Mreover, as noted by Judge Thonpson in
his dissent, even if a court were to assune that Rife intended to
marry the child-victim when she becane 18, this supports the
conclusion that Rife’'s msrepresentations were part of a
sophi sti cated pl an.

Neither was this crinme isolated. According to his own
testinmony, Rife had sex with the mnor-victimat |east 110 tines.
(TT Vol .2, 373, 382). Rife commtted nultiple acts with a single
victimover a period of approximately six nonths. This does not
constitute an isolated incident.

Additionally, Rfe did not show renorse for his actions. He

bl anmed the mnor-victimfor initiating the sexual activity as well

as for suggesting the guardianship. It was his belief that the
mnor-victim was the responsible party. At no time did he
apol ogi ze for his behavior. Rife did not denonstrate renorse.

Since a failure to denonstrate even one of the three requirenents
of section 921.0016(4)(j) bars the application of that ground as a
mtigator, thetrial court erredin finding this subsection applied
in the instant case.

The victimwas unable to be a wlling participant in sexual
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activity because of her troubled sexual history with ol der nen.
Rife abuse his position of authority over the child-victimin
participating in a sexual relationship with her. The relationship
exi sted for a period of several nonths, during which tinme R fe went
out of his way to assure the rel ati onship was hi dden fromthose who
woul d seek to protect the child-victim He has shown no renorse
for his actions.

This type of predatory behavior is precisely the type that the
| egi sl ature has designed |laws to prevent. Respondent had viol ated
one of the nost inportant responsibilities in society - protecting
and nurturing a child. The trial court abused its discretion in

sentencing Rife to a downward departure sentence.
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CONCLUSI ON

Based on the argunments and authorities presented herein,
Petitioner respectfully requests this honorable Court reverse the
ruling of the Fifth District Court of Appeal and find that consent
may never be a mtigating factor in sexual activity with a m nor;
to, alternatively, find that consent may never be a mtigating
factor in sexual activity with a mnor by a person in famlial or
custodi al authority or, finally, if consent is a proper factor to
be considered, find that the trial court abused its discretion in
applying the mtigator in the instant case. The case shoul d be

remanded for a guidelines sentence.

Respectful ly submtted, Respectful ly submtted,
ROBERT A. BUTTERWORTH ROBERT A. BUTTERWORTH
ATTORNEY GENERAL ATTORNEY GENERAL

BELLE B. SCHUVANN ANN M PHI LLI PS

ASSI STANT ATTORNEY CGENERAL ASSI STANT ATTORNEY CGENERAL
Fl a. Bar #397024 Fl a. Bar #978698

444 Seabr eeze Boul evard 444 Seabr eeze Boul evard
5th Fl oor 5th Fl oor

Dayt ona Beach, FL 32118 Dayt ona Beach, FL 32118
(904) 238-4990 (904) 238-4990

COUNSEL FOR PETI Tl ONER COUNSEL FOR PETI Tl ONER
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CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a true and correct copy of the above and
foregoing Merits Brief of Respondent has been furni shed by delivery
to Kenneth W Wtts, Assistant Public Defender, 112-A Orange

Avenue, Daytona Beach, Florida 32114, this day of July, 1999.

Ann M Phillips
O Counsel
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