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STATEMENT OF THE CASE AND FACTS

The relevant facts and procedural history of this case
contained in the decision below are as foll ows:

"Silas was on probation for burglary and theft. He was
charged wth resisting an officer with violence and battery on a
| aw enforcenent officer, as well as with violating his probation.

He pled guilty to the new of fenses, based on an understanding wth
the trial court that he would receive five years drug offender
probation, with the special condition that he receive specified
drug treatnent. The trial court (orally) justified the departure
on the ground that Silas suffered from a drug addiction and was
anenable to treatnent. The prosecutor objected to entry of a
downward departure sentence because of a l|lack of evidence to
support the reasons given by the trial court.

"These five cases...concern the power of the trial court to
enter into a plea agreenent with the defendant, since the sentences
were reached by plea negotiations between the trial judge and the
def endant . We conclude, consistent wth courts of other
jurisdictions, that the trial court has no power unilaterally to
enter into a plea agreenent with the defendant and that such an
agreenent cannot form the basis of a downward departure fromthe
gui delines. The inability of the trial court to plea bargain with
a defendant has its genesis in the doctrine of separation of

powers, which is a cornerstone of our form of governnent.



"As an extension of the power to control the charges brought
agai nst a defendant, the prosecutor has the exclusive authority to
enter into a plea bargain with the defendant. Reposing this
authority in the hands of the prosecutor is grounded on practical,
as well as constitutional, considerations. Since the prosecutor is
t he person nost aware of the strengths and weaknesses of his case,
and the facts upon which the prosecution is based, it is the
prosecutor, and not the court, who should determ ne whether and

when to enter into a plea bargain. Commonwealth v. Corey, 826

S.W2d 319 (Ky. 1992). Concentration of the power to plea bargain
in the hands of the prosecutor also encourages (greater
prosecutori al accountability and fosters nore even-handed
enforcement of the laws within the jurisdiction.

"The role of the judiciary in the plea bargaining process is
limted. The court's primary role is to act as a inpartial arbiter
bet ween the prosecutor and the defendant, so as to enable the court
to determne that the plea is voluntarily and intelligently entered
and supported by a factual basis. ...The court's power to accept or
reject a plea does not permt the court to interfere with the
prosecutor's function. The trial court's entry into a ‘plea
agreenent’ wi th defendant, over the prosecutor's objection violates
the doctrine of separation of powers.

“[1]n all of these cases, the plea was entered based on

prom ses nmade by the trial court over the prosecutor's objection.



VWiile the trial court clearly has the power to sentence a
defendant to a downward departure once a plea has been entered, for
the trial court to agree in advance to a sentence, wthout the
know edge of the case possessed by the prosecutor or wthout the
benefit of having heard evidence at trial, is error. See, Corey,
826 S.W2d at 322. It underm nes the sentencing process, which
contenpl ates i ndependent sentencing by the trial court once plea

negoti ations are concluded." State v. Gtto, et al., 731 So.2d 686,

688-690 (Fla. 5th DCA 1999). (footnotes and sone citations
omtted)(See al so, Respondent’s Appendi x A)

Only one of five Appellees noved for rehearing, Petitioner
Silas. On the sane day the corrected en banc decision issued, a
separate order on the notion for rehearing was entered. State v.

Gtto, et al., 731 So.2d at 691. Initially, the court rejected

Silas’ claimthat the State’s objection was i nadequate to preserve
review of the court’s promse to dowward depart in exchange for his
guilty plea. The order expressed disagreenent with the fourth

district’s decision in State v. Warner, 721 So.2d 767 (Fla. 4th DCA

1999). "This seens to us the worse of all worlds: one that
permts judicial ‘representations,’ ‘agreenents,’ or ‘suggestions’ that
are, in effect, plea bargains but which give the court free rein to
renege on them As a panel of this court recently observed: ‘W

di sagree with State v. Warner, 721 So.2d 767, 23 Fla. L. Wekly

D2540 (Nov. 18, 1998), that sinply because the court's conm tnment



is not binding, it is sonehow appropriate. ... It is unseemy for
a judge, the personification of the lady with the blindfold and set
of scales, to make an independent conpact with an admtted felon to

sentence himto less than the |l aw prescribes.” State v. dark, 724

So.2d 653, 654, n. 2 (Fla. 5th DCA Jan. 15, 1999)." State v. Gtto,

731 So.2d at 692.
Notice to Invoke this Court’s jurisdiction was filed by Silas

on May 28, 1999. Oal argunent in State v. Warner, SC 94, 842 took

pl ace on October 5, 1999, but to date no opinion has issued. On
March 17, 2000, this Court accepted jurisdiction in this case and

di spensed with oral argunent. This brief tinely foll ows.



SUMVARY OF ARGUVMENT

The trial judge should not participate in pre-plea
negoti ations due to several conpelling policy and constitutional
concerns. A judge’s role in the plea bargaining process is |imted
to acting as an inpartial arbiter that approves or disapproves of
the fruits of the parties’ labor. "It is unseemy for a judge, the
personification of the lady wwth the blindfold and set of scales,
to make an i ndependent conpact wth an admtted felon to sentence

himto less than the |aw prescribes.” State v. Cark, 724 So.2d

653, 654 n. 2 (Fla. 5th DCA 1999). This Court should strongly

condemm this unsavory practi ce.
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ARGUMENT

VWHEN A JUDCGE PARTI Cl PATES I N PRE-

PLEA SENTENCE NEGOTI ATI ONS W TH THE

DEFENDANT OVER THE STATE'S

OBJECTI ON, THE | NTEGRI TY AND

FAIRNESS OF THE CRIM NAL JUSTI CE

SYSTEM | S COMPROM SED

This case and its four conpanion cases provide stark
exanpl es of why trial judges should not be involved in the unseemy
practice of inducing qguilty pleas based on specific prom ses of
| eni ent sentences. The prosecutor in this case announced that the
State was ready for trial. (R 84) Judge Thonas Freeman asked the
State, "M . Tabscott, can we do sonething to get rid of Allen
Silas?" (R 84) The State replied that the recommended gui delines
sanction was 64 points, corresponding to a nandatory 36 nonth
prison sentence, and that the defense and the prosecution had not
reached any agreenent.
Despite the fact that there was no agreenent with the

State whatsoever, the defense began to negotiate a sentence
directly with Judge Freeman. The defense asked whether the court
woul d consider sentencing M. Silas to a residential drug treatnent
program for the new | aw violation as well as pending violation of
probation charges if he pleaded guilty. (R 84-86) Over the State’s
objection, the trial court promsed that he would sentence the

defendant on all three pending cases to "Two years or whatever the

residential treatnent programis a Day Top, and then he’ll have to



serve drug offender probation for the balance of the five year
period." (R 87-88)

The defense attorney briefly conferred with his client,
and then recounted his "understanding of the plea agreenment.” (R
88) The Court replied, "I’'ll do that. Ckay. M. Silas, raise your
right hand please.”" (R 89) The court accepted the guilty plea and
i nposed the sentence he had just negotiated with the defense over
the State’s continued objection. (R 89) Although a witten plea
agreenent was prepared, the State did not sign the agreenent, and
on its face it indicated that "the State Court of Florida and |
have agreed upon the following sentence to be inposed as a
condition of this plea.” (R 68)(Strikeout in original)

The mjority of Petitioner’s brief addresses the
propriety of the reasons given for downward departure. Respondent
contends that this issue is imuaterial. The plea was inproperly
i nduced by pre-plea prom ses of a downward departure by the trial
court. The judge has no authority to strike plea bargains over the
State’s objection. Therefore, the sentence based on an invalid plea
isanullity. However, even if this Court were to review the ora
reasons for downward departure, the State maintains its position
that although the need for drug treatnment was a valid reason for
departure at the tinme of this hearing, the State notes that this
reason is no |longer valid. In any event, the defendant did not

sustain his burden of establishing by the preponderance of the



evi dence that he was anenable to treatnment. He feigned illness to
becone admtted to the hospital imediately after arrest. The
letter from Day Top indicating that they would consider him for
pl acenent is not sufficient to establish that it was likely he
woul d successfully conplete treatnent.

Unfortunately this case is not isolated or unique. The

conpani on cases fromthe consolidated fifth district decision are

all essentially the sane. This issue is also presently before

this Court in other cases. See, e.g. State v. Warner, SC 94, 842.

Pre-pl ea sentence negotiations over the State’s objection between
the defense and the trial judge have becone a conmobn occurrence in
Fl orida courtroonms which this Court should no | onger countenance.

"Not hi ng argues for this unsavory practice except expedience. |If,
in fact, crimnal dockets have reached a critical mass, it would be
better, as with prison overcrowding, that there be a systemc

solution, even if drastic, rather than to have judges appear to

The additionally egregious fact present in Gtto was that the
prosecutor requested that the sentence not be inposed i nmedi ately,
but asked for a continuance so that the victimcould be present and
provi de input. Judge Freeman refused, and suggested that the
victimcould "wite nme a letter." (Respondent’s Appendi x B, p. 3)



sell their discretion in order to make a deal." State v. Gtto,

731 So.2d at 693.
This Court first addressed the practice of pre-plea

sentence negotiations involving the trial court in Browmn v. State,

245 So0.2d 41 (Fla. 1971). 1In recognition of the increasing crine
rate and crowding of crimnal courts, this Court held, "If the
State and defense counsel agree upon a specific statenent of facts
constituting the crine to be admtted and with the further
understanding regarding the effect of subsequent presentence
i nvestigation, we see no reason why a judge should not, if he so
chooses, make a specific announcenent of the sentence he wll

i npose upon a guilty plea.” Brown v. State, 245 So.2d at 44.

(Enmphasi s added). This holding is in harnmony with the rule of
crimnal procedure, which permts a trial court to indicate whether
it would approve of a fully negotiated plea and sentencing
recommendation in the event of gquilty plea. FlaRCimP
3.171(d). Participation by and agreenent of the prosecutor is
required by Brown and the rul es of procedure.

This state of affairs is a far cry froma defendant and
the trial judge negotiating directly with each other over the
State’s objection, striking a plea bargain agreenent. The tria
court has no power to bargain directly with the defendant over the
state’s objection, nor does this "bargain" constitute a valid basis

for downward departure.



Article 11, section 3 of the Florida Constitution
incorporates the well-known principles of the doctrine of
separation of powers. The State Attorney enjoys the power of the
executive branch in the crimnal justice system Al parties agree
that the prosecutor has the exclusive authority to deci de when and
whether to bring crimnal charges. A necessary tool in this
arsenal i1s plea bargaining.

As an extension of the power to
control the charges brought agai nst
a defendant, the prosecutor has the
excl usive authority to enter into a
plea bargain with the defendant.
Reposing this authority in the hands
of the prosecutor is grounded on
practical, as wel | as
constitutional, consi derati ons.
Since the prosecutor is the person
nost aware of the strengths and
weaknesses of his case, and the
facts upon which the prosecution is
based, it is the prosecutor, and not
the court, who should determne
whet her and when to enter into a
pl ea bargain. Conmonweal th v. Corey,
826 S.W2d 319 (Ky. 1992) .
Concentration of the power to plea
bargain in the hands of t he
prosecutor al so encourages greater
prosecutori al accountability and
fosters nore even-handed enforcenent
of the laws within the jurisdiction.

The role of the judiciary in the
pl ea bargai ning process is |imted.
The court's primary role is to act
as a inpartial arbiter between the
prosecutor and the defendant, so as
to enable the court to determne
that the plea is voluntarily and
intelligently entered and supported
by a factual basis. ...The court's

10



power to accept or reject a plea
does not permt the court to
interfere wth the prosecutor's
function. The trial court's entry
into a ‘pl ea agreenent’ W th
defendant, over the prosecutor's
objection violates the doctrine of
separation of powers.
State v. Gtto, 731 So.2d at 690.

Sone observers attenpt to distinguish the power of the
court to sentence the defendant wth the prosecutor’s ability to
bargain to reduce charges. As exenplified by this case, if the
trial court bargains directly with the defendant for essentially no
puni shnent, the court has infringed on the authority of the
pr osecut or. The trial court agreed to a downward departure of
several weeks’ probation after credit for time served, from a
mandat ory prison sentence of 36 nonths required by the guidelines.
Where, as here, the trial court induces the defendant to plead
guilty based on the prom se of no punishnment, the separation of
powers is illusory.

Respondent understands that a defendant can al ways pl ead
"straight up", wthout any agreenent. That situation is materially
different fromthe guilty plea being induced by the prom se by the
judge of a specific, lenient sentence, over the State’s objection.

The Warner court observed that the "bargain" with the
judge was not binding, and if the sentence was in excess of what
the trial court had |l ed the defendant to believe he would receive,

the remedy was to withdraw the plea. The fifth district responded

11



sharply to this argunent. "This seens to us the worse of all
worl ds: one that permts judicial ‘representations,’ ‘agreenents,
or ‘suggestions’ that are, in effect, plea bargains but which give
the court free rein to renege on them As a panel of this court

recently observed: ‘W disagree with State v. Warner, 721 So.2d 767,

23 Fla. L. Weekly D2540 (Nov. 18, 1998), that sinply because the
court's commtnent is not binding, it is sonehow appropriate.

It is unseemy for a judge, the personification of the lady with
the blindfold and set of scales, to nake an independent conpact
with an admtted felon to sentence him to less than the |aw

prescribes.” State v. Qark, 724 So.2d 653, 654, n. 2 (Fla. 5th DCA

Jan. 15, 1999)." State v. Gtto, 731 So.2d at 692. Respondent

requests this Court to adopt this reasoning and reject \arner.
Many states, as well as the federal rules of crimna

procedure, prohibit judges from making pre-plea sentencing

pronouncenents or severely restrict their participation on public

policy grounds. Fed.R CimP. 11(e); State v. Buckal ew, 561 P.2d

289 (Al aska 1977); People v. dark, 515 P.2d 1242 (Col. 1973);

State v. Starcher, 465 S.E. 2d 185 (WVa. 1995); State v. Byrd, 407

N.E. 2d 1384 (Chio 1980). These considerations are at the
foundation of the court’s deci sion bel ow.

These conpelling policy considerations include: 1)

providing the victima neaningful tine to be heard,; 2)creating

See footnote 1 above.
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the inpression in the defendant’s m nd that rejection of the offer
wWill result in an unfair trial; 3) making it difficult for the
trial judge to objectively determne the voluntariness of the plea;
4) promsing a certain sentence is inconsistent with the theory of
presentence investigation reports; 5) the risk associated with
rejecting the court’s offer may cause innocent people to plead
guilty; 6) the potential for vindictive sentencing; and 7) public
perception of the judge as less than an inpartial dispenser of
justice when he or she barters wth the defendant over the terns of
t he deal

At the oral argunment in State v. Warner, the defense

suggested that these policy concerns nmay be addressed by adopting

a test set forth in People v. Cobbs, 505 N W2d 208 (Mch. 1993),

with one extrenely significant nodification. The M chigan Suprene
Court articulated four procedural safeguards to allay their
substantial fears raised by this practice, the first of which being
that the trial court could not initiate the pre-plea pronouncenent.
At oral argunent, counsel for M. Warner added the caveat that the
defense should not initiate the bargain with the trial court. Mre
i nportant than who first broaches the subject, the defense or the
judge, is the fact that the State is conpletely shut out of the

pl ea bargai ni ng process.
As a practical matter, what occurred in each of these

cases before the Court is the nost common way for this scenario to

13



unfold. The state and the defense cone before the court unable to
reach an agreenent. The defense suggests to the trial judge that
his client may be inclined to plead guilty if the sentence was a
downward departure. The trial court indicates that yes, it would
countenance a punishnment of less than the |law allows in exchange
for a guilty plea. This practice is no | ess unsavory because the
defense first suggests the bargain as opposed to the trial court.
The State agrees with counsel for M. Warner that neither the
court nor the defense should initiate the pre-plea sentencing
pr onouncenent . It is only when the State and the defense agree
that the constitutional and practical policy concerns are quieted.

The argunent has now cone full <circle back to the
begi nni ng. Agreenent of the State and the defense as to plea
negoti ations is necessary prior to any participation by the trial
court in the plea negotiation process. The trial court sits as a
neutral sentencer that either approves or rejects the fruits of the
parties’ negotiations. That is required by this Court’s decision in
Brown, as well as the rules of crimnal procedure. This rule is
easy to follow, and resolves the serious concerns with this

practice by curtailing it altogether.
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CONCLUSI ON
Based upon the foregoing argunment and authority,
Respondent respectfully requests this Honorable Court to affirmthe

district court’s decision in this case in all respects.

Kellie A. N elan Bell e B. Schumann
Assi stant Attorney General Assi stant Attorney General
FL Bar #618550 FL Bar # 397024

444 Seabreeze Blvd. 5th Fl oor
Dayt ona Beach, FL 32118
(904) 238-4990

Counsel for State of Florida

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
above and foregoing brief has been furnished by delivery via the
basket at the 5th DCA, to Assistant Public Defender M A Lucas, at
112A Orange Avenue, Daytona Beach, FL 32114, this __ day of My,

2000.

Bell e B. Schumann
Assi stant Attorney General

15



