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PRELIMINARY STATEMENT

The Fl ori da Associ ation of Crim nal Defense Lawers (FACDL) is
a statew de organi zation of over 1,200 crimnal defense |awers.
One of the founding purposes of FACDL is to pronote the fair and
reasonabl e adm ni stration of justice. FACDL's interest in this
case is the issue of the admssibility of Mtochondrial DNA
(ntDNA). Any decision on the admssibility of ntDNA will effect
justice throughout Florida. FACDL wants to help this Court reach
the correct decision in this case because this case nmay establish
an i nportant precedent on nt DNA evi dence.

FACDL wi Il adopt the record designations used by Appellant.



CERTIFICATION OF TYPE SIZE AND FONT

Appel lant certifies the type size and font used in this brief

is Courier 12.



STATEMENT OF THE CASE AND FACTS

FACDL adopts the statenment of the case and facts in the
initial brief of Appellant as to the issue of the adm ssibility of

t he nt DNA evi dence.



SUMMARY OF ARGUMENT

The trial court erredin permtting the nt DNA evi dence because
the analytical techniques used by the FBI are not generally
accepted in the general scientific conmunity. The underlying
theoretical principles underlying ntDNA are also in question.
Therefore, ntDNA should not be adm ssible at this tinme under Frye

V. United States, 293 F. 1013 (D.C. Cr. 1923). FACDL suggests

that the systemc problem with DNA cases in this state is that

trial courts accept forensic applications of generally accepted

scientific principles before the general scientific community tests
and accepts such applications.

The Frye test is, by definition, a conservative test. Courts
shoul d not accept scientific evidence until the general scientific
community tests any underlying principles/theories and any
t echni ques/ applications of those principles. The Frye test ensures
bot h good sci ence and jurisprudence. |If a court too hastily, as in
this case, accepts a new techni que, then there could be a reversal
of an otherwise valid conviction because of a subsequent
di sapproval of the new forensic application.

Atrial court under Frye should not sel ect one view of science
over another view. Inthis case, there was a di sagreenent over the
basic scientific principles/application of nmt DNA evidence. This

di sagreenent established there is not yet a consensus and gener al



acceptance of the anal ytical techniques used in this case. Science
and not a court should ultimately decide on which view of

scientific principle/application wll prevail.



I.

THE TRIAL COURT ERRED 1IN RULING THAT
MITOCHONDRIAL DNA EVIDENCE SATISFIES THE FRYE
STANDARD FOR ADMISSIBILITY AND PERMITTING THE
STATE TO INTRODUCE STATISTICAL PROBABILITIES
BASED UPON MITOCHONDRIAL DNA.

A. The issue in this case: The approval of new scientific

princi pl es/ applications should occur in scientific|laboratories and

not in the courts pursuant to forensic applications.

FACDL wi Il not nmerely repeat the argunents of Appellant as to
the issue above. Appel l ant has extensively covered the basic

principles of a Frye v. United States, 293 F. 1013 (D.C. Cr. 1923)

hearing as applied to this case. FACDL will address the systemc
probl em of how trial courts decide the issue of new scientific
principl es/applications pursuant to the Frye test in a forensic
appl i cation. The jurisprudential issue in this cause is how a
trial court should evaluate a new scientific principle/application
in a forensic application pursuant to Frye, when there may not be
general acceptance of the applicationinthe rest of the scientific
comunity.

The trial court inthis case accepted the nt DNA evi dence based
upon FBI testing techniques and popul ati on dat a. John Stewart,
forensic exam ner for the FBI | aboratory, admtted 1) ot her nenbers

of the scientific community outside the FBI believed ntDNA testing



was in its infancy; 2) know edge of the essential genetic features
of nt DNA was scanty; 3) ntDNA is the newest formof DNA testing and
is the | east sensitive and the | east able to nake differentiations.
(V. 12. 970,972, 982)

The decision of the trial court and Stewart’ s testinony define
the i ssue outlined above: Should a trial court accept, under Frye,
a newscientific application when there are questi ons about whet her
the general scientific community, outside the forensic community,
has accepted the application? FACDL understands that this court
has generally accepted the scientific principles of DNA testing of

nucl ear DNA. See Brimyv. State, 695 So.2d 268 (Fla. 1997); Mirray

v. State, 692 So.2d 157 (Fla. 1997). In this case, the trial court
accepted, pursuant to Frye, a new application of the general DNA
testing principle to a different type of DNA - Mtochondrial DNA
The record in this case establishes the analytical differences
bet ween nucl ear DNA and M tochondrial DNA. The ultinmate question
in this case is whether the application of the accepted genera
principles for nuclear DNA apply to ntDNA. The trial court bel ow
relied upon evidence only from the forensic community as to the
testing techni ques/popul ati on dat a.

FACDL suggests that the systemc, jurisprudential issue in
this case is the acceptance of a new techni que/ applicati on when the
only evidence of the validity of the techni que/application cones

fromthe forensic community. As evidenced by the record in this



cause, part of the forensic comunity (the FBI) believes its
t echni ques/ popul ati on data are scientifically valid. The record
bel ow also establishes the lack of consensus, in the general
scientific community, for the FBI applications. Acollateral issue
is whether the trial court can sinply decide that it believes one
expert over another and will accept the judgnent of one expert over
anot her even though the totality of the expert opinions suggests a
| ack of consensus.

FACDL does not suggest that nt DNA analysis, in sone form nmay
not eventually becone generally accepted in the scientific
comunity so as to have a forensic application. However, the
eval uation of analytical techniques for mDNA should occur in
scientific |laboratories (in a variety of settings and not just in
a forensic | aboratory) over a period of tinme; a trial court should
not accept a new application of general scientific principles just
because a forensic I|aboratory has developed a new forensic
application. By definition, the Frye test is a conservative test;
courts shoul d not accept new scientific evidence until the general
scientific community has accepted the new scientific application.

The advantage of the Frye test is that courts should wait
until the scientific comunity tests and re-tests a particular
technique until science corrects any possible theoretical or
application errors. By definition, science is the ever-changing

experinmentation and testing of hypotheses. Courts should not too



readily accept “cutting edge” new techniques nerely because a
forensic community wants to apply the technique to solve a crim nal
case. From a judicial efficiency view point, courts should not
hastily accept newtechni ques (not yet generally accepted), because
if the courts or science later find the techniques to be invalid,
appellate courts will have to reverse, perhaps otherw se valid

convi cti ons.

B. The i nproper application of the Frye test in this case.

1. The |ack of gener al acceptance of the forensic

application used in this case.

Based upon the definition of the issue discussed above, the

trial court failed to use the test enunciated in Mirray v. State,

supra. The trial court inproperly found there was general
acceptance of the principles of ntDNA analysis in the relevant
scientific community. The relevant scientific comunity is not
merely the forensic scientific community. FACDL does not doubt
that the FBlI attenpts to apply valid scientific principles.
However, as noted in the record below, several of the underlying
principles relied upon by the FBI are 1) in dispute; 2) not
generally accepted in the rest of the scientific community. The
error of the trial court was the failure to accept the possible

| ack of consensus outside the forensic comunity.
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Atrial court, pursuant to the Frye test, shoul d have the duty
to review the general acceptance of a given techni que/application,
even if the defense does not present such evidence. The Mirray
opi nion inposes such a duty of review In this case, the state
W tnesses testified the techniques used by the FBI had genera
acceptance - yet the sane witnesses also testified that nmenbers of
the rest of the scientific community believe ntDNA testing was in
its infancy and know edge of the essential genetic features of
nt DNA was scant; there was evidence of high degrees of nutation in
nt DNA.

Dr. Shields testified for the Defense that there were probl ens
W th contam nation; the contam nation rati o used by the FBI was not
generally accepted. Dr. Shields also discredited the popul ation
genetic frequency data used by the FBI. The state wtness,
Stewart, was not an expert in statistics.

The dispute between Stewart and Shields denonstrates the
m sapplication of the Frye test by the trial court. Under the Frye
- Murray test, atrial court may not sinply decide that it accepts
one view of scientific evidence over another view. The acceptance
of one scientific view over another view is the province of
science, not the courts. The Frye test requires the genera
scientific community, not a trial court to accept a particular
application of scientific theories/hypotheses. The Stewart- Shi el ds

dispute in this case denonstrates a | ack of general acceptance.
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This court should again remnd trial courts that they nust
performa critical general acceptance anal ysis under Frye. Atrial
court may not sinply believe one view of scientific application
over anot her. If there is disagreenent over which technique is
valid, then there is no general acceptance and such evidence is
i nadm ssi bl e under Frye. FACDL submits this viewis sound science
and jurisprudence. If a court accepts one view of a scientific
application before general acceptance, then there 1is the
possibility the general scientific community will later reject the
appl i cation. This court or another appellate court could |ater
reverse the ruling by the trial court due to the rejection of the
application by the general scientific community. As FACDL argued

above, the Frye - Miurray test is a conservative test which all ows

t he scientific communi ty to devel op and t est new
principles/applications to a accepted theory - this process all ows
the testing of all relevant principles, theories, and assunptions
and to refine particular applications of the principles and
t heori es.

2. Deci sions fromother courts on mnt DNA.

Sone state courts have approved the use of ntDNA analysis in
a forensic application. The North Carolina Court of Appeals in

State v. Underwood, 518 SE 2d 231 (N.C. C. App. 1999) uphel d nt DNA

evi dence. North Carolina does not use the Frye test; North

Carolina uses a test simlar to the test in Daubert v. Merrell Dow
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Phar maceuticals, Inc., 509 U S. 579, 113 S. C. 2786, 125 L. Ed 2d

469 (1993). The North Carolina Court decided that nmt DNA anal ysi s
was scientifically reliable; North Carolina Courts specifically
permt acceptance of a scientific evidence if there is testinony
fromscientific experts on the matter.

State v. Underwood, supra, iS not a persuasive authority for

this court because North Carolina does not use the Frye test.
Under wood shoul d al so not be a persuasive authority because it does
not address the question of what does a court do when scientific
experts disagree on the reliability of a particular scientific
principle or application. The North Carolina test also does not
adequat el y address the question of whether the general scientific
comunity has accepted the techniques used by the forensic
comunity.

The Sout h Carolina Supreme Court in Council v. State, 515 S. E

2d 508 (SC. 1999) also upheld the use of ntDNA evidence. Li ke
North Carolina, South Carolina does not use the Frye test. South
Carol i na has not adopted the Daubert test - South Carolina has its
own statutory test. For the reasons argued above as to Underwood,
Counci |l should not be persuasive authority for this case.

The court in Council noted that the ntDNA technol ogy in that
case had been subject to peer review and the FBI |aboratory had
val i dated the process. These findings do not address the issue of

whet her these techniques have the acceptance of the scientific
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comunity outside the forensic community. General acceptance of
the underlying scientific principles does not nmean a particul ar
forensic application will necessarily be scientifically reliable.
The Council court erroneously assuned that because the genera
scientific principles underlying nt DNA have general acceptance, the
forensic application of themwould al so be valid.

In the initial brief, Appellant noted there is no genera
acceptance of sonme of the underlying general principles of ntDNA
There are significant questions about 1) contam nation; 2) whether
MDNA is inherited solely from the nother; 3) heteroplasny.
Consequently, the underlying assunptions of Council and Underwood
may be incorrect - the underlying principles and theory of ntDNA
are scientifically valid and generally accepted. Ther ef or e,
Council and Underwood are not persuasive authorities for this
cause.

The Tennessee Court of Appeals in State v. Ware, 1999 Tenn.

Crim App. Lexis 370 (April 20, 1999) upheld the use of ntDNA
because a Tennessee statute permtted the use of DNA evidence. The
War e deci sion did not conduct a Frye analysis. The Ware court al so
erroneously deci ded nucl ear DNA i s anal yti cal techni ques (i ncluding
the use of population statistics) are the sane for nt DNA anal ysi s.

See also State v. Scott, 1999 Tenn. Crim App. Lexis 758 (Tenn. Ct.

Appeal s, July 28, 1999) (Under Tennessee | aw no need for hearing to

determne adm ssibility of any DNA evi dence.)
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In State v. Smith, 2000 WAsh. App. Lexis 795 (Wash. Ct.

Appeal s, May 26, 2000) the Washi ngton Court of Appeal s (WAshi ngton
uses the Frye test) found that any error in the adm ssion of ntDNA

evi dence was harm ess. Although the State v. Smth court did not

specifically reject ntDNA evidence it did not find it acceptable

under Frye.
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CONCLUSION

This Court should decide the trial Court should not have
admtted the nt DNA evidence. This Court should also reaffirmthe
Frye test as enunciated in Brimand Miurray; this Court should once
again instruct trial courts on howto apply properly the Frye test
to new forensic applications.

Respectful ly submtted,
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