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ARGUNVENT

| SSUE |

THE TRI AL COURT' S RULI NG VHI CH
SUPPRESSED BOLIN' S LETTER ON BOTH
FOURTH AND SI XTH AMENDVENT GROUNDS
WAS ERRONEQUSLY REVERSED BY THE
SECOND DI STRICT I N STATE V. BQLI N,
693 So. 2d 583 (Fla. 2d DCA 1997).

Initially, Appellee contends that this Court shoul d decline
to review the suppression issue on the ground that the opinion of
the Second District established the "law of the case" and no
exceptional circunmstances which would result in "manifest injus-
tice" exist. Brief of Appellee, Page 16-8. Appellee sinply

ignores this Court's prior decision of Preston v. State, 444 So.

2d 939 (Fla. 1984) which was cited in Appellant's initial brief.
Under identical circunmstances, the Preston court wote:

... reconsideration of the suppression issue
is proper. Section 921.141(4), Florida Stat-
utes (1981), mandates automatic and full
review of a judgnent of conviction resulting
in inmposition of the death penalty. This
Court has determned that the statute re-
quires that "[i]n capital cases, the court
shal |l review the evidence to determne if the
interest of justice requires a newtrial."
Fla. R App. P. 9.140(f). The interest of
justice, substantive due process requirenents
and Florida's constitutional and statutory
schenme of death penalty review jurisdiction
support our decision to reviewthis issue.

444 So. 2d at 942.
Turning to the nerits, Appellee urges this Court to accept
the Second District's reasoning that the seizure of Bolin's

| etters and personal effects was perm ssible in the course of an



investigation into his attenpted suicide. The United States
Suprene Court has previously rejected an attenpted suicide

exception to the warrant requirenent in Thonpson v. Louisiana,

469 U. S. 17 (1984). There, the defendant's daughter told police
that her nother had shot her father and ingested a |arge quantity
of pills in a suicide attenpt. Wen the police arrived at the
resi dence, they found the man dead and the woman unconsci ous.
After the unconscious suspect was transported to the hospital,
the police searched the house, seizing itens which included a
suicide letter.

The Court rejected the state court's conclusion that the
ci rcunst ances created a "di m ni shed expectation of privacy in
petitioner's dwelling”". 469 U S. at 22. Wile agreeing that the
police were justified in making a warrantless entry into the
resi dence, the Thonpson court concluded that the subsequent
search after assistance had been rendered violated the Fourth
Amendnent .

As applied to the case at bar, Appellant recognizes that he
did not have the sane expectation of privacy in his jail cel
that a person would have in his or her hone. However, what
expectation of privacy Bolin did have in the content of his
personal writings was not decreased by the circunstances of his
attenpted suicide. Once Bolin was renmoved fromhis cell and
gi ven nedical attention, there was no justification for Captain

Terry and Corporal Baker to seize the letter at issue and Bolin's



ot her private papers to further their investigation and bol ster
the State's evidence at trial.
A nore recent decision of the United States Suprene Court

reaffirns the reasoning of Thonpson. |In Flippo v. Wst Virginia,

528 U.S. 11 (1999), the accused and his wi fe were vacationi ng at
a cabin in a state park. He called the police to report that
t hey had both been attacked and his wife killed. After the
accused had been taken to the hospital, the police searched the
cabin and its environs, collecting evidence which included
phot ographs found in an unl ocked briefcase. The prosecution
argued that the evidence was perm ssibly seized wi thout a warrant
because the police were conducting a crine scene investigation.
The state further relied on the "plain view' doctrine.

The Flippo court again rejected a "nmurder scene exception”
to the warrant requirenent of the Fourth Amendnent. See al so,

M ncey v. Arizona, 437 U S. 385 (1978). If there is no "nmnurder

scene exception” which allows a general investigatory search and
seizure, the Second District's view that an attenpted suicide
permts a simlar investigation is questionable, to say the
| east .

On page 25 of Appellee's brief, this Court's decision in
Kight v. State, 512 So. 2d 922 (Fla. 1987) is cited for the

proposition that "Bolin had no reasonabl e expectation of privacy,
as he knew that he had no privacy in the cell or its contents".
What this Court actually wote in Kight is the foll ow ng:

Ki ght had no reasonabl e expectation of pri-
vacy in the clothing on his person. It is

3



recogni zed that a pretrial detainee such as

Ki ght, has a dim ni shed expectation of pri-

vacy with respect to his roomor cell.
512 So. 2d at 927. Appellant agrees that his expectation of
privacy was di m ni shed, however he still had a reasonabl e expec-
tation that his papers would only be searched for contraband;
rather than read to gather evidence which could be used at trial
to convict him

Anot her exaggeration by Appellee should al so be corrected.

In footnote 2 of her brief on page 22, she states it was "undi s-
puted” that the letter addressed to Captain Terry was on top of
the box in Appellant's cell. 1In fact, it was very much di sputed
whet her the letter was outside or inside the box seized by Terry
and Corporal Baker. Appellant testified that a letter to his
attorneys was on top of the box and the letter to Captain Terry
was anong several that were inside the box (X I, T1031).
Detective Ernest D. Walters did an detailed inventory of the
contents of Bolin's cell immediately follow ng the attenpted
suicide (XIV, T1189-93). Although he noted the box of Bolin's
possessi ons and a white business envel ope affixed to the top of
it, he was unable to describe "any name or address” on that
envel ope (XIV, T1192-3).1 Finally, it is the trial judge's
original ruling which suppressed the letter that is entitled to

the presunption of correctness. It was he, not the Second

There appears to be nothing illegible about the address on
the letter to Captain Terry as photographed in the record (I11,
R380, 388). Also, it appears that the letter in the photo is not
affixed to the box, but nmerely laying on top of it (I1l, R380).

4



District, that heard the testinony and observed t he denmeanor of

the witnesses. As this Court stated in San Martin v. State, 717

So. 2d 462 (Fla. 1998):

Atrial court's ruling on a notion to sup-
press conmes to this Court clothed with a
presunption of correctness and, as the re-
view ng court, we nust interpret the evidence
and reasonabl e inferences and deducti ons
derived therefromin a manner nost favorable
to sustaining the trial court's ruling.

717 So. 2d at 469. Accord, Rhodes v. State, 638 So. 2d 920 (Fl a.

1994). Since the trial judge's findings were supported by the
record, this Court should now order the |etter suppressed and

grant Bolin a new trial.

| SSUE ||

THE TRI AL JUDGE ERRED BY RULI NG

THAT BOLIN S LETTER TO CAPTAI N

TERRY ACTED AS A WAI VER OF THE

SPOUSAL PRI VI LEGE

Appel | ee asserts that this Court should give the trial

judge's ruling on whether Bolin's letter to Captain Terry consti -
tuted a waiver of his marital privilege the same presunption of
correctness that applies to a ruling on a notion to suppress
evi dence. Brief of Appellee, page 28-9. However, this is not
t he proper standard of review when the trial court's ruling is

based upon interpretation of a witten exhibit rather than live

testinmony. As the court explained in Town of Jupiter v. Al exan-

der, 747 So. 2d 395 (Fla. 4th DCA 1998):
Al t hough general ly decisions of the trial
court cone to this court with a presunption
of correctness, in the instant case that

5



presunption is slight at nost. Were a trial
court rules on the basis of a witten record
and not on testinony requiring credibility
determ nati ons, the appellate court has be-
fore it everything the trial court reviewed,
and we have the sane opportunity to weigh it
as the trial court did.

747 So. 2d at 399. Wen a finding of fact by a trial judge rests
"“on concl usions drawn from undi sputed evidence, rather than on
conflicts in the testinony, [it] does not carry with it the sane
concl usiveness as a finding resting on probative disputed facts,

but is rather in the nature of a | egal conclusion”. Holland v.

G oss, 89 So. 2d 255 (Fla. 1956).

| ndeed, the court's ruling at bar that Bolin's letter
operated legally as a voluntary waiver of his marital privilege
is conparable to a trial judge's construction of a contract.
Regarding the latter, Judge Padovano of the First District
observed:

A decision construing a contract presents an
issue of law that is subject to review on
appeal by the de novo standard of review

* * *

Here, the trial court did not decide any
issue of fact. Nor did the court exercise
judicial discretion. Because the order deny-
ing Powertel's notion to conpel arbitration
is based entirely on the trial court's con-
struction of the contract and rel ated docu-
ments, we review the decision by the de novo
st andar d.

Powertel v. Bexley, 743 So. 2d 570 at 573 (Fla. 1st DCA 1999).

Accordingly, this Court should exam ne Bolin's purported waiver

under the de novo standard of review



Appel | ee anal ogi zes the trial court's ruling that Bolin's
| etter established a voluntary waiver "prospective only inits
tone, [but] had the |legal effect of acting or operating retroac-
tively"2 to the "inevitable discovery" exception to the Fourth
Amendnent. Brief of Appellee, pages 35-8. There are several
defects in this reasoning. To begin with, waiver principles have
nothing to do with Fourth Anendnent protections against illegal
searches or seizures. Certainly, there was nothing inproper
about the hom cide detectives speaking to Cheryl Coby, Bolin's
ex-wife, to | earn what she knew about the Natalie Holley hom cide
or the others. |Indeed, the majority of Coby's testinony, whether
true or false, is unquestionably not subject to the nmarital
comuni cations privil ege.

As explained by the Court in Nix v. Wllianms, 467 U S. 431

(1984), the justification for the inevitable discovery exception
to the exclusionary rule is that the state should be placed in
the sane position with respect to adm ssibility of evidence that
it would have if no police m sconduct had occurred. |If evidence
whi ch woul d have been inevitably discovered through legitimte
means were excluded because of police m sconduct, the state would
be placed in a worse position.

Such an anal ysis makes no sense when applied to a purported
wai ver of the marital conmunications privilege. Strong public
policy argunents support a privilege which nmakes private comuni -

cations inside a marital union inadm ssible as evidence agai nst

2vol. XIIl, page T1177.



an accused. The state never had a reasonabl e expectation that
Bolin's statenents to his then-wife would be part of the evidence
presented to the jury at trial. Only if Bolin waived his privi-
| ege coul d the spousal comrunications cone in. Therefore, the
state is basically arguing for a windfall rather than for being
pl aced in the sane position they would have without Bolin's
suicide letter.

In this Court's prior opinion reversing Bolin'"s conviction,

Bolin v. State, 642 So. 2d 540 (Fla. 1994), it was witten:

In the instant case Bolin and his attorneys

tried to maintain the spousal privilege at

every step of the proceedings.
642 So. 2d at 541. Nothing in Bolin's suicide letter should
alter that conclusion. He never conducted hinself in a manner
that was inconsistent with maintaining the privilege. At nost,
he sinply recogni zed that the police hom cide investigation was

dependent on what Cheryl Coby chose to tell them about her own

activities. The marital privilege was not waived.

| SSUE | 1|
THE TRI AL COURT ERRED | N RULI NG
THAT M TOCHONDRI AL DNA EVI DENCE
SATI SFI ES THE FRYE STANDARD FOR
ADM SSI BI LITY AND I N PERM TTI NG THE
STATE TO | NTRODUCE STATI STI CAL
PROBABI LI TI ES BASED UPON nt DNA.

The states's argunent centers upon a m staken position
that the dispute in the case at bar is one of challenges to the
opi nions of state's experts as opposed to a challenge to the
guestion of whether or not ntDNA satisfies the Frye standard for

8



adm ssibility. (State's Brief, at 34-35) The State relies upon
Berry v. CSX Transportation, Inc., 709 So. 2d 552, 564 (Fla. 1st

DCA 1998), to support their position that the issue in this case
is not the reliability of m DNA but rather an evidentiary
difference of opinion. |In Berry the district court dealt with
the proper role of the trial court when conducting a Frye hear-
ing. The Berry court held that the trial court, when conducting
a Frye hearing, should be concerned with whether or not the novel
scientific evidence has a sufficient indicia of reliability; not
whet her there is sufficient evidence to convince a juror that the
opi nion of the expert is correct. A thorough reading of Berry
does not support the state's position that the issue in this case
is the weight which should be afforded to nt DNA as opposed to the
adm ssibility of the evidence. Rather, Berry supports Bolin's
assertion that ntDNA evidence does not have sufficient reliabil-
ity to be admtted in the courts of the State of Florida.

The issue presented in Berry was whether or not the trial
court had properly excluded the plaintiff's expert testinony that
M. Berry had suffered toxic encephal opathy (brain danage) and
died as a result of his exposure to certain toxins in organic
solvents during his enploynent with CSX railroad. 1In Berry the
guestion of admissibility dealt with two areas of scientific
know edge -- toxicology (the adverse effects of chem cal agents
on bi ol ogi cal systens) and epidem ol ogy (a branch of science
whi ch uses studies to observe the effect of exposure to a single

factor upon the incidence of disease in two identical popul a-



tions). Berry presented the testinony of five experts, whose

ul ti mate concl usion was that numerous scientific studies corre-
|ated a |ink between exposure to organic solvents and toxic
encephal opathy. Berry's experts opined there was a general
consensus in the scientific community of this fact. Berry's
scientific experts testified that their conclusions had al so been
accepted by the Wrld Health O gani zati on, OSHA, the Nati onal
Institute for Occupational Safety and Health, and several inter-
nati onal conferences. The research relied upon by Berry dated
back prior to 1990. Organic solvents penetrate the skin and
accunul ate in fat rich tissues, of which the brain is one. It
was opined that Berry's exposure to these chem cals caused his
di sease.

CSX presented expert testinmony as well. However, both CSX
experts did not disagree with the |ink between the solvents and
t oxi ¢ encephal opathy. Instead, the CSX experts disagreed with
whet her or not M. Berry had suffered sufficient exposure to the
solvents to have caused the damage he suffered. The CSX experts
objected to the use of a patient's synptons and history being
used to diagnose the disease instead of neasurenents of the
actual exposure to the chemicals. Only one of the CSX experts
di sagreed with the defense expert's opinions that the correlation
bet ween neurol ogi cal damage and | ong-term exposure to the spe-
cific solvents was accepted in the scientific community.

The central issue facing the trial court in Berry was

whet her or not there was general acceptance in the scientific

10



community for the underlying principles that fornmed the basis of
t he expert's opinions regardi ng toxicol ogy and epi dem ol ogy.
Berry, at 564. In reviewing the trial court's finding that the
evi dence of the link between the solvents and the di sease was

i nadm ssible, the First District, quoting Frye noted that "the
thing fromwhich the deduction is nade nust be sufficiently
establ i shed to have gai ned general acceptance in the particular
field in which it belongs.” Berry, at 565-566. The First
District held that if the expert's opinion is well-founded and
based upon generally accepted scientific principles and net hodol -
ogy, it is not necessary that the expert's opinion be generally
accepted as well. The court found that it was error to exclude
Berry's evi dence.

Critical to the district court's conclusion was the fact the
epi dem ol ogi cal studies (of which there was the nost dispute
over) were conducted independently of the Berry litigation.
These studi es had been peer-reviewed and accepted by journals
that were w dely acknow edged in the scientific community. The
First District found that there was a mature epi dem ol ogi ca
record with nunerous peer-reviewed, published studies supporting
the plaintiff's expert analysis which gave them an aura of
reliability and validity. Interestingly, this is one of the

principles that was pivotal in Daubert v. Merrill Dow Pharm,

Inc., 43 F.3d 1311, 1317 (9th Cr. 1995). As noted by the Berry
court, Daubert held that "That an expert testifies based on

research he has conducted i ndependent of the litigation provides

11



i mportant, objective proof that the research conports with the
di ctates of good science."” Berry, at 561, ftnt. 8.

The Berry court did not advocate the "abdication of the
judicial "gate-keeping" role contenplated by Frye, to the editors
of the scientific and nmedical journals.” The First District
found that the record in the case before themwas not sufficient
to permt judicial scrutiny of the scientific studies for nethod-
ol ogi cal errors because there was insufficient testinmony on the
quality of those studies to enable the court to make | egal
concl usi ons about the probity of the studies.

The First District reversed, holding that it was error to
exclude the plaintiff's expert testinony when all the experts
derived their opinions fromthe sane generally-accepted nethodol -
ogy, the same epidem ol ogi cal studies, and just disagreed on how
to interpret the scientifically reliable data.

In the case at bar, the thing fromwhich the deduction is
made (M DNA) is not sufficiently established and under st ood
within the scientific conmunity so as to render it adm ssible in
acrimnal trial. The reliability of ntDNA is not sufficiently
established at this time. The state's evidence at the Frye
hearing and trial certainly did not neet that standard by virtue
of the fact that al nost every key conponent of ntDNA that Stewart
testified to has been disproved or altered since April 1999.

The case at bar differs fromBerry in several key areas.
First, it was not denonstrated by the State in the case at bar

that the studies submtted by the State's experts were generally

12



accepted in the scientific community. |In fact, the State's
experts were forced to admit that several of their early studies
had been disproved. Since the hearing, Bolin has denonstrated
that the later studies relied upon and generated by the FBI have
also fallen into dispute due to advancing research into the
characteristics of ntDNA.

Secondly, the critical factor relied upon the First District
in finding the validity and reliability of the plaintiff's
evi dence had been established was the fact that the studies
relied upon had been conducted i ndependent of the litigation.

That cannot be said for this case. The FBI |ab has a vested
interest in the litigation in this case and in seeing their

| aboratory testing nmethods receive a judicial stanp of approval.
The FBI studies were not subject to independent peer-review. The
FBI lab and it's testing procedures was not independently in-
spected. The FBI testing nmethods do not conply with other

i ndependent | ab st andards.

On the other hand, the defense expert, Dr. Shields presented
testinmony i ndependent of this litigation. His |ab had not
retested the hair and offered a different conclusion, therefore
he had no vested interest in the outcone. |Instead, Dr. Shields,
a nmenber of the scientific community that was not connected with
this litigation and who had no vested interest in the litigation,
of fered testinony generated by the scientific community outside
the FBI. The additional research provided by the Appendix to the

Initial Brief was generated by | abs and research groups i ndepend-

13



ent of this litigation by parties with no interest in it whatso-
ever.

The case at bar does not present the unanimty anong the
scientific community with regards to the collection, testing, and
interpretation of data regarding ntDNA that was present with the
i ndependent toxicol ogi cal and epi dem ol ogi cal studies at issue in
Berry. Neither does there exist a tine-tested "mature"” body of
scientific research on ntDNA. The appendi x attached to the
Initial Brief denonstrates the exact opposite. The abstracts
submitted by Bolin establish that there is no unanimty in the
scientific community even regardi ng the nost basic conponents of
n DNA at this tinme- conponents which are critical to the inter-
pretation of mtDNA in the forensic arena.

The State failed to establish that nt DNA has sufficient
reliability under Frye to be adm ssible.

In Stokes v. State, 548 So. 2d 188, 193-194 (Fla. 1989),

this Court cautioned against the courts becom ng the |aboratories
where scientific experinments are carried out. "If the scientific
comunity considers a procedure or process unreliable for its own
pur poses, then the procedure nust be considered less reliable for

courtroomuse." Later, in Hadden v. State, 690 So. 2d 573, 578

(Fla. 1997), this Court stated:

W firmy hold to the principle that it

is the function of the court to not

permt cases to be resolved on the basis
of evidence for which a predicate of
reliability has not been established.
Reliability is fundanental to issues
involved in the adm ssibility of evidence.
It is this fundanental concept which

14



simlarly forms the rules dealing with
the adm ssibility of hearsay evidence..
Novel scientific evidence nust al so

be shown to be reliable on sone basis
other than sinply that it is the

opi nion of the witness who seeks to

of fer the opinion.

This Court, though offered an opportunity to adopt the

"scientific validity" test espoused in Daubert v. Merrell Dow

Pharm, Inc., 509 U S. 579 (1993), declined to change and chose

to adhere to Frye in Flanagan v. State, 625 So. 2d 827 (Fl a.

1993). Thus, the standard is still one of reliability.

This is not to say that the scientific understandi ng of
n DNA wi || never reach the point where it neets the Frye standard
for adm ssibility. That point is just not now. Contrary to the
assertion of the Attorney Ceneral, the State failed to prove that
nt DNA satisfies the Frye standard for admissibility.

The Appel |l ee next disputes the specific challenges Bolin
made to m DNA and attaches a study entitled "Mtochondrial DNA
Sequence Analysis - Validation and use for Forensic Casework" as
exhibit B (hereafter referred to as Exhibit B). According to the
Appel l ee, this study refutes the points Bolin raised as to the
unreliability of m DNA and the appendi x attached to the Initial
Brief in support his argunent.

State's Exhibit B fails to refute Bolin's clainms. Exhibit B
appeared in the June 1999 issue of Forensic Science Review
Presumably, there exists a period of tinme between the submn ssion
of an article and the actual publication of the article. This
| eads to the reasonable conclusion that the article was witten

15



with no nore research than was available at the tinme of the Apri
1999 trial. The research abstracts submtted by Bolin were
presented in October 2, 1999, four nonths after the publication
of Exhibit B. Exhibit B does not nention the articles or find-
ings in the research submtted by Bolin, even to distinguish or
di spute the findings. Exhibit B has clearly been contradicted by
subsequent research and is no nore accurate than the April trial
testinmony. |If Exhibit B was published after the studies cited
the Initial Brief and presented evidence which contradicted those
conclusions, it would be persuasive. However, it was not and is
not persuasive authority to contradict the nore recent research
findings on matrilineal inheritance, the increased presence of
het eropl asny, the nutational rate and it's inplication in this
case, and the difficulties of contam nation in mnt DNA

The jury in this case was presented with a set of "facts"”
whi ch purported to establish the reliability and validity of
nt DNA. These "facts" allegedly explained to the jury the conpo-
sition of ntDNA and it's key characteristics so the jury would be
able to determ ne that ntDNA was reliable and valid evidence.
The jury was to take these "facts" and the statistics they
produced and use themto ascertain Bolin's guilt or innocence.
These "facts" about mt DNA, as shown in subsequent research cited
by Bolin, were not fact, but fiction. The jury, as the trier of
fact, cannot nmake an educated and reasoned decision if the facts
they are given are not true. ntDNA should not be utilized by the

judicial systemuntil the facts about m DNA constitute a mature

16



body of know edge that is not in a state of flux. Wuld the
State of Florida be willing to accept the exoneration of a death
row i nmate prem sed on an nt DNA analysis at this point in tine?

The state's assertion that Dr. Shields agreed with the
statistical conpilations of Dr. Basten is m sleading. The record
reflects that Dr. Shields found Basten's cal culations to be nore
accurate than those of the FBI; however, Dr. Shields maintained
that those cal cul ati ons were i naccurate because they were based
upon inaccurate data. (RVl, 1018, 1022, 1025) Neither did Dr.
Shi el ds advocate Dr. Basten's nethod over the nethod of cal cul a-
tion that he proposed be used. In Dr. Shields' opinion, his
proposed net hod was nore discrinmnating than the one used by
Basten. An additional flaw in Basten's cal culations was his
failure to provide a | ower confidence limt and only providing an
upper confidence limt. (IV, R1031-32)

The final argument advanced by the state is one of harnl ess
error. The state recites a selective set of facts they concl ude
woul d have resulted in a conviction even w thout the evidence of
nm DNA. This argunment is without nerit.

When error occurs, the burden is on the beneficiary of the
error to denonstrate beyond a reasonabl e doubt that the error did
not contribute to the conviction or affect the jury's verdict.

Chapman v. California, 386 U S. 18 (1967); State v. DiGuilio, 491

So. 2d 1129 (Fla. 1986). The state cannot neet that burden in

the case at bar.
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This Court has recogni zed the devasting inpact DNA evi dence

has on a crimnal trial. |In Thorp v. State, 25 Fla. L. Wekly

S1056 (Novenber 16, 2000), this Court found the inproper adm s-
sion of DNA evidence was not harm ess error due to its concl usive
nature. This Court found the error to be harnful, even in |light
of the defendant's incimnating statenents to a third party.

Wt hout the m sleading ntDNA testinony, the State had but
one witness- Cheryl Coby. The jury's task was straightforward-
ei ther Coby was |ying through her teeth for a variety of reasons
(including but not limted to obtaining a sizable reward and
savi ng her own skin) or she was telling the truth. There was no
i ndependent evidence to shore up Coby's credibility save the
illusory statistical conclusion's reached by the nt DNA anal ysi s.
As the only independent evidence which buttressed Coby's testi-
nmony, the use of the mt DNA evi dence cannot be harm ess error. It
is reasonable to assunme the conclusions regarding the probability
that the single hair cane from soneone other than Bolin greatly
influenced the jury's verdict. |If the state didn't intend for
t hat evidence to have influence, why would they have sought to
have it admitted in the first place?

This Court has recogni zed the inpact that DNA testinony has
inacrimnal trial and the enornmous wei ght such testinony is
accorded by juries. To suggest that DNA testinony does not
affect the verdict is ridiculous.

Nei t her does the brief testinony about the consistency

between the two hairs affect the harnful inpact of the ntDNA
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testinmony. The credibility of the FBI |ab, especially the hair
and fibers section, has been seriously underm ned. G ven the
pre-trial ruling that nt DNA anal ysis of the hairs was adm ssibl e,
it would have been futile to argue over visual characteristics of

the hair.

| SSUE |V
THE TRI AL COURT ERRED | N DENYI NG
APPELLANT' S REQUEST TO ADM T | NTO
EVI DENCE AND PUBLI SH TO THE JURY
PRI OR | NCONSI STENT STATEMENTS OF
CHERYL COBY THEREBY DENYI NG APPEL-
LANT H S SI XTH AMENDVENT RI GHT TO
CONFRONT THE STATE' S W TNESS AND
H S R GHT TO DUE PROCESS OF LAW

The state's response to M. Bolin's argunent that he was
denied the right of cross-exam nation by the trial court's ruling
is toclaimthat M. Bolin was inproperly raising a claim of
i neffective assistance of counsel. (State's Brief at p.50)

Not hing is further fromthe truth.

M. Bolin clearly pointed out in the Initial Brief that case
at bar did not rest on a claimof ineffective assistance of
counsel. (Initial Brief, p. 91, ftnt. 10). M. Bolin's position
is that the refusal of the trial court to permt trial counse
Donnerly and OGber fromutilizing statenments that Coby nmade in
di scovery depositions to i npeach Coby's previously video-taped
trial testinmony violated Bolin's Sixth Armendnent right of con-

frontation and denied himhis right to a full and fair cross-

exam nation. At the risk of being repetitious, a brief sunmmary
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of the facts will explain the apparent confusion on the part of
the State.

Trial counsel Oober and Donnerly noved on April 4, 1999 by
witten notion to exclude the testinony of Cheryl Coby (V3, R514-
515) and argued the nmotion on April 7, 1999. (V9, T597-526) At
the hearing trial counsel nmade a second request- since the
prosecution testinony was admtted (that being the video-taped
testimony of Coby fromthe prior trial), then they (defense
counsel) should be allowed to introduce and publish other state-
ments that Coby had nade that were inconsistent with the video
testinmony as appropriate rebuttal and inpeachnent evidence.

(V9, T507; 522) Defense counsel was prepared to inpeach the video
testimony with Coby's statenments in both a discovery deposition
and in a deposition to perpetuate testinmony. The depositional
testi nony had been given under oath on January 8 and 9, 1991 and
on January 11, 1991.

In the witten notion counsel Donnerly and Qober clained that
M. Bolin's earlier | awers who had been present during the
vi deo-t aped testinony had been ineffective in their cross-exam -
nation of her because they had failed to question her on certain
key areas that were in conflict with the depositional testinony.
This argunent relating to ineffective assistance was presented as
provi ding the basis for excluding Coby's video testinmony inits
entirety. (V3,R514;517-518) At the hearing Defense counsel's
position was that if the court rejected their request to exclude

the video due to the ineffective cross, then defense counsel
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shoul d be able to bring out the additional inconsistencies that
1991 counsel had failed to bring out in the video to attenpt to
rectify the deficiencies of 1991 counsel and as proper inpeach-
ment and rebuttal evidence. (V9, T522-523)

The trial court rejected Bolin's first request to exclude
t he Coby video testinony because 1991 trial counsel was ineffec-
tive. (V9,T526) The trial court specifically stated that "Let

me say one thing for the record. M. Firmani's sufficiency of

cross-exam nation and his sufficiency of representation will be
addressed by another court at another time in the future, I'm
afraid. W're stuck with it case we are, I'mafraid.”

(V9, T526,1n.10-14) The trial court rejected the second request-
1999 trial counsel was prohibited fromintroducing into evidence
the Coby's statements fromthe January 1991 depositions that were
i nconsistent with the video testinony- because the State could
not redirect. (V9, T526-527) It was clear on the trial record
that all parties understood that the ineffectiveness of counsel
was not the basis for the ruling and that that issue would be
addressed in a 3.850 "presunm ng a conviction and affirnmance. "
(V9, T527, I n. 19- 25)

The issue presented to this Court arises fromthe denial
of the second request, the denial of counsel's request to intro-
duce additional statements that were inconsistent with the video
testimony under a claimthat they were proper inpeachnent and
rebuttal evidence and vital to a full and fair cross-exam nation.

The issue presented by Bolin in the case at bar does not rest on
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the first request- that being to exclude Coby's video testinony
because 1991 counsel was ineffective.

It is Bolin's position that the January depositional state-
ments were adm ssi ble as appropriate cross-exam nation and
i mpeachnent of Coby. Since Coby was deceased, defense counsel
coul d not ask the overl ooked inconsistencies directly of Coby,
the only tool available to ensure additional cross-exan nation
was to permt the use of the depositional statenments. The trial
court violated Bolin's Sixth Amendnent right to confrontation and
his constitutional right to a full and fair cross-exam nation by
denying himthe use of the additional inconsistent statenents.
Had Coby been living in 1999, defense counsel would not have been
bound or limted in cross-exam nation. The State shoul d not
benefit fromthe death of Coby by being able to prevent prior
i nconsi stent statenents made by her under oath during which the
State had the power of cross-exam nation to be excluded fromthis
case. The state attorney was quick to cry foul when she believed
Coby's death m ght be to her detrinent if the prior inconsistent
statenents were used, but was nore than willing to force the
defense to proceed under the detrinent she wi shed to avoid.

The citations of authority and argunment relating to the
effecti veness of counsel cited in the Answer Brief are irrel evant
to the case at bar. Bolin will rely upon the unchall enged
citations of authority and argument presented in the Initial

Brief in |Issue IV.

| SSUE V
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THE PENALTY JURY RECOVMENDATI ON WAS

TAI NTED BECAUSE EVI DENCE ABOUT

BOLIN' S CONVI CTI ON FOR ANOTHER

MURDER WAS PRESENTED BEFORE THE

JURY AND THI S CONVI CTI ON HAS SI NCE

BEEN VACATED

Appel | ee argues that adm ssion of evidence about Bolin's
si nce-reversed conviction for the nurder of Terry Matthews was
harm ess error because the prior violent felony aggravator was
ot herwi se established by Bolin's convictions for kidnapping and
rape in Chio. Wiile this Court has found harm ess error in sone
i nstances where prior crimes were inproperly admtted into
evi dence, Appellant knows of no case where the erroneous convic-
tion was for nurder.
| ndeed, this Court nade exactly this distinction in Long v.

State, 529 So. 2d 286 (Fla. 1988). Long had other prior violent
crinmes which were properly admtted in the penalty phase evi -
dence, however, the inproperly admtted conviction for nurder was
enough to taint the jury's penalty recomrendation. Certainly a
prior conviction for nmurder carries with it much greater weight
than any other violent crinme. W nust assune that Bolin's jury
gave the Terry Matthews hom cide very significant wei ght which
may have neant the difference between a reconmmendati on of death

and a recommendation of |life. Therefore, the error cannot be

har m ess.
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