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I N THE SUPREME COURT OF FLORI DA

DONNA MELI SSA COLLI NS,

Petitioner,
VS. ; CASE NO. 95, 869
STATE OF FLORI DA,

Respondent .

PETITIONER S INITIAL BRIEF ON THE MERI TS

| PRELI M NARY STATEMENT AND
CERTI FI CATI ON OF FONT AND TYPE Sl ZE

This is an appeal fromthe decision of the First D strict

Court of Appeal. Collins v. State, 732 So.2d 1149 (Fla. 1st

DCA April 13, 1999).

Petitioner, Donna Melissa Collins, pleaded guilty to mul -
tiple charges, primarily theft and forgery, and was sentenced
above the guidelines, in Colunbia County by Crcuit Judge E
Ver non Dougl as.

The three-volune record on appeal wll be referred to as
"RL," “R2,” and “R3,” the transcript of the plea colloquy of
Cct ober 21, 1997, as “Plea,” and the sentencing hearing of
Novenber 10, 1997, as “Sent.”

This brief is typed in Courier New 12.



|1 STATEMENT OF THE CASE AND FACTS

Under a plea agreenent, the state dropped sone charges
agai nst petitioner, Donna Collins, but there was no agreenent
to the sentence. The court departed upward from a discretion-
ary-prison guidelines category and i nposed a sentence of 5
years prison followed by 5 years probation. Collins, 732 So.2d
at 1150-51.

Collins pleaded guilty to a total of 5 felony petit
thefts, and 4 counts of “cheating” by fraudulently returning
mer chandi se for refunds; she also admtted violating probation
in a 1996 case involving 6 counts of forgery and 3 felony petit
thefts. The state dropped 3 counts of felony petit theft and
single counts of cheating and opposing an officer wthout
viol ence. The state also dropped sone counts in the original
plea to the 1996 case, which are not at issue here. 1d. at
1150.

On appeal, Collins argued her sentence should be vacated
because 1) the trial judge failed to enter witten reasons for
departure, and 2) the cheating convictions violated double
| eopar dy.

The First District Court held 1) the facially-apparent
sentencing guidelines issue - no witten departure order - was
not preserved for appeal, and 2) petitioner’s “plea bargain”

wai ved her doubl e jeopardy claim



11 SUMMARY OF THE ARGUMENT

There are two discrete sentencing issues in this case.
First is whether an upward departure fromthe guidelines wth-
out witten reasons is reversible on appeal under the Crim nal
Appeal Reform Act of 1996 (CARA), although not objected to.
Second i s whether a defendant can raise a double jeopardy issue
for the first time on appeal, where the state dropped sone
charges as a result of a “plea agreenent,” but the charges
dropped did not mtigate the upward departure sentence inposed.

The district court held the absence of a witten departure
order not preserved, and the double jeopardy issue barred by
Collins’ “plea bargain.” Petitioner contends that the absence
of a witten departure order is fundanental error, correctable
on appeal. She also contends that, because she received no
meani ngf ul benefit from her “plea bargain” when the judge
exceeded the guidelines, she is not precluded fromraising a

doubl e j eopardy cl ai m on appeal .



|V ARGUMENT

| SSUE |

PETI TI ONER S GUI DELI NES- DEPARTURE SENTENCE MJUST BE

REVERSED BECAUSE THE COURT FAI LED TO ENTER WRI TTEN

REASONS FOR DEPARTURE; AS THI S WAS FUNDAMENTAL ERROR,

NO OBJECTI ON WAS NECESSARY

Petitioner argued on appeal to the district court that her
departure sentence shoul d be vacated because the trial court
failed to enter witten reasons, and the issue is cogni zable on
appeal , even though not objected to. The district court held
the issue was not reversible error because it was not pre-
served.

This issue is in the general category of what kinds of
facially-apparent sentencing errors can be raised on direct
appeal , al though not objected to, after the Cimnal Appeal
Ref orm Act of 1996 (CARA). May 11, 1999, this court heard oral

argunment on four consolidated cases on this general issue.

Hyden v. State, 715 So.2d 960 (Fla. 4th DCA 1998), review

granted, 728 So.2d 203 (Fla. 1999); Speights v. State, 711

So.2d 167 (Fla. 1st DCA 1998), review granted, 728 So.2d 203

and 204 (Fla. 1999); Mddox v. State, 708 So.2d 617 (Fla. 5th

DCA 1998) (en banc), review granted, 718 So.2d 169 (Fla. 1998)

and 728 So.2d 204 (Fla. 1999); Edwards v. State, 707 So.2d 969

(Fla. 5th DCA), review granted, 718 So.2d 167 (Fla. 1998).

This case does not involve a specific issue |like any in
the cases just cited, but this court has granted review in
anot her case fromthe First District with the sanme issue - no

witten reasons for departure. Butler v. State, 723 So.2d 865

-4-



(Fla. 1st DCA 1998), review granted, 735 So.2d 1283 (Fla. Apri

26, 1999). It would advance the adm nistration of justice that
both Butler and the instant case ultinmately share the sanme
ruling on the sane issue.

Moreover, the issue here is even nore egregious than those
in two other cases in which the court has granted review,

Jordan v. State, 728 So.2d 748 (Fla. 3d DCA 1998), review

granted, 735 So.2d 1285 (Fla. June 18, 1999); Wiss v. State,

720 So.2d 1113 (Fla. 3d DCA 1998), review granted, 729 So.2d

396 (Fla. 1999).

In Jordan, the trial court orally announced reasons for
departure, the witten order is dated the sanme day as sentenc-
ing, but the order was not filed until the 22nd day after sen-
tencing, in violation of the statute and rule requiring filing
within 7 days. The Third District held the i ssue was not
preserved and not fundanental or prejudicial error.

In Weiss, the court orally announced reasons for depar-
ture when sentence was inposed August 19. The witten judgnent
and sentence were filed August 26, but the witten departure
reasons were not filed until August 29. The Third D strict
held the 7 days commenced when the witten judgnent was filed
August 26, thus the witten reasons were tinmely. |If counted
fromthe oral inposition, the issue was not preserved, funda-
mental or prejudicial.

The facts of the instant case are nore egregi ous, because

witten reasons for departure here were not nerely filed | ate;



they were never fil ed.
Petitioner contends that the |l ack of witten reasons falls

within the definition set out in State v. Muncino, 714 So. 2d

429, 433 (Fla. 1998):

A sentence that patently fails to conport with

statutory or constitutional limta-tions is by

definition "illegal".

Because the statute requires witten reasons for departure, the
court’s failure to enter them“patently fails to conport with
[a] statutory. . .limtation,” thus Collins sentence nust be
reversed for inposition of a guidelines sentence.

On the matter of objection in the trial court, petitioner
argued on rehearing to the district court that contenporaneous
objection to the lack of witten departure reasons is either
i npossi ble or at |east inprudent.

Section 921.0016(1)(c), Florida Statutes (1997), gives the
trial court 7 days after sentencing to file witten reasons for
departure. It is therefor inpossible to object contenporane-

ously to an omssion while the court may yet tinely enter an

order. As this court said in Davis v. State, 661 So.2d 1193,

1197 (Fla. 1995):

it is difficult, if not inpossible, for counsel to

cont enpor aneousl y object to the absence of a witten

order at the sentenc-ing hearing because, at that

stage, counsel does not know whether a witten order

is being filed or what it wll say. (cite omtted)

More inportantly, should the court fail to enter a witten
order tinely, the relief to which the defendant is entitled is

a guidelines sentence. See, e.q9., Donaldson v. State, 722




So.2d 177, 188 (Fla. 1998); Pope v. State, 561 So.2d 554 (Fla.

1990). The result is that an attorney would be ineffective if
he or she did object to the absence of a witten order before 7
days had passed. Insofar as the district court held a defen-
dant nust cont enporaneously object in order to preserve the
court’s failure to enter a witten departure order, it has ms-
apprehended the | aw and/ or the untenabl e consequences of its
ruling for defendants and defense counsel.

It was possible for defense counsel to have filed a notion
to correct sentence under Rule 3.800(b) after the seventh day.
Assuming this is the district court’s ruling, petitioner con-
tends it has m sapprehended another area of the | aw

Under si gned counsel does not claimto know how this first

happened, but Davis, supra, has been frequently m sappli ed,

even by this court itself, on the issue of fundanental error.
Davi s addressed fundanmental error only in the context of what
constituted an illegal sentence which could be raised for the
first tinme on a notion for post-conviction relief under Rule
3.800(a), Florida Rules of Crimnal Procedure, yet it is now
cited with sonme frequency on the issue of what errors can be
rai sed on direct appeal after CARA

The district court said:

Al though Collins correctly notes the trial judge

failed to provide contenporaneous witten reasons for

i nposi ng a departure sentence, such failure is not

fundamental error. (enphasis added)

732 So.2d at 1151, citing Neal v. State, 688 So.2d 392, 396

(Fla. 1st DCA 1997), which cited Davis, which the district

-7-



court summari zed t hus:

failure to file contenporaneous witten reasons when
i nposi ng departure sentence not “fundanental” error

Id. In the context of no objection, however, Davis held this
i ssue could be raised for the first tinme on appeal:
Wiile the failure to file witten reasons is error
that may be raised for the first tinme on appeal, it
is not, in our view, "fundanmental" error that nay be
raised at any tine if the sentence is within the
maxi mum period al |l owed by | aw.
Davis, 661 So.2d at 1197.
Moreover, the district court expressly relied on Neal'’s
definition of fundanental error, when that definition has been

superseded by this court’s decision in Manci no, supra:

A sentence that patently fails to conport with

statutory or constitutional limta-tions is by

definition "illegal".

As noted above, because the statute requires witten
reasons for departure, the trial court’s failure to enter them
“patently fails to conport with [a] statutory. . .limtation,”
thus Collins’ sentence nust be reversed. |In the alternative,
this error is also ineffective assistance of counsel on the

face of the record, as there could be no strategic reason for

counsel not to seek a reduced sentence after 7 days had passed.



| SSUE 11

PETI TI ONER' S CONVI CTI ONS VWHI CH VI OLATE DOUBLE

JEOPARDY MUST BE VACATED; DOUBLE JECPARDY | S

FUNDAMENTAL ERROR, AND A “PLEA BARGAI N' WHI CH

RESULTED | N NO BENEFI T TO THE DEFENDANT DCES NOT

PRECLUDE A DOUBLE JEOPARDY CLAI M ON APPEAL.

Petitioner argued on appeal that dual convictions of
cheating and felony petit theft violated double jeopardy. The
district court held she was not entitled to relief according to

Novaton v. State, 634 So.2d 607 (Fla. 1994), because she

entered into a “plea bargain.” Petitioner argued on appeal
t hat Novaton requires an actual benefit fromthe “plea bargain”
before the defendant is precluded fromraising double jeopardy
on appeal. As she received no benefit fromthe bargain, she is
permtted to raise the double jeopardy issue.

Petitioner contends the district court m sapplied Novaton
to the facts of her case, which is a basis for conflict juris-

diction in this court. E.q. State v. Stacey, 482 So.2d 1350

(Fla. 1985) (“We have jurisdiction because the court bel ow
m sapplied controlling case law to the facts of the case”).
Bef ore addressing the Novaton issue, petitioner wll

address the double jeopardy issue. In State v. MDonald, 690

So.2d 1317 (Fla. 2d DCA), review denied, 698 So.2d 849 (Fl a.

1997),

[t] he issue on appeal is whether the state can charge
McDonal d with both grand theft pursuant to section
812.014, Florida Sta-tutes (1993), and credit card
fraud by a person authorized to provide goods and
services pursuant to section 817.62, Flori-da
Statutes (1993), w thout violating double jeopardy
prohi biti ons.



690 So.2d at 1318. Based upon the reasoning in Thonpson v.

State, 585 So.2d 492 (Fla. 5th DCA 1991), app’d and adopt ed,

607 So.2d 422 (Fla. 1992), the Second District concluded that
“illegally obtaining property through the use of a forged
credit card and grand theft are degrees of the sane offense.”
690 So.2d at 1319.

I n Thonpson, the defendant was charged wi th fraudul ent
sale of counterfeit controlled substance under Chapter 817
and felony petit theft under Chapter 812, for a single sale.
The Fifth District found that Chapter 817 offenses are “differ-
ent degrees (or nore specific descriptions) of the general
statutory offense of theft defined in Chapter 812." 585 So.2d
at 494. The district court noted:

Al'l specific theft by fraud of fenses are

t heoretically subsuned in the general Anti-Fencing

Act [theft statute], not in ternms of conparing the

essential elenments of each offense, but in substance

and by definition, since the Anti-Fencing Act broadly

enconpasses and proscribes these crimnal frauds.

. The specific theft crimes have becone "degrees" of

the gener-ally defined theft crinme in Chapter 812.
Thonpson, 585 So.2d at 494, quoted in MDonald, 690 So.2d at
1319. Thonpson further noted that "an act of crimnal fraud
shoul d be prosecuted either under Florida's Anti-Fencing Act or
under a nore specific statute contained in Chapter 817." |d.

See also Watson v. State, 655 So.2d 1250, 1251 (Fla. 1st DCA

1995):

: .the additional conviction for grand theft cannot
stand because this offense did not involve a separate
and distinct crim-nal episode fromeither the

of fense of fil-ing a false insurance claimor the

of fense of burning with intent to defraud and these

-10-



three crinmes are nerely aggravated forns or varying
degrees of the core offense of theft. The

| egislature did not intend for a single act of
crimnal fraud involving the core offense of theft to
be prosecuted as separate offenses under both a
specific fraud statute and the grand theft statute.

Collins was charged with felony petit theft and “cheating”
under section 817.29, Florida Statutes:

Whoever is convicted of any gross fraud or cheat at

common | aw shall be guilty of a felony of the third

degr ee.

As in Thonpson, MDonald and Watson, her chapter 817 offense

is a variant of theft and will not support a separate convic-
tion.

Petitioner returns now to the issue of raising double
j eopardy issues for the first tinme on appeal. |In Novaton, this
court held that, even though double jeopardy is generally
fundanmental error, entering into a plea bargain waived the
right to make a double jeopardy claimfor the first tinme on
appeal. Collins, 732 So.2d at 1152. On appeal to the district
court, petitioner distinguished Novaton on the ground that the
bargain there included an agreenent as to sentence, while hers
did not. The district court held, “This is not a controlling
difference.” 1d.

The district court summari zed Bryant v. State, 644 So. 2d

513 (Fla. 5th DCA 1994), review denied, 654 So.2d 130 (Fl a.

1995), thus:

holding that simlar distinction “lacks |legal nerit
since no case we have found suggests that ‘a
bargained for plea’ requires the courts to weigh the
w sdom or sufficiency of consideration.”

-11-



The district court concl uded:

: . Novat on does not require any particu-Iar
conponent to be part of a plea bargain as a
prerequisite to entry of the conforming plea’s
effecting a wai ver of double jeopardy rights. The
opinion clearly provides that the only “requirenent”
is a “plea bargain” followed by inplenmentation of the
conditions of the plea bargain. 1In the face of such
a clear expression by the court, any exception must
come from it. (enphasis added)

Wth all due respect, the district court m sapprehended
petitioner’s argunment as to “consideration” and overl ooked cru-

cial distinctions between Novaton, Bryant and the instant case.

Novat on stands for the principle that the defendant nust derive
a real, not nerely an illusory, benefit fromthe plea bargain
(whi ch nust be “nutually advantageous,” id. at 608) in order to
preclude himor her fromraising double jeopardy on appeal.

Omtting the facts of Novaton and Bryant fromthe district
court’s opinion had the effect of glossing over significant
di stinctions between this case and those. Novaton received a
benefit, which has no analogy in the instant case, fromhis
bar gai n:

Novaton entered into a plea bargain with the State to

elimnate the possibility of being sentenced to life

w t hout parole as a habitual violent felony offender.

. . Nova-ton agreed to. . .a total [sentence] that

was clearly less than that which he could have

recei ved absent this bargained plea. . .the offenses

that he clainms violate the double jeopardy cl ause

woul d not have affected his adjudication as a

habi tual violent felony offender and his sentence of

life without parole.
634 So.2d at 609.

Bryant pl eaded to vehicular hom cide and driving with

-12-



I i cense suspended resulting in death, and the state dropped DU
mansl| aughter. Bryant recei ved consecutive sentences totaling
10 years, which was apparently within the sane guidelines range
had mansl aughter been included. As the district court said,
even if it did not look |like much of a “bargain,” Bryant avoid-
ed having to go to trial on a higher-degree crine. This led to
t he hol di ng above - that maybe Bryant did not get nuch of a
bargain, but the court would not reweigh the wi sdomor suffi-
ci ency of consideration.

This court has already said, however, that it would reach
a different result in the case of a failure of consideration.
Collins’ situation approaches a failure of consideration.
Thus, it is far closer to the exception expressly recognized in
Novaton for |lack of consideration, than to the facts of either

Novat on or Bryant.

Novat on expressly recogni zed that a “strai ght up” plea
with no agreenent as to sentence does not preclude a double
j eopardy argunent on appeal. The slightly nore narrow question
here is whether that principle applies when sone charges have
been dropped, but the fact some charges were dropped did not
mtigate the departure sentence inposed.

The district court said any exception to Novaton would
have to cone fromthis court, 732 So.2d at 1152, but it already
has. Petitioner contends that the Novaton exception applies to
her, because she received no benefit fromher “plea bargain.”

The charges dropped against Collins ranged from m sdenean-

-13-



ors to Level 2 offenses, and sone woul d have viol ated doubl e
j eopardy. Dropping charges which violate double jeopardy is
not meani ngful consideration. Even had they all been scored -
rangi ng from m sdeneanors to Level 2 crines - they would have
added only 10.8 points. This would have increased Collins’
presunptive sentence 5 nonths, from17.1 to 22.1 nonths (R2
274-75), but the court inposed 5 years plus 5 years probation.
As not ed above, Novaton by conparison received a benefit, which
has no analogy in the instant case, from his bargain.

Because only sane or | esser-degree charges against Collins
wer e dropped; no hi gher-degree charges were dropped; the
dr opped charges would have nmade little difference in the guide-
lines; and the trial court exceeded the guidelines, Collins
received little or no benefit of the purported plea bargain,
t hus her case conmes within the exception in Novaton, and not
its holding. It is interesting to conpare what this court said

in a different context in Puffinberger v. State, 581 So.2d 897

(Fla. 1991):
nonscoreabl e juvenile record may be consi-dered as a
reason for departure. . . only if the record is
significant and the resul-ting departure sentence is
no greater than that which the defendant would have
received if the record had been scored.” (enphasis
added)
Id. at 899-900.
The essence of Novaton is that the defendant may not argue
doubl e j eopardy on appeal where she has received a benefit from
pl ea negotiation. Were, as here, the defendant received no

benefit from droppi ng sonme charges, petitioner contends she may

- 14-



make a doubl e jeopardy argunent on appeal .
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V CONCLUSI ON
Based upon the foregoi ng argunent, reasoning, and citation

of authority, petitioner requests that this court vacate her
convi ctions of “cheating” on double jeopardy grounds and
reverse her sentences and remand for inposition of guidelines
sent ences.
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