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PREFACE!

Pending for review is Rosen v. Florida Insurance Guaranty

Associ ation, 734 So. 2d 491 (Fla. 1% DCA 1999), rev. granted (April

28, 2000) which expressly, directly conflicts with Florida

| nsurance @uaranty Association v. G ordano, 485 So. 2d 453, 457

(Fla. 3d DCA 1986). This Court also has jurisdiction by virtue of
the First District’s msapplication of this Court’s prior holding

in Fidelity & Cas. Co. of New York v. Cope, 462 So. 2d 459, 462

(Fla. 1985). See Vest v. Travelers Ins. Co., 2000 W. 232281, 25

Fla. L. Wly. S177 (Fla. 2000) (D strict court’s m sapplication of
this Court’s hol dings created conflict jurisdictionfor purposes of
Fla. Const. art. V, 83(b)(3)).

For the reasons submtted, it is respectfully requested that
this Court quash the First District’s decision and answer the
remaining legal issues which raise matters of great public
i nportance regardi ng construction of the Florida |l nsurance Guaranty
Associ ation Act, (“The FIGA Act”), section 631.50, et. seq., Fla.

Stats. (1997).

LAl references are to the record (R ) as suppl enented by
transcripts contained inthe First District Court of Appeals’ file.
(S. R ). References are also to depositions which petitioner
filed, which were indexed separately by the clerk. (___ depo. p.

).



STATEMENT OF THE FACTS

On review of a summary judgnent, all facts and inferences
derived from the facts mnust be construed in the |ight nost

favorable to the non-novant. Moore v. Mrris, 475 So. 2d 666 (Fl a.

1985); Holl v. Talcott, 191 So. 2d 40 (Fla. 1966). Accordingly,

the facts detailed here are set forth in the light nost favorable
to Petitioner Rosen.

Bonni e Rosen hired ABlawfirmto represent her in connection
with several Ilitigation matters. Serious problems in the
representation arose and, in 1992, Rosen filed suit against the AB
firmin Dade County, Florida alleging inter alia an abusive pattern
of overbilling and the lawfirm s negligence in her representation.
(R Vol. I, p. 82-98). At thetime the suit was filed, ABlaw firm
was insured in the anmount of $1,000,000. by a policy issued by
Manat ee | nsurance Co. f/k/a Runger Ins. Co. (R Vol. I, pp. 11-12,
1 5).

In pertinent part, the policy provided:

VWhat this policy covers

W will pay on behalf of an INSURED all suns
an INSURED nust |egally pay as damages because
of a WRONGFUL ACT that results in a CLAIM
first nmade agai nst an INSURED and reported to
us during the POLICY PERIOD.

WE have the right and duty to defend any suit
asking for these DAMAGES. WE wi || investigate
and settle any CLAIM WE consi der appropriate.
If the <claim is exhausted before the
concl usi on of any CLAIM, we have the right to



wi thdraw from further defense of the CLAIM
W will do this by tendering control of the
defense to YOU. OUR paynent of, or OUR offer
to pay, the limts available to any CLAIM ends
OUR duty to defend or settle. (Vol. 1, p. 34,
enphasi s added).

* * *

“Wongful Act” neans:

(1) any negligent act, error or omnssion
ari sing out of professional services rendered
or that should have been rendered by an
insured,.... (Vol. I, p. 35).

On June 4, 1993, Mnatee Insurance Conpany was placed in
receivership, (R Vol. I, p. 16, Y1) and on May 20, 1994, it was
subsequent |y decl ared i nsol vent and ordered | i qui dated. (R Vol . I,
p. 17). The Departnent of Insurance was appointed as Mnatee’'s
receiver (R Vol. |, pp. 16-28) and was authorized inter alia to
“Coordinate the operation of the receivership with the Florida
Guaranty Association pursuant to Part |1 of Chapter 631, Florida
Statutes (1993)” including “contract[ing] wth the guaranty
association to carry out the purposes of Chapter 631.” (R Vol. 1|,
p. 20, f11). Following entry of the WMy 20, 1994 order of
I iquidation, FIGA undertook the AB law firm s defense. (R Vol. 1|,
p. 12, 7).

Manat ee spent sonewhat |ess than $200,000 on defense costs
before it was declared insolvent. (R Vol. II, pp. 232, 1 2).
Under the original $1,000,000 declining balance policy, this left

sonmewhat nore than $800,000 available for indemity. \When FlGA



arrived on the scene, it announced that all defense costs woul d be
deducted from the $300,000 it had available for indemity. FIGA
asserted that every further dollar spent on its attorneys in the
defense of its insured woul d decrease the anobunt it had avail abl e
to Ms. Rosen as damages. (Vol. I, p. 15, 1 11). As FIGA' s senior
clai ne exam ner Sam Al | en decl ar ed:
Q [ A]s $300, 000. was expended in defense of AB
law firm in fees and costs, how nuch was
avail able in your viewto pay as indemity for
AB | aw firnf
M. Dittmar [FlIGA counsel]: Form
A Okay. If | understand, you are asking the
question, if we expended $300,000. in the

defense of the claim how nmuch would be left
to indemify the insured?

Q That’s correct.

There woul d be zero.

Q Ckay. If we agree that $262,000 had been
reasonably expended in the Defense of AB Law
Firmup until the tine of settlenent, [of the
underlying action], is it your position that
only $39,000 remained for either the defense
or indemity of AB Law Firmin the suit that
was known as Rosen versus AB Law Firnf

A That is correct. (SamAl|len depo. 10/30/97, p.
14, enphasi s added).

The underlying lawsuit |asted nore than four years, giving
rise to various interlocutory appeals, and other | awsuits when the
AB law firmand its principals began transferring their assets. (R
Vol. |, pp. 79-80).

The total bills for worthl ess services rendered by ABlaw firm

4



to Rosen totaled nearly $340,000., of which Rosen paid $269, 000.
At the tinme of trial, Ms. Rosen’s econom c damages al one were
cl ose to $600,000. This figure did not include attorneys’ fees,
prejudgnent interest, costs, and an anount due Ms. Rosen for her
mental pain and suffering on a negligent supervision clai mwhen AB
law firms office nmanager tried to extort noney out of her by
“threaten[ing] to reveal confidences and secrets to the opposing
parties, and threaten[ing] her with groundless crimnal
prosecution.” (R Vol. |, p. 80).

FIGA retained the Wilton Lantaff firm and paid it
approximately $261,000 in defense of its insured pretrial. (Sam
Al en depo. p. 7-8). The Walton Lantaff firmreported to FIGA' s
senior clains examner directly and kept himinforned as to the
results of discovery and all court hearings. (SamAllen. depo. pp.
8-9). On the eve of a trial anticipated to be lengthy, FIGA
informed its insured that it had only $39,000 |l eft for both defense
and indemity. (Sam Allen depo. pp. 39-40). This was based on
FIGA's legal interpretation of the policy and statutes. (R Vol.
|, p. 15, 11).

As to what its intentions were when the $39,000. was
exhausted, and what it told its insured, FIGA's senior clains
exam ner admtted that the Walton Lantaff firmprojected that nore
t han $39, 000 woul d be expended in trying the lawsuit, (Sam Allen

depo pp. 37-38, 40), and that FIGA infornmed its insured in no



uncertain terns that “upon the conplete expenditure of the funds
under the FIGA cap by FIGA, that [the insured] would be obligated
to take on the responsibility of providing its own defense.” (Sam
Al'l en depo. p. 39). FIGA al so asserted that it had no further duty
to defend its insured after exhaustion of the $300, 000, inclusive

of its own defense costs. (Sam Allen depo. p. 35-36, enphasis

added). It stated unequivocally that “FI GA woul d not be defendi ng
after the expenditure of the anmpbunt under the FIGA cap and ... it
woul d be the insured’ s responsibility to defend itself.” (SamAllen
depo. p. 40).

At that point, Rosen’s counsel and the Walton Lantaff lawfirm
agreed on the following terns in a witten settlenent agreenent:

(1) FIGA would pay $39,000 (or the balance it
clainmed renmined available) over to Rosen
i medi ately (R Vol. I, p. 162, 11);

(2) Rosen would take a final judgnent against AB
law firmin the anmount of $261, 000, Id. at 2;

(3) The Rosen judgnment would not create a lien or
encunbrance against the law firm [d. at 92;
and

(4) Rosen would not execute on that judgnment
against the firm but would file suit against
FIGA in Jacksonville within 60 days on the
limted issue of whether the FIGA clains cap
of $300,000. was inclusive of the costs
expended in defense, or whether these were
separate and i ndependent obligations requiring
FIGA to pay Ms. Rosen the full $261, 000.
j udgment armount. (R Vol. 1., p. 161-176).

M's. Rosen agreed to the settl enent because:

[ T] he underlying | awsuit had | asted nore than

6



f our years, had gi ven rise to t wo
interlocutory appeals, had spawned at | east
two other lawsuits, was likely to have taken a
month or two to try, was certain to give rise
to another appeal and — this is one of the
nost inportant considerations, if [she] had
prevail ed against ABlaw firm|[she] woul d have
had to sue FI GA anyway. The assets of AB | aw
firmand its principals had been repeatedly
transferred and were the subject of a separate
fraudul ent transfer case. Rather than try a
case for a nonth, attenpt dubious collection
froma Def endant who had hi dden assets and sue
FI GA, [she] agreed to skip these intervening
steps and proceed directly to suit against
FIGA. (R Vol. I, p. 8, 10).

FI GA not only knew that this agreenent was bei ng negoti at ed,
it reviewed the settlenment docunents exchanged between the parties
at least three tines before the agreenent was finalized and si gned.
(Sam Al l en depo. p. 21-23). FI GA specifically told its insured
that it did not object to the settlenment agreenent, because “if he
could settle and protect hinself, that would be the best thing for
him” (SamAl |l en depo. p. 28). FIGAterned the agreenent atypical,
understanding that it “was an agreenent that would protect [its]
insured for the remai nder of the nonies that [it] had available to
settle the claim” (Sam Allen depo. p. 25).

The agreenent was signed by nultiple persons, including | ead
def ense counsel who signed as “David K. Tharp, Esqg. for Walton
Lantaff et al.” (R Vol. I, p. 126, enphasis added). M. Tharp
agreed that he represented both AB law firmand FIGA, at the tine

he entered the stipulation and settl enment agreenent:

Q In Rosen versus AB law firm were you



representing Fl GA?

A | was representing both AB law firm and Fl GA
yes.

Q And when you entered the stipulation that
we’ve identified before, you were representing
FIGA as wel | ?

A | believe that | was representing both of
them yes.

Q And just so that | understand, in representing
FIGA in entering the stipulation and
settlenment agreenent, FIGA did not prohibit
you fromentering this agreenent, correct?

A That’s ny recollection, yes. (David Tharp
depo. p. 12, enphasis added).

A second | awyer fromthe Walton Lantaff firmconfirnmed the | aw
firms signature on behalf of “the insured law firm and the
guaranty associ ation.” (CGene Kissane depo, p. 25).

As to the inpact of the “no-lien or execution” of the judgnent
provi sion, the agreenment provided, in pertinent part, that “The
foregoing i s not intended, nor should it be construed, to prejudice
the potential claim whether valid or invalid, that Bonnie Rosen
may decide to pursue as against FIGA” (R Vol. I, p. 163, 12).
Simlarly, with respect to dismssal of the underlying suit, the
agreenent provided that it “[Dloes not inpair the judgnent
referenced in paragraph no. 2 ... and thus shall not inpair Bonnie
Rosen’s right to pursue a lawsuit, inclusive of a claim for
attorneys’ fees if proper, against FIGA....” (R Vol. I, p. 165,

17) . Wth respect to 927 relieving the AB law firms



responsibility to pay further nonies on the claim the agreenent
stated that it was not “intended, nor should it be construed, to
prejudice the potential claim whether valid or invalid, that
Bonni e Rosen may deci de to pursue as against FIGA.” (R Vol. 1, p.
174, 4928). FI GA specifically reviewed this |anguage before the
agreenent was signed. (Sam Allen depo. p. 28).
Rosen conplied with the terns of this agreenent. On February
21, 1997, she instituted the present declaratory judgnment action in
Duval County against FIGA. (R Vol. I, pp. 1-5). Rosen asserted
that she was in doubt as to her rights on the foll ow ng issues:
(a) whether a “declining balance” of indemity
under a pr of essi onal liability policy
continues to decline from the original face
anount of indemity after FIGA receivership
or, in the alternative, when the coverage
amount of indemity exceeds $300, 000., whet her
indemmity declines from the statutory anount
of $300, 000 after FIGA receivership;
(b) whether she was entitled to recover her
reasonabl e costs and attorneys’ fees in the
prosecution of this action; and

(c) whether she was entitled to recover her

reasonabl e attor neys’ f ees and costs
associated with procuring the judgnment agai nst
FIGA's insured. (R Vol. I, pp. 1-5).

Inits answer, FIGAclearly set forthits position that it was

deducting its own defense costs from the $300,000 available in

indemmity for Ms. Rosen’s “covered claim” It wote:

11. Pursuant to Fla. Stat. secs. 631.54(3) and
631.57(1)(a)(2), a “covered claini for which
FIGA is responsible is one that is within the
coverage of the insolvent insurer and |ess



t han $300, 000. Pursuant to Fla. Stat. sec

631.57(1)(b), FIGA is “deened the insurer to
the extent of its obligation on the covered
claim and, to such extent, shall have all

rights, duties and obligations of t he
i nsolvent insurer as if the insurer had not
becone insolvent.” Accordingly, FIGA upon

taking over this claim had only $300,000 in
coverage for AB LAWFIRM and was entitled to
deduct its own defense costs of $261, 000 from
the policy anmount just as the insolvent
i nsurer woul d have been abl e to deduct def ense
costs. (R Vol. I, p. 15, 911, enphasis
added) .

As an affirmative defense, FIGA further clained that Rosen had
“no enforceable claini against AB law firm (and therefore no claim
against FIGA) and that the settlenent agreenent reached by Rosen
and FIGA s insured “rel eased” and “barred” this suit. (R Vol. |
p. 13-14). FIGA also terned the settl enent agreenent entered into
by the Walton Lantaff firm (with FIGA's know edge) to be
“col lusive”, and the amount of the consent final judgnent to be
“excessive”. (R Vol. |, pp. 14-15, 99-10).

The parties filed cross-notions for sunmary judgnent, and
briefed the |l egal issues. (R Vol. I, pp. 60-98, 99-126, 136-193).
I n her sunmary j udgnent notion, Rosen clained that (1) the $261, 000
consent judgnent agai nst and settlenent agreenent entered with the
AB law firm was collectible against FIGA, (2) that the available
[imt of indemity did not decline from$300,000 as FI GA' s def ense
costs were incurred; (3) that the settlenment agreenent was not
collusive or excessive in amount; and (4) that the policy

exclusions did not apply to Rosen’s action against FIGA. (R Vol.

10



|, p. 62).
FI GA cross-noved for sumary judgnent cl aimng inter alia that

Fidelity and Cas. Co. of New York v. Cope, 462 So. 2d 459 (Fl a.

1985) and Kelly v. WIlliams, 411 So. 2d 902 (Fla. 5'" DCA), rev.

den, 419 So. 2d 1198 (Fla. 1982), barred the trial court’s
consideration of Ms. Rosen’s action. (R Vol. 1, pp. 99-100).
FI GA acknowl edged that the parties “were clearly trying to preserve

a right for Rosen to pursue a claimagainst FIGA 7 and that they

“did not intend to wipe out a claimagainst the insurer....” (R
Vol. I, p. 107). It asserted nonetheless that this “was the effect
of their agreenent,” |d. and that since “FIGA was not a party to

the stipulation, [it was] free to point out the fallacy in the
parties attenpt.” (R Vol. I, p. 105).

In a detailed order, the trial court agreed with FIGA in al
respects and entered final summary judgnment inits favor. (R Vol.
I, pp. 231-42). Acknow edging M. Tharp’'s testinony that he
represented both FIGA and the AB law firmat the tine he executed
the settlenent agreenent, the trial ~court first concluded,
nonet hel ess, that Tharp “did not sign the agreenent as to FIGA "~
(R Vol. Il, p. 233). Second, the court acknow edged the testi nony
of FIGA's senior clains adjuster that he communicated FIGA' s
decl i ning bal ance theory to FIGA s i nsured and i nforned t he i nsured
that it would be obligated to provide its own defense after the

$39, 000 remai ni ng was exhausted. (Vol. IIl, p. 233). However, the

11



trial court concluded that FI GA had not anticipatorily breached its
duty to defend its insured because “no final decision had been
reached....” (R Vol. Il, p. 238). Because there was no
anticipatory breach of FIGA's duty to defend its insured, the trial
court reasoned that Rosen “released” her clains against FIGA by

entering into the settlenent agreenent, pursuant to Fidelity and

Cas. Ins. Co. of New York v. Cope, 462 So. 2d 459 (Fla. 1985) (R

Vol. 11, p. 236). CGting the |anguage of the Manatee/ Runger

policy, the trial court further held that Rosen “could not prevail

upon her contention that FIGA nust pay nore than $300,000 in toto
" (R Vol. Il, p. 240).

On appeal, The First District held, as a matter of |aw, that

Cope barred all of Rosen’s clains, and thus affirnmed the sumary

j udgment wi thout reaching the nerits. This Court granted Ms.
Rosen’s petition for review.

STANDARD OF REVIEW

On review of a final summary judgnent, the trial court’s
findings of fact and conclusions of |law are both considered de

novo. See e.d. Coleman v. Florida Ins. Guar. Ass’'n, Inc., 517 So.

2d 686, 690 (Fla. 1988) (question of the extent of coverage under
an i nsurance policy “is a question of law and is therefore subject

to plenary review); Peacock Const. Co., Inc. v. WMdern Air

Conditioning, Inc., 353 So. 2d 840, 842 (Fla. 1977) ("interpre-

tation of a docunment is a question of law rather than fact”); see

12



al so Racetrac Petroleum Inc. v. Delco Gl, Inc., 721 So. 2d 376

(Fla. 5'" DCA 1998) (interpretation of a Florida statute is “purely
a legal matter and therefore subject to de novo review').

SUMMARY OF THE ARGUMENTS

The Fl orida I nsurance Guaranty Association is funded entirely
by contributions frommenber insurers. However, it does not exist
for their benefit, but for the benefit of the public. FIGA' s
primary purpose is to prevent delay in the paynent of clains, and
to protect policyholders and claimants alike from financial |oss
due to an insurer’s insolvency.

Because FI GA stands in the shoes of an insolvent insurer, any
anbi guous | anguage in the insurance policy nust be construed
agai nst Fl GA This is entirely consistent wth the renedial
purpose of the FIGA statute, which mandates |iberal, not strict
construction of the FIGA Act as well.

The present appeal raises several issues of great public
i npor t ance. First, both the statutory |anguage and the public
policy behind the FI GA Act renders Cope’s anal ysis inapplicable in
the FIGA context. A claimant has a direct cause of action agai nst
FI GA on a “covered claini and that cause of action was preserved by
the settl ement agreenent between Rosen and FIGA' s insured. Strong
public policy favors agreenents designed to sinplify, shorten or
settle litigation and save costs to the parties. That was

precisely the nature of the agreenent between the parties here.

13



FIGA was not entitled to collaterally attack the form of the
settlenment or judgnent - even though the parties’ agreenent
contai ned a clause that the cl ai mant woul d not execute agai nst the
i nsured, and would | ook solely to FIGA to recover. The “covenant
not to execute” shoul d have been treated as a binding stipul ation,
not as a rel ease.

Once this case was accepted for review, this Court may revi ew
any issue arising in the case, which was either preserved or
necessary to decide the case. The issues raised before this Court
were so preserved and rai se | egal issues of great public inportance
and policy which should be addressed by this State’s highest
authority.

Turning to the nerits of Ms. Rosen’s action, the statutory
definition of “covered clains” does not include defense costs.
This is a legal issue which requires no remand for determ nation.
As a matter of law, the trial court erred in holding that FI GA was
entitled to deduct its own defense costs fromthe $300,000. it had
available to pay this claimant on a covered claim | ndeed, the
only state court to address this issue has rejected just such an
interpretation on the basis that it “lend[s] itself to abuses

clearly not intended by the legislature.” See Mssouri Property

and Cas. Ins. Guar. Ass’'n (MGA) v. Petrolite Corp., 918 S.W 2d

869, 873 (Mb. Ct. App. 1996).

This abuse is readily seen fromthe present case. On the eve

14



of a conplicated trial, FlIGA abandoned its insured, by meking it
choose bet ween defense and indermmity. FIGA anticipatorily breached
its duty to defend its insured, as a matter of law, when it told
its insured on the eve of trial that it had m nimal funds remaining
and that thereafter the i nsured woul d be required to defend itself.

| ndeed, in Arizona Property & Cas. Ins. Guar. Fund v. Helne, 153

Ariz. 129, 735 P.2d 451 (Ariz. 1987) (en banc), a case of first
i npression, the Arizona Supreme Court reached this very concl usion
under a simlar statute in a simlar case. Once Fl GA abandoned its
insured, the insured was free to enter a reasonabl e settlenent with
t he cl ai mant.

The trial court further erroneously entered judgnment in FIGA' s
favor in the face of evidence fromthe defense law firmthat it
executed the settlement with FIGA s know edge and tacit consent.
Thi s evi dence shoul d have precluded FIGA' s col | ateral attack on the
nmerits of the agreenent, and warranted entry of judgnent in Rosen’s
favor. At a mninmum however, if there were any doubt as to
resolution of these factual issues then that doubt had to be
resolved in Rosen’s favor at a trial. The trial court was
precl uded fromwei ghi ng the evidence and determ ning these fact ual
issues in FIGA s favor.

Finally, Ms. Rosen was entitled to the attorney' s fees
occasioned by FIGA's denial of her covered claim Const r ui ng

section 627.428, Fla. Stats. in pari materia With the literal
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| anguage, strong public policy, renedial purpose, and |iberal
construction accorded the FIGA Act, it is clear that the FI GA Act
expands the category of persons entitled to recover fees to i ncl ude
cl ai mant s. The statutory purpose of protecting claimnts from
financial |oss would be defeated by requiring the claimant to bear
fees arising out of her prosecution of a valid claim

ARGUMENTS

I. COPE HAS NO APPLICATION TO SUITS
AGAINST FIGA FOR FAILURE TO PAY
“COVERED CLAIMS.”

In Fidelity & Cas. Co. of New York v. Cope, 462 So. 2d 459

(Fla. 1985), the issue before this Court was whether an injured
party who had secured a judgnent in excess of a tortfeasor’s
i nsurance coverage could maintain a “bad faith” excess claim
agai nst the tortfeasor’s insurer when the injured party executed a
rel ease of his clains against the tortfeasor. Noting that the
essence of a “bad faith” insurance suit (whether brought by the
insured or the injured party standing in his shoes) is an insurer’s

breach of duty which results in the insured’ s being exposed to an

excess judgnent, this Court held that “absent a prior assignment of

the cause of action, once an injured party has released the

tortfeasor from all liability, or has satisfied the underlying
judgment, no such action nmay be nmmintained.” 1d. at 459-60
(enmphasi s added). It reasoned that since the stipulation executed

by the parties conpletely rel eased the insured, the insured had no

16



risk of loss froman excess judgnent, and thus “no cause of action
for bad faith remained for anyone.” |d. at 459.
In doing so, the Court approved the holding of Kelly v.

WIllianms, 411 So. 2d 902 (Fla. 5'" DCA), rev. denied, 419 So. 2d

1198 (Fla. 1982), a split decision of the Fifth District Court of
Appeal which also arose in the “bad faith” context. The dissenting
voice in Kelly was Judge Cowart.

In an extensive analysis of the relationship between all the
parties, as well as Florida | aw concerning bad faith excess cl ai s,
Judge Cowart concluded that assignnents of claim were no |onger
necessary even in the bad faith context. He reasoned that:

The normal scenario in an “excess judgnment”
situation starts with the injured party, as
Plaintiff, bringing suit against the alleged
tortfeasor and his insurer, as co-defendants.
If the action results in a judgnent for
plaintiff in excess of the tortfeasor’s
i nsurance coverage, the defendant tortfeasor
is potentially accountable for such excess.
When the insurance conpany has acted in “bad
faith” during pr ej udgnent settl enment
negoti ati ons, t he ori gi nal def endant
tortfeasor has a cause of action against the
conpany for the anpunt of the original
judgnment in “excess” of the policy limts.
(Gtation omtted).

Oten the defendant tortfeasor IS
j udgment proof and the defendant’s cause of
action back against the insurance conpany is
of nmore value to the original plaintiff
(judgnment creditor by now) than the origina
j udgnent . Therefore, in the past, releases
were often given in exchange for an assi gnnent
of the cause of action (citations omtted).
However, an assignnent is no |onger necessary
since the judgnent creditor is now allowed to

17



assert a cause of action for bad faith
sett| enent tactics under t hird—party
beneficiary concepts. Thonpson v. Commerci al
Union Ins. Co. of NY., 250 So. 2d 259 (Fla.
1971). 1d. at 906, n.2 (enphasis added).

Noting that the settlenment agreenment between the clai mant and
the insured party/defendant specifically stated that their
settlement would not preclude a bad faith claim Judge Cowart
concluded that the trial court’s dismssal of the claimactually
thwarted the parties’ intent. 1d. at 908. He deened this to be a
“harsh result,” resulting in a “windfall” to the insurer, |d. at
908, n.2, which “pave[d] the way for unfair negotiation tactics in

future cases.” |d. at 90.

| n Cunni nghamyv. Standard Guar. Ins. Co., 630 So. 2d 179, 182

(Fla. 1994), this Court subsequently concluded that a stipulation
bet ween the claimant and the insured to preserve a bad faith claim
di spensed with the necessity for the claimant to proceed to trial
and procure an excess judgnment. This Court distingui shed Cope on
the basis of this stipulation “which preserved the underlying
clai M and concl uded that the stipul ati on shoul d be given force and
effect. In doing so, it reasoned that:

This Court has |ooked wth favor upon

stipul ations designed to sinplify, shorten, or

settle litigation and save costs to parties.

Such stipulations should be enforced if

entered into wth good faith and not obtained

by fraud, msrepresentation or mstake, or

agai nst public policy. (Ctations omtted).

In the instant case, the District Court ignored the
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stipulation between the claimant and FIGA's insured that Rosen’s
FI GA cl ai mwoul d be preserved. It further expanded the holdings in
Cope and Kelly beyond the limted “bad faith” context in which they
arose, to swallow a new line of cases arising in the FI GA context.
The Third District Court of Appeal reached the opposite concl usion

in Florida Ins. Guar. Ass’'n v. G ordano, 485 So. 2d 453 (Fla. 3d

DCA 1986). The Third District reasoned that Cope and its progeny
were inapplicable in a FIGA suit because it was “not a bad faith
action against the insurer and there i s no excess judgnent invol ved
here.” 1d. at 457. The statutory |anguage of the FIGA Act, its
broad renedi al purpose, and sound public policy support the Third
District’s decision.

In Decenber 1969, the National Association of |nsurance
Comm ssioners (“NAIC') promul gated the “Post-Assessnment Property
and Liability Insurance Quaranty Association Mdel Act.” ("“The
Model Act”). Havens, “lnsurance CGuaranty Laws: An Update on
Litigation,” 16 The Forum 1183 (ABA 1981). The inpetus for
drafting the Model Act was twofold: (1) a response to the social
harmthat results frominsurance conpani es becom ng i nsol vent, see

Sands v. Pennsylvania Ins. Guaranty Ass’'n, 283 Pa. Super. 217, 423

A 2d 1224, 1225-26 (Pa. 1980); and (2) the NAICs fear of the
passage of federal legislation dealing with insurance conpany
i nsol venci es, which would have preenpted the field. See Report of

B5 Industry Advisory Conmmttee, Il NAIC Proceedings pp. 316-18
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(1971) .2

The Model Act was “designed to provide a neans of assisting in
t he detection and prevention of insurer insolvencies” and “to ease
the pain and suffering of insureds, beneficiaries, and injured
third-party claimants i f the i nsurance conpany whi ch woul d normal |y
respond to their problens becones insolvent”. Havens, “lnsurance
Guaranty Laws: An Update on Litigation”, 16 The Forum p. 1183 (ABA
1981). Most states thereafter pronptly adopted | aws patterned on

the Model Act. |d. at 1183.°

2 This report rem nded “those who would weaken the present
NAIC bill that it is the very kind of insensitiveness to the
public’s plight which spurred the contenpl ated federal programin
this area” and “even today those who favor a federal guaranty bill
point to the $100. deductible in the NAIC Mbdel Bill as an exanple
of the states’ inability to adequately protect the public....” 1d.
at 318.

3 As of March 1978, forty-five states had adopted an i nsurance
guaranty act that was substantially simlar to the NAI C Mbdel Act.
See Sands v. Pennsylvania Ins. Guaranty Ass’'n, 423 A 2d at 1226.
That nunber has grown. Al abama | nsurance Guaranty Ass’'n Act, 827-
42-1, et seqg., (Acts 1980); Al aska Insurance Guaranty Ass’' n Act.,
§21.80.010 et seqg. (1998); Arizona Adm nistration of Insolvency, 7
Ariz Rev. Stats. Ann. 820-661 et seg., (1977, as anended by Laws,
1999); Arkansas Property & Casualty Ins. Quaranty Act 8823-90-101
et seg. (1999); Colorado Ins. Guaranty Ass’'n Act. 810-4-501 et
seg., (Laws 1971); Connecticut Insurance Guaranty Ass’n Act. 8380-
836 et seqg., (Amended eff. 7/1/97); District of Colunbia Property
and Liability I nsurance GQuaranty Associ ati on, D.C. Code 835-3901 et
seg., (1981 ed. as anended eff. 1997); Del aware | nsurance Guaranty

Ass’n Act, 18 Del. Code Ann. 84201 et seg., (1999); Hawaili
| nsurance CGuaranty Association Act., 9 Haw. Rev. Stats. Ann.
8431. 16- 101 et seg., (1987); ldaho Insurance Guaranty Ass’'n, 7 B
| daho Code 41-3601 et seg., (1970); Illinois Insurance QGuaranty
Fund, Smth-Hurd Illinois Conpiled Stats. Ann., 215 IL CS 5/532 et

seq., (eff. 7/21/1971); Indiana |Insurance GQuaranty Ass’'n Law of
1971, 827-6-8-1, et. seg. (1971); lowa Ins. Quaranty Ass’'n, |CA
8515B. 1, et. seg. (1971); Kansas |Insurance Guaranty Ass’n Act, 40-
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Florida s Insurance Guaranty Association Act, “the FIGA Act”
was enacted in 1970, and contai ns many of the Model Act provisions.
See 8631.50 et seqg., Fla. Stats. (1997); Laws 1970, c. 70-20 81
FIGAis a nonprofit corporation created by statute, and conposed of

al | insurers licensed to transact business in this state.

2901 et seqg. (1970); Kentucky Insurance Guaranty Ass’ n, KRS 304. 36-
010, et. seqg. (1983 & 1997 Supp.); Louisiana Ins. Guaranty Assoc.
Law, R S. 22: 1375 et seg. (2000); Miine Ins. Guaranty Ass’ n Act,
24-A 84431 et seg. (2000); Maryland Property & Casualty Ins.
Guaranty Corp., 89-301 et seg. (1997); WMass. Insurers Insolvency
Fund, 175 D 81 et seg., (1998); Mchigan Property and Casualty
Guaranty Assoc. Act. 8500.7901, et seg., (2000); M nnesota Ins.
Guaranty Ass’'n, 860c.0l1 et seqg., (1996); M ssissippi Ins. Guaranty
Assn 883-23-101 et seg. (1999); Mssouri Property and Casualty
Guaranty Ass’'n Act, 8375.771, et seqg. (2000); Montana Ins. Guaranty
Ass’'n 833-10-101, et seg., (1999); Nebraska Property & Liability
Ins. Guaranty Ass’ n Act, 844-2401 et seg. (1999); Nevada | nsurance
Guaranty Associ ation 8687A. 010, et seg. (1999); New Hanpshire
| nsurance GQuaranty Association, 8404-B:1, et seg. (1998); New
Jersey Property Liability I nsurance Guaranty Associ ati on 817: 30A-5,
et seg. (2000); New Mexico Property and Casualty Ins. Guaranty
Fund, 859A-43-1, et seg. (1999); New York Property Casualty
| nsurance Fund, McKinney’s I nsurance Law 887602(2) et seqg. (1998);
North Carolina Ins. Guaranty Association Act, N.C. Gen. Stat. 858-
48-1, et seqg., (1999); North Dakota Ins. Guaranty Association

826.1-42. 1, et seg. (1999); Chio Property & Casualty Ins. Guaranty
Ass'n, Page’s RSA 83995.01 et seg. (1996); lahoma Property &
Casualty Ins. Guaranty Ass’'n Act, 36 82001 et seg. (1999); Oregon
| nsurance Guaranty Ass’n, 8734.510, et seg. (1999); Pennsylvania
Ins. Quaranty Ass’'n, 40 P.S. 8221.1 et seg. (1999); Rhode Island
| nsurers’ Insolvency Fund Act, 827-34-1, et seg. (1999); South
Carolina Ins. Guaranty Ass’'n Act, 838-31-30 et seg. (1999); South
Dakota Ins. Guaranty Assoc, 858-29A-1 et seg. (1999); Tennessee
| nsurance Guaranty Association Act, Tenn. Code An. 56-12-101 et
seg. (1998); Vernont Property & Casualty Ins. Guaranty Ass’'n, T.8
83611 et seqg. (1984); Virginia Property & Casualty Ins. Quaranty
Ass’'n, 838.2-1600 et seg. (1999); Washington Insurance Guaranty
Ass’'n Act, RCWA 48.32.010 et seg. (1999); West Virginia Ins.
Guaranty Ass’n Act, 833-26-1 et seqg. (1996); Wom ng Ins. Guaranty
Ass’'n Act, 826-31-101 et seqg. (1999).
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88631.51(3)(4), 631.55(1), Fla. Stat. (1997). It is funded
entirely from assessed contributions from nenber insurers.
88631.51(4), 631.55(1), 631.57(3)(a), Fla. Stat. (1997). However,
t he underlyi ng purpose of the statute i s consuner protection, i.e.,
to “[p]rovide a mechanismfor the paynent of covered cl ai ns under
certain insurance policies, to prevent excessive delay in paynent
and to avoid financial |loss of claimnts or policyhol ders because
of the insolvency of an insurer....” 8631.51(1), Fla. Stats.
(1997).

FI GA t hus does not exist for the benefit of nmenber insurers —

but for the benefit of the public. OMlley v. Florida Ins.

GQuaranty. Ass’'n, 257 So. 2d 9, 11 (Fla. 1971). Its purpose is

[ T]o aid and benefit nunerous citizens many of
whom conply wth state requirenents in
obtaining casualty and other i nsurance
coverage for thensel ves and have suffered | oss
of the insurance protection because of the
i nsolvency of their insurors. Id. at 11
When an insurer i s deened insol vent, FlGA becones the insurer
with respect to the insurer’s obligations on “covered clains”.
8631.51(1)(a)(3)(b), Fla. Stat. (1997). FIGA is deened to “stand
in the shoes” of the insolvent insurer subject to all of the sane

rights and liabilities. Peoples v. Florida Ins. Guar. Ass’'n.,

Inc., 313 So. 2d 40, 41 (Fla. 2d DCA 1975), cert. den., 327 So. 2d

34 (Fla. 1976); see also Kuvin, Klingensmth & Lewis, P.A V.

Florida Ins. Guaranty Ass’'n, lInc., 371 So. 2d 214 (Fla. 3d DCA
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1979) .4

The FIGA Act expressly states that it is to be “liberally
construed” to effect its purposes, which “shall constitute an aid
and guide to interpretation.” 8631.53, Fla. Stats. (1997). The
Florida | egi sl ature has thus nmandated, by the statute’ s enactnent,
that courts give the FIGA Act an interpretation which affords the
most protection to claimants and policyhol ders alike.

A. Rosen had a direct cause of action against FIGA which was
not released.

As a matter of |aw, Cope sinply has no application in the FIGA
context. There are significant differences between FIGA suits and
i nsurance bad faith clainms. To begin with, a suit against FIGA is
a suit on a direct cause of action to obtain paynent of a “covered
claim” See Couch on Insurance 3d, 86:28 at p. 6-58 (1997):

If a guarantee fund fails to pay a covered
claimor ignores its obligation to protect the
insureds or the insolvent conpany, the fund
can be sued by the insured and/or third party
claimants. Theoretically, the lawsuit is to
force the fund to conply with its statutory
duty. The fund cannot be sued for liability
beyond its duty to pay covered clains,
however. (Enphasi s added).

The statute is not limted to direct actions brought by

insureds. This is shown first by the literal |anguage of the FI GA

4 There are certain exceptions, including FIGA's i munity from
“any penalties or interest,” 8631.57(1)(a)(3)(b), Fla. Stat.
(1997), and “bad faith”. 8631.66, Fla. Stat. (1997); but see
Florida Ins. Guar. Ass’'n v. Renfroe, 568 So. 2d 962 (Fla. 1t DCA
1990), rev. den., 581 So. 2d 1308 (Fla. 1991) (allow ng recovery of

attorneys’ fees).
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Act, which defines a “covered claim” any “unpaid claim..which
arises out of, and is within the coverage, and not in excess of the
applicable limts of an insurance policy.... 8631.54(3), Fla
Stats. (1997).

It is likewse shown by the statute’s underlying purpose
which is set forth in the alternative as the prevention of
financial loss to “claimants OR policyhol ders.” 8631.51(1), Fla.
Stat. (1997) (enphasis added). Oher provisions of the Act speak
in simlar terns. See 8631.60(1), Fla. Stat. (1997) (“[E]very
insured OR clainmant seeking the protection of this part shall
cooperate wth the association to the sane extent as such person
would have been required to cooperate wth the insolvent
insured.”); 8631.61(1), Fla. Stats. (1997) (any person “having a
cl ai magainst an insurer” not required to exhaust rights).?®

It is also reflected by the manner in which other states have
interpreted their own versions of the Model Act. Thus, in

Connecticut Ins. @Qaranty Ass’'n v. Union Carbide Corp., 217 Conn.

371, 585 A 2d 1216, 1219 (Conn. 1991), the Connecticut Suprene
Court rejected its association’s interpretation of a simlar act,
whi ch purported to limt direct actions to insured policyhol ders.

The Court relied upon the statutory reference to “the claimant or

> When the legislature was dealing solely with the insured and
not a claimant in the FIGA Act, it did not hesitate to say so. See
8§631.60(4), Fla. Stat. (1997) (requiring any release of the
association and its insured to be specific).
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insured” to refute this argunent, and found inter alia that:

A simlar recognition of the right of either a
claimant or an insured to present covered
clainms is contained in 838-278(1)(a)(ii) which
establ i shes the $300,000 limt per claim and
refers to ClGA s obl i gation “to any
policyholder or claimant.” [d. at 1220.

Accord New Hanpshire Ins. Guar. Ass’nv. Pitco Frialator, Inc., 142

N.H 573, 705 A 2d 1190, 1193 (N. H 1998) (“A construction of the
statute that equated ‘claimant’ with ‘insured’ or ‘policyhol der’
woul d contravene the fundanental principles ‘that all of the words
of a statute nust be given effect and that the legislature is
presuned not to have used superfluous or redundant words.”); State

ex rel. Watkins v. Eighth District Court of Appeals, 82 Chio St. 3d

532, 696 N.E. 2d 1079, 1083 (Chio 1998) (purpose of Chio Insurance

GQuaranty Ass’'n Act was “to protect insureds and third party

claimants from a potentially catastrophic loss due to the

i nsolvency of a nenber insurer.”); HK Porter Co., lnc. V.

Pennsylvania Ins. Quar. Ass'n, 75 F.3d 137 (3¢ Cir. 1996) (term

“covered clainf enconpasses the underlying clains of tort victins
and not nerely insureds). Thus, a third party victimhas a direct
- not derivative — claimagainst FIGA for its |oss.

Pursuant to section 631.193, Fla. Stat. (1997), the filing of
a FIGA claim*“constitutes a release of the insured fromliability
to the claimant to the extent of the coverage or policy limts
provi ded by the insolvent insurer.” However, this release of the

i nsured, expressly “does not operate to discharge the Florida
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| nsurance Guaranty Association or any other guaranty associ ation
from any of its responsibilities and duties set out in this
chapter.” 8631.193, Fla. Stats. (1997) (enphasis added). In fact,
8631.60(4), Fla. Stat. (1997) requires rel eases of the association

to be specific. Cope's release analysis thus cannot be applicable

to wipe out a covered claim against FIGA by inplication. Such
clains are preserved as a matter of statute.

The applicati on of Cope under the circunstances presented here
is also contrary to sound public policy. Here, the clainmnt and
insured entered into a stipulation which was cal cul ated to preserve
Rosen’s claimagainst FIGA, to sinplify and shorten the proceedi ngs
and to save costs to all parties. In three separate places in
their agreenent, the claimant and insured agreed that it was not
intended to prejudice Rosen’s FIGA claim Indeed, FIGA's npotion
for sunmary judgnent repeatedly acknow edged that the parties “did
not intend to wipe out a claim against the insurer” and “were
clearly trying to preserve a right for Rosen to pursue a claim
against FIGA.” (R Vol I, p. 107). However, FlIGA argued that “the
parties were m staken about the effect of their agreenent,” 1d.,
and cited Cope for the proposition that Rosen had no enforceabl e
rights. 1d. at 105.

It is respectfully submtted that FIGA's interpretation of
Cope is sinply wong, and should be roundly rejected. As in

Cunni ngham v. Standard Guaranty Ins. Co., 630 So. 2d at 182, the
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parties’ stipulation was sufficient to preserve Rosen’s claim and
was enforceable so long as entered in good faith, w thout evidence
of fraud, m srepresentation or m stake.

There could further be no claimof “fraud, m srepresentation
or m stake” by FI GA where sone three separate drafts were given to
FI GA in advance of the agreenment’s execution, and it was revi ewed
by both FIGA's senior clains examner and its counsel. The
agreenent between the parties here should have been treated as a

bi ndi ng contract a |la Cunni ngham rather than as a rel ease.

In sum Judge Cowart’s predictionin his Kelly di ssent has now
come to fruition. Cope and Kelly have been m sapplied and have
paved the way for unfair negotiation tactics. The beneficiary of
these tactics hereis FIGAwhich, ironically, is the entity charged
by statute with acting in the best interests of both the cl ai nant
and the insured. Instead, the $261, 000 saved by FIGA here inures
only to the benefit of its nenber insurers. This result cannot and
shoul d not be sustai ned.

B. Figa Anticipatorily Breached its Obligations
to its Insured, Triggering the Settlement

It is well-established that an insurer’s duty to defend its

insured is governed by the conplaint’s allegations. National Union

Fire Ins. Co. v. Lenox Liquors, Inc., 358 So. 2d 533 (Fla. 1977).

Once an insurer’s duty to defend arises, it continues throughout
the case unless the clains giving rise to coverage have been

elimnated from the suit. See Baron Ol Co. v. Nationw de Mit.
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Fire Ins. Co., 470 So. 2d 810, 815 (Fla. 1t DCA 1985).

In the instant case, FIGA told its insured, on the eve of a
trial anticipated to |l ast several nonths, that it had only $39, 000
remai ni ng avail abl e for both defense and i ndemmity; and the i nsured
thereafter “would be obligated to take on its responsibility of
providing its own defense,” and “if he could settle and protect
hi msel f, that would be the best thing for him” (SamAl | en depo. p.
28, 40).

The trial court erred in concluding that this warning was not
an “abandonnent” or “anticipatory breach” of contract. The Arizona
Suprene Court addressed the virtually identical issue in Arizona

Property and Cas. Ins. Guar. Fund v. Helne, 153 Ariz. 129, 735 P. 2d

451 (Ariz. 1987) (en banc), a case of first inpression.

Cl aimants brought a wongful death action against doctors
insured by Inperial. Under the Inperial policies, each of the
doctors and their corporation were insured up to $3 nmllion dollars
per occurrence. When Inperial becane insolvent, Arizona's
equi valent of FIGA — the FUND — stepped in. Arizona defines a
“covered clainf the sane as Florida, but requires the Fund to pay
no nore than $99,900. on each covered claim (as opposed to
Florida’s $300,000 Iimt on each covered clain). Shortly before
trial, the claimants notified the fund that they were treating the
cl ai mof each survivor agai nst each doctor as a separate claim and

were thus seeking to recover the cap twce - for a total of
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$199,800.° Cdainmants notified the Fund that they were willing to
settle for less than the $199,800 they considered to be the
statutory Iimt, and that they were discussing settlenment with the
doctor’s private counsel

The Fund refused to settle, and took the position that its
liability was capped at a total of $99,900 for both clains.
Thereafter, the claimants and the insureds entered into an
agreenent simlar to that at issue. The doctors allowed the
claimants to accept a stipulated judgnent against them together
with a covenant not to execute.

The Fund paid the claimants $99,900., and then filed a
decl aratory judgnent action asking the Court to determ ne that this
was all it owed. This |egal issue was determ ned adversely to the
Fund. The case went up to the Arizona Suprenme Court inter alia on
whet her the Fund’'s erroneous pronouncenent of |aw constituted an
“abandonnment” of its insured. Holding squarely that it did, the
Court noted that the Fund “admts it told its insured that it would
pay only one covered claim” 1d at 459. Since this “contraction
of coverage” was based on the Fund's erroneous interpretation of

the policy’s ‘occurrence’ definition, the Court deened the Fund to

® ARS. 820-661(3), A“covered clainf is “an unpaid claim..
arises out of, and is within the coverage, of an insurance policy”
i ssued by an insolvent insurer. See also 8631.54(3), Fla. Stat.
(1997),defining a “covered clainf as an “unpaid claim ... which
arises out of, and is within the coverage, and not in excess of the
applicable limts of an insurance policy....”
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have “anticipatorily breached its contractual and

statutory

obligations as a matter of law ” (ld. at 459, enphasis added).

As to where this act of anticipatory breach left the claimants

as wel |

poi nt,

and thus detailed at |ength here:

As a general matter, insurance carriers owe
their insured three duties, two express and
one inpli ed. These are the duties to

i ndemmi fy, the duty to defend, and the duty to
treat settl enment pr oposal s wth equal
consideration (citations omtted). Any
breach, actual or anticipatory, of these
duties deprives the insured of the security
that he has purchased because the breach
| eaves him exposed to personal judgnment and
damage whi ch nmay not be covered or nmay exceed
the policy limts. Accordingly, when such a
breach occurs, the insured is generally held
to be freed from his obligations under the
cooperation clause. (ld. at 459, enphasis
added) .

* * *
No other rule is sensible. The insured
exposed by his insurer ‘to the sharp thrust of
personal liability ... need not indulge in
fi nanci al masochism...” (Ld., citation
omtted).

* * *

We do not hold that the insurer’s anticipatory
repudi ation elimnates the insured’ s duty of
cooperation so that the insured nay enter any
type of agreenent or take any type of action
that may protect himfromfinancial ruin. W
hold only that once the insurer conmts an
anticipatory breach of its policy obligations,
the insured need not wait for the sword to
fall and financial disaster to overtake. The
insurer’s breach narrows the insured s
obl i gati ons under the cooperation clause and
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permts himto take reasonable steps to save
hi nsel f. Anong those steps is making a
reasonable settlenent with the claimant. So
long as the settlenent agreenment is neither
fraudul ent collusive, nor otherw se against
public policy, that insured has not breached
the cooperation clause. (ld. at 460, enphasis
added) .

The present case is far stronger. FIGA told its insured on
the eve of a lengthy trial that its policy limts were alnost
exhausted, and, upon its exhaustion, that the i nsured woul d be | eft

toits own devices to defend itself. In FIGA v. G ordano, 485 So.

2d at 456, the Third District spoke to the “real jeopardy” and
precarious situation faced by an insured when FIGA affords |ess
than its full statutory obligations. It wote that, when faced
wi th such intransigence, “it [was] not surprising that the insured

chose to settle with the plaintiff” and “I't was entitled to do so.”

(Enmphasi s added).

As a matter of law, FIGA's erroneous |egal pronouncenent
constituted an anticipatory repudiation of the contract which
aut hori zed the insured to take reasonabl e actions to protect itself
fromthis claim This is what it did. The claim should now be
enf or ced.

C. Figa Was Bound by All Terms of a Settlement
Entered into with its Knowledge and Consent,
but in Any Event, Evidence of Figa’s Knowledge
and Tacit Consent Precluded Entry of a Defense
Summary Judgment.

Summary judgnent is only appropriate when the novant
conclusively denonstrates that there are no genuine issues of
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material fact remaining, with every inference drawn in favor of the
party agai nst whomsumrary judgnent is sought. Rule 1.510, Fla. R

Cv. Proc.; Holl v. Talcott, 191 So. 2d 40 (Fla. 1966); Washi ngton

v. Fleet Mort. Corp., 631 So. 2d 364 (Fla. 1%t DCA 1994). In

Martino v. Florida Ins. Guaranty Ass’'n, 383 So. 2d 942 (Fla. 3d DCA

1980), the Third District squarely held that FI GA was bound by a
j udgnment entered against its insured “[n]otw thstanding the fact
that the Florida Insurance Guaranty Association, Inc. was not a
named party in the prior suit” where it participated in the
proceedi ng after the insurer was decl ared insol vent.

In the instant case, FIGA undisputably knew that settl enent
negoti ati ons were going on, and received drafts of the agreenent
before it was signed. The settlenent agreenent reflects on its
face, noreover that it was signed by “David Tharp for Wlton
Lantaff, et al.” (enphasis added). Accordingly to Black's Law
Dictionary, “et al” neans “and others.” Because it was unclear

what “others,” M. Tharp represented at the tine, resort to parol

evidence was required. Stein v. Mss Franie's, Inc., 417 So. 2d

726, 727 (Fla. 1%t DCA 1982) (order of reversal dism ssed where it
was unclear in what capacity party signed, with directions for

trial court to consider parol evidence on remand); see also Landis

V. Mears, 329 So. 2d 323, 325 (Fla. 2" DCA 1976). This evidence
established wi thout contradiction that M. Tharp was representing

both FIGA and its insured at the tinme he executed the agreenent.
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Q In Rosen versus AB law firm were you
representing Fl GA?

A | was representing both AB law firm and Fl GA,
yes.

Q And when you entered the stipulation that
we’ve identified before, you were representing
FIGA as well?

A | believe that | was representing both of
them yes.

Q And just so that | understand, in representing
FIGA in entering the stipulation and
settlement agreenent, FIGA did not prohibit
you from entering into this agreenent,
correct?

A That’s ny recollection, yes. (David Tharp
depo. p. 12, enphasi s added).

The trial court acknow edged t he exi stence of this testinony,
but chose to ignore its effect, concluding that Tharp “di d not sign
the agreenent as to FIGA.” It is respectfully submtted that the
trial court reached an erroneous conclusion with regard to the
force and effect of this evidence, and that judgnent should
accordingly be entered in favor of Rosen.

| f there were any doubt what soever in what capacity M. Tharp
si gned, however, this decision was a factual decision which was not

the trial court’s to nake. See e.q. State, Dept. of Environnental

Protection v. Burgess, 667 So. 2d 267 (Fla. 1t DCA 1995). In

Coastal PetroleumCo. v. Chiles, 656 So. 2d 284 (Fla. 15t DCA 1995),

sumary judgnment was reversed where the litigation involved the

parties’ understanding at the tine a settlenent was reached,
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because:

The grant of summary judgnment in favor of the
state obviously involved the weighing and
resolution of certain factual matters and the
| ogical inferences therefrom such as the
expectation of the parties at the tinme the
settlement was entered and the neaning and
effect to be given to nunerous docunents
submtted into evidence. (ld. at 285, enphasis
added) .

Here, the parties’ settlenent agreenent expressly reflected
their understanding that it would not inpair Rosen’ s cl ai ns agai nst
FI GA. I ndeed, the agreenent stated this in three separate pl aces.
Were FIGA knew of and tacitly consented to these provisions
through its counsel, it should be estopped from contesting any of

the ternms of the agreenent now. Martino v. FIGA supra.

At a mnimm however, if there was any dispute over the
capacity in which M. Tharp signed the settlenent agreenent, then
this was an issue of material fact which precluded the entry of
summary judgnent in FIGA's favor.

II. FIGA’S DEDUCTION OF ITS OWN DEFENSE COSTS FROM
THE AMOUNT DUE AND PAYABLE ON “COVERED CLAIMS”
IS CONTRARY TO THE STATUTORY LANGUAGE AND
PURPOSE OF THE FLORIDA INSURANCE GUARANTY
ASS'N ACT, §631.50, ET SEQ., FLA. STATS.
(1997)

Once this Court has jurisdiction it my, if it finds it
necessary to do so, consider any itemthat may affect the case.

Trushin v. State, 425 So. 2d 1126, 1130 (Fla. 1982); M am Gardens,

Inc. v. Conway, 102 So. 2d 622 (Fla. 1958); Vance v. Bliss

Properties, 109 Fla. 388, 149 So. 370 (Fla. 1933) (appeal from
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final decree brings entire record up for consideration). Thi s

i ncl udes both preserved issues, Tillman v. State, 471 So. 2d 32, 34

(Fla. 1985) and issues which were not preserved but which are

fundanental to the case’'s resolution. Trushin v. State, 425 So. 2d

at 1130. In the instant case, FIGA' s erroneous deduction of its
own defense costs from the $300,000 available for Ms. Rosen’s
covered clai mwas the basis for this action, Plaintiff’s notion for
summary judgnent, and the subject of her First District Appeal
Thus, M's. Rosen now turns to the nerits of her claim

It is a settled rule that insurance policies are to be
construed liberally in favor of the insured and strictly against
the insurer; whenever the | anguage in the policy is susceptible to
nore than one construction, a court nust adopt the construction

nost favorable to the insured. Gissomyv. Commercial Union Ins.

Co., 610 So. 2d 1299 (Fla. 1% DCA 1992), rev. den., 621 So. 2d 1065
(Fla. 1993). When FI GA becones the insurer, liberal construction
of the FIGA Act in favor of protecting both claimnts and
policyholders is statutorily mandated. 8631.53, Fla. Stats.
(1997). Thus, both the insurance policy itself, and the FI GA Act,
must be interpreted in such a way as to give the strongest possible
protection to these persons.

Here, the WManatee/Runger insurance policy provided that

“clains expenses are included within the limts shown in the

declarations and not in addition to them” and that “We w |l pay
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all clainms and cl ai ns expenses arising out of or in connection with
the sane or related act.” (R Vol. 1, p. 37, enphasis added)

However, the limts shown in the declarations were $1 nillion
dol l ars, not $300,000. (R Vol. I, pp. 11-12, 15). Construing the
policy in the insured’ s favor, the costs of the insured s defense
were to be deducted from the original $1 mllion dollar limt
reflected on the decl arati ons page of the policy. This did not and
could not change on the insurer’s insolvency, because a “covered
clainmi, within the nmeaning of the FIGA act, is “an unpaid claim..

which arises out of, and is within coverage, and not in excess of

the applicable limts of an insurance policy to which this part

applies....” 8631.54(3), Fla. Stats. (1997) (enphasis added). The
applicable imts of “[the] insurance policy” to which this part
appl i ed, were, once again, $1,000,000., not $300,000. Thus, under

the policy, as defense costs were incurred, the policy declined

from $1, 000, 000.
In enacting a statute, the legislature is presuned to know t he

meani ng of words it has chosen. See Florida State Racing Commin v.

Bour quardez, 42 So. 2d 87, 88 (Fla. 1949); see also Stepanek V.

Ri nker Materials Corp, 697 So. 2d 200, 202, n.3 (Fla. 1%t DCA 1997).

Under section 631.57(1)(a)(2), Fla. Stats. (1997), the
$300, 000. statutory cap only applies to FIGA's obligation to pay
“covered clains.” The statutory definition of a covered cl ai mdoes

not include defense costs, which are instead treated as “expenses
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in handling clains.” 8631.54(3), (5), Fla. Stats. (1997). Thus,
FIGA s deduction of its own defense costs from the $300, 000.
available to its insured for coverage flies in the face of the
| anguage, as well as the purpose, of the statute.” This |lega

i ssue inpacts every FIGAclaimwithin this state. FIGA would have
the amount it spends actually fighting clains reduce the anount
statutorily available to policy-holders and clainmants to pay
cl ai ms.

In the court below, FIGA urged that the acceptance of Rosen’s
position would give an insured who buys a cheap decli ni ng-bal ance
policy “a wndfall” when his insurer Dbecones insolvent,
“particularly if he has a low limts policy [because] he would

suddenly acquire aright to unlimted defense w thout reducing the

indemmity anmount at all.” (FIGA's First District Answer Brief p.
21). This conpletely msstates Rosen’s position, which is as
fol | ows.

In the case of an expensive, non-declining bal ance policy, the
anount available for defense of a FIGA insured would remain the
sane as it did prior to liquidation — it would be unlimted. In
t he case of a “cheap” declining-bal ance policy, as here, the anmount

avail abl e for defense of a FIGA i nsured would al so remai n the sane

" FIGA is only entitled to deduct defense costs from the
“limts shown in the declarations,” i.e., $1,000,000., by virtue of
the policy |anguage. (Vol. I, p. 37). The policy does not and
cannot change the statutory definition of a “covered claim”
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as it did prior to liquidation — it would decline fromthe anount
stated i n the declarations page. Wth regard to defense costs, the
i nsureds have parity based upon the type of policy they purchased.
In both instances, the insureds get precisely what they contracted
for wwth respect to defense, both before and after |iquidation

However, the costs of such defense after liquidation are shared
bet ween FI GA-nmenber insurers. 8631.51, Fla. Stats. (1997).

What the FI GA Act does is to cap the anmobunt any clai mant can
receive on her “covered claim” 8631.57(1)(a)(2), Fla. Stats.
(1997). Thus, claimants do not receive “full coverage” after
[iquidation, but only receive coverage to a maxi mum$300, 000. This
interpretation is the only one which accommodates both the policy
and the statute, as well as the statutory purpose of resolving
clains expeditiously. It renders it to FIGA's advantage to
realistically assess the situation to curtail its defense costs --
since Associ ation Menber-insurers are surcharged with these, and
bear them proportionately. It renders it to the claimant’s
advantage to realistically litigate because her claimis capped at
$300, 000, no matter how long it takes to resolve. The insured is
al so protected to the maxi mum all owable by law in all instances.

Construing both the policy and the FIGA statute in pari
materia, and liberally to afford the nbst protection to the
i nsured, there was al nost $800,000 in indemity remaining on the

policy at the tinme FlI GA stepped i nto Manatee’ s shoes. Since it was
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expended in defenses, it would take al nbst $500, 000 in additional

def ense costs under the policy to even reach t he $300, 000. cap FlI GA

had avail able for indemity.
There is no Florida case directly on point. However, a

simlar i ssue was addressed in M ssouri Property and Cas. | nsurance

GQuaranty Assn. (M GA) v. Petrolite Corp., 918 S.W 2d 869 (M. C.

App. 1996), based on the Mssouri statute in effect at the tine.?
The trial court entered a sunmary judgnent adverse to MGA in
the total sum of $355,555.59 conprised of three separate damage
el ements: (1) the anpunt of the danages judgnent obtained by the
cl ai mant against MGA' s insured; (2) the amount of the attorneys’
fees awarded to the claimant in the underlying action; and (3) the
anopunt of attorneys’ fees incurred by MGA' s insured after MGA
wthdrewits defense. On appeal, M GA argued that the judgnent was
excessive, because covered clains against it were capped at
$300, 000, inclusive of defense fees. The appellate court rejected
this argunent in |ogic persuasive here:
M GA argues that the ‘claim i ncl uded
Petrolite’ s |l egal fees, and t herefore exceeded
the limt under 8375.785.4(1)(a). W find
this argunent unpersuasive. MGA like

Integrity [the insurer] had dual obligations
under the policy. First, MGAwas required to

8 § 375.785, M. Rev. Stat. (1986) (since repealed and
reenacted as 8375.772, M. Rev. Stat. (1992)) |limted MGA s
obligation at the time to “the anount of each covered clai mwhich
is in excess of $200. and is |ess than $300,000.” This statutory
| anguage was simlar to 8631.57(1)(a)(2), Fla. Stats. (1997), in
effect in Florida at the time Ms. Rosen presented her claim
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indemify the insured for any | osses resulting
fromcovered clains up to the policy limt or
$299, 800, whichever is less. Second, MG is
required to provide a defense to the insured.
There is no lanquage in the statute that the
costs to defend the insured is included in the
total amount that M GA is obligated to pay the
i nsured under 8375.785.4(1)(a). Furthernore,
as a practical matter, MGA' s interpretation
would lend itself to abuses clearly not
intended by the |eqislature. Under M GA' s
interpretation, it could provide a defense in
a conplicated case, and exhaust the $299, 800
statutory linmt, leaving the insured with no
indemification for the actual claim (ld. at
873, enphasi s added).

As a matter of statutory interpretation, every court
considering the i ssue has rejected the argunent nade by a guaranty
association that the statutory cap available for “covered clai ns”

may be reduced by defense costs. See Mssouri Property & Casualty

| nsurance Guaranty Assn. (M GA) v. Petrolite Corp., 918 S.W 2d at

873 (“M GA argues that the claimincluded Petrolite’ s |egal fees

We find this argunent unpersuasive”); Mssouri Property and

Casualty Ins. Guaranty Ass’'n v. Pott Industries, 971 S.W 2d 302,

305 (Mo. 1998) (“M GA nust provide the defense for Pott (insured)
which M dland (insurer) would have, if it were solvent -- the duty

to defend clainms is not subject to the statutory cap); see also

Clark Equi pment Co. v. Arizona Property Cas. Ins. Guar. Fund, 189

Ariz. 433, 943 P.2d 793, 803-04 (Ariz. C. App. 1997)(“[When the
Fund owes a defense, the costs are its responsibility.”)(enphasis
added) .

FIGA's interpretation of the statute would alnost always
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result in a boon to its lawers, and a financial loss to
pol i cyhol ders and any cl ai ns against its policyholders. FIGAcould
retain any counsel it chose, with instructions to pay out the
entire $300,000 to those |lawers, leaving no funds available to
defend or to pay clainms. Mreover, in a conplicated case, as here,
FI GA coul d exhaust defense costs, |eaving no anmount avail able for
indemmity. This is directly contrary to FIGA' s statutory nmandate
of avoiding “financial |oss to claimants or policyhol ders,” as well
as the statute’ s renedi al purpose.

In sum the statute and policy at issue should nore
appropriately be interpreted to provide that when FI GA stepped into
t he shoes of Runger/ Manat ee, Fl GA had $300, 000 avai |l abl e to pay the
Appel lant’ s cl ai m — excl usive of defense fees and costs — so | ong
as the anmount of the claimand defense costs, considered together,
did not exceed the original face anobunt of the policy limts of
liability. Here, the original policy limts were $1, 000, 000. FIGA
spent only $261,000 in defense thus leaving the full $300, 000
available to pay Ms. Rosen’s claim

| t Is therefore submtted that the trial court’s
interpretation of both the policy and the FIGA statute were
erroneous, as a matter of law. The First District Court’s decision
should respectfully be quashed and the case remanded wth
directions to enter final sunmmary judgnent in Rosen’s favor.

ITII. FIGA IS RESPONSIBLE FOR CLAIMANTS ATTORNEYS
FEES IN PURSUING HER CLAIM, AND SUCH FEES ARE
NOT INCLUDED IN THE $300,000 CAP FOR “COVERED
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CLAIMS.”

In her conplaint, Rosen sought a judgnent for attorneys fees
agai nst FIGA pursuant to Chapter 631, Fla. Stats. (1997) on the
basi s that her retention of counsel was occasi oned by the denial by
FI GA of coverage or indemity beyond the $39,000. already paid by
FIGA in the underlying action as part of the parties’ settlenent.
(R Vol. I, p. 4, 115-16). The trial court’s entry of a summary
judgment in FIGA's favor nade this attorney fees i ssue noot. Since
the District Court of Appeal affirnmed the summary judgnent, it
i kewi se denied Ms. Rosen’s notion for appellate attorneys fees,
whi ch was predi cat ed upon 88631. 70 and 627.428, Fla. Stats. (1997).
This too presents strictly a |l egal issue nowripe for adjudication
by this State’s highest court, and presents an inportant issue
involving the construction and interplay of the FIGA Act, wth
8§627.428, Fla. Stats.

Section 627.428, Fla. Stats. (1997), <contained in the
i nsurance code, authorizes a fee award “Upon rendition of a

j udgnment or decree by any court of this state and in favor of the

nanmed beneficiary, under a policy or contract executed by the

insurer....” Section 631.70, Fla. Stats. (1997), in contrast
states that the provisions of 8627.428 are not applicable “to any
claim presented to the association under the provisions of this

part, except when the association denies by affirmative action

ot her than delay, a covered claimor a portion thereof.” (Enphasis

added) .
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Reading these statutes in pari materia as well as in
conjunction with the purpose of the FI GA Act, 8631.51, (protecting
FIGA claimants fromloss), and renedi al scope, 8631.53 (requiring
i beral construction), these statutes authorize an award of
attorneys fees to claimants, and are not limted to insureds or
beneficiaries — where FI GA denies a “covered claint by affirmative
action.

In Florida Ins. Guar. Ass’'n v. G ordano, 485 So. 2d at 457,

the Third District reversed the denial of attorneys fees to the
claimant, and ruled that Ms. Gordano was entitled to recover
attorneys fees for the enforcenent action she was required to file
after Fl GA deni ed paynent of her covered claim 1d. at 457. FIGA
will say that this is because Ms. G ordano was an assignee of its
i nsur ed. However, if a claimant has a direct right of action
against FIGA, then this is a distinction without a difference.
Moreover, the G ordano court did not nention this as a basis for
its fee award, while it did nention this as a basis for the
requirenent that FIGA pay Gordano’s cost judgnent in the
under | yi ng acti on.

In contrast, Florida Ins. GQuar. Ass’'n v. Jacques, 643 So. 2d

101 (Fla. 4'" DCA 1994), the Fourth District reversed a fee award
toa FIGAclaimant. 1Its entire reasoning on the issue is found in
one paragr aph:

We do not find nerit in FIGA's contention that

the trial court erred in awarding Jacques’
attorney’ s fees. The trial court based its

43



award upon sections 631.70 and 627.428, Fl a.
Statutes. Even though FI GA deni ed coverage by
affirmative action, appellee concedes “there
was no underlying entitlenment to fees pursuant
to section 627.428, Florida Statutes, under

the circunstances of this case.” W agree
Therefore, the award of attorney’'s fees to
Jacques nust be reversed. Id. at 102.

(Enphasi s added).
Since the Fourth District’s decision was based on a
concession, it clearly did not consider whether the FI GA Act itself
br oadened the cl ass of persons entitled to fees, to include a FI GA

“clai mant . ” See also Zinke-Smith, Inc. v. Florida Ins. @Qarnty

Ass’n, 304 So. 2d 507 (Fla. 4'" DCA 1974), cert. denied, 315 So. 2d

469 (Fla. 1975) (agreeing generally that effect of statute was to
make FI GA an insurer on a “covered claim” and to render 8627.428
applicable to FI GA cases, but not addressing the issue presented
here).

Florida courts have consistently held that the purpose of
section 627.428 is to discourage the contesting of valid clains
agai nst insurance conpanies and to reinburse successful insureds
for their attorneys fees when they are conpelled to sue to enforce

their insurance contracts. | nsurance Co. of North Anmerica V.

Lexow, 602 So. 2d 528, 531 (Fla. 1992). Wen FIGA denies a valid

“covered claim” however, it is the claimnt who i s out of pocket.

The purpose of the FIGA statute of protecting claimnts from

financial | oss or conpensation due to an insured’ s i nsol vency woul d

be defeated by meking the claimant bear the fees incurred in

prosecuting her clainms. Construing 8627.428 with 631.70, in pari
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materia, it is respectfully submtted that fees are recoverabl e by
a FIGA claimant where FI GA denies a valid covered claim

It is respectfully submtted that Florida Ins. Guar. Ass’'n v.

G ordano supra, once again applies and that Rosen is entitled to

recover her attorneys fees against FIGA in prosecuting this action
in addition to the full anount of her covered cl aim

CONCLUSION

The District Court decision should be quashed with directions
on remand to enter sunmary judgnent in Rosen’s favor on all issues.
If this Court perceives any disputed material factual issues, in
the alternative, the case should be remanded for trial. In any
event, it is respectfully submtted that Rosen should be entitled
to an award of attorneys fees against FIGA in addition to the ful

amount of her covered claim
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