In The Supreme Court of Florida

CASE NO. 95,949

BRIAN McLEAN,
Petitioner/Appellant
V.
THE STATE OF FLORIDA,

Respondent/Appellee

ON DISCRETIONARY REVIEW OF A DECISION
OF THE FIRST DISTRICT COURT OF APPEAL

INITTAL MERIT BRIEF OF APPELLANT

NANCY A. DANIELS
Public Defender
Second Judicial Circuit

FRED PARKER BINGHAM II
Assistant Public Defender
Florida Bar No. 0869058

301 South Monroe Street, Suite 401
Tallahassee, Florida 32301
(904) 488-2458

COUNSEL FOR PETITIONER



IN THE SUPREME COURT OF FLORIDA
CASE NO. 95,949

BRIAN McLEAN,
Petitioner/Appellant,

V.

THE STATE OF FLORIDA,

Respondent/Appellee.

PRELIMINARY STATEMENT

Citationsin this brief to designate record references are as follows:
"R._" —  RecordonApped (documents), Vol. I, including transcript of
sentencing (R. 178-192);

"T._ " —  Transcript of tria proceedings, Vols. I through V.
All cited references will be followed by the relevant page number(s). All other citations
will be self-explanatory or will otherwise be explained. Appellee, State of Florida, was
the plaintiff below, and will be referred to as "appellee,”" "respondent,” or the "state."
Appdlant was the defendant below, and will be referred to as " appellant,” " petitioner,"
or asthe "defendant” or by his name.

Pursuant to an Administrative Order of the Supreme Court dated July 13, 1998,
counsdl certifiesthisbrief isprintedin 14 point Times Roman, aproportionatel y-spaced,

computer-generated font.
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STATEMENT OF THE CASE AND THE FACTS

1. History of the Case

On May 8, 1997, the state charged Mr. McLean by Information with two counts
of sexua battery and one count of aggravated battery on a pregnant female, all of the
offenses allegedly occurring on April 16, 1997, on the same victim. Count Il1 was
aleged under § 784.045(1)(b), Fla. Stat. [R. 8].

On January 8, 1998, ajury rendered verdictsfinding Mr. McL ean guilty of sexual
battery (Counts | and 1), and not guilty of aggravated battery (Count I11). [R. 73-75].

On February 19, 1998, the defendant filed atimely Notice of Apped [R. 94].

2. Statement of the Relevant Facts

On January 23, 1998, the court entered ajudgment adjudicating Mr. McLean guilty
of two countsof sexual battery, each aviolation of § 794.011(5), asecond degreefelony,
and sentencing him on each count to 10 years incarceration with acredit for 283 daysin
custody, the sentence on Count 11 to be served consecutive to Count | (for atotal of 20
years or 240 months imprisonment) [R. 78-84].

The court a so entered awritten cost order imposing $50 pursuant to § 960.20; $3
pursuant to § 943.25(3); and $200 pursuant to § 27.3455; and "restitution in accordance
with an attached order.” [R. 81].

On the same day, Judgments and Restitution Orders in the sum of $90 to the
Sexua Assault Treatment Center and $150 to the Victim Compensation Trust Fund were
also rendered. [R. 88-91].

At sentencing, the court orally imposed asentence of 10 yearson each count, count



Il to be consecutive to Count |. The court also announced the imposition of atotal of
$253 in mandatory costs and credit for timein custody. [R. 191].

The prosecutor advisedthe court he had preparedtwo restitution orders. However,
the court did not announce that it wasimposing or intending to impose restitution nor did
the court refer to restitution as part of the sentencesit pronounced. [R. 191].

The sentencingtranscript further showsthat court did not elicit from the defendant
or his counsal any comments on whether the defendant wished a hearing to determine
whether restitution was appropriate or the amount of restitution that should be imposed,
and the court did not inform the defendant that he had aright to an adversarial hearingto
determine the amount of restitution. Further, the court further did not expressly reserve
jurisdiction a the time of sentencing to later determine whether restitution should be
imposed or the amount thereof. Except for the brief comment by the prosecutor he had
two restitution orders prepared, the transcript record is otherwise entirely silent on the
guestion of restitution.

However, the court thereafter render two judgments of restitution [R. 88-91].

The record aso fails to establisned that the defendant filed a Motion to Correct
Sentence pursuant to Fla. R. Crim. P. 3.800(b) relative to the imposition of restitution or
in any other manner interposed an objection to the restitution imposed.

On apped to the First District Court of Appeal, petitioner argued that it was
fundamental error toimposerestitution under such circumstancesinthe absence of notice
at sentencing of the right to object to restitution and to a hearing thereon, and that “the

failure of the court altogether to announce the imposition of restitution and the amount



thereof constituted a due process violation when the court then entered restitution
judgments against the defendant.” [See Issue 1V]. Based upon itsdecision in Locke v.
State, 717 So. 2d 1349 (Fla. 1% DCA 1998) , rev. granted, Case No. 94,396, and
Lorenzanav. State, 717 S0. 2d 119 (Fla. 4" DCA 1998), the district court concluded that
the restitution issue was not preserved for appeal.

On October 19, 1999, this court accepted jurisdiction.



SUMMARY OF ARGUMENT

The imposition of restitution without (1) anotice of the right to hearing on the question
of restitution, and (2) without conductingahearingmandated by the statute, was anillegal
sentence in that it patently failed to comport with the statutory limitations under
Mancino. Furthermore, theimposition of restitution in this manner constituted adenial
of due process, and thus was fundamental error. The district court’s conclusion that the
Issue was not preserved by objection or motion, even if correct, does not bar addressing

either anillega sentence or fundamental error on direct appesal.



ARGUMENT

WHETHER THE FAILURE TO ANNOUNCE THE IMPOSITION
OF RESTITUTION AT SENTENCING IN THE ABSENCE OF
NOTICE TO THE DEFENDANT OF THEINTENT TO DO SO AND
INTHE FURTHER ABSENCE OF NOTICE TO THE DEFENDANT
OF THERIGHTTO CONTEST THE AMOUNT OF RESTITUTION
AND TO HAVE AN ADVERSARIAL HEARING ON RESTITU-
TION, AND WITHOUT SUCH HEARING, CONSTITUTES
FUNDAMENT ERRORTHAT MAY BE RAISED FOR THE FIRST
TIME ON DIRECT APPEAL.

Section 775.089, Fla. Stat., governstheimposition and determination of restitution
in criminal cases. The statute provides, “ The court, in determining whether to order
restitution and the amount of such restitution, shall consider the amount of the loss
sustained by any victim as aresult of the offense.” § 775.089(6)(a), Fla. Stat. It then
providesin 8§ 775.089(7):

(7) Any dispute as to the proper amount or type of restitution shall be

resolved by the court by the preponderance of the evidence. Theburden of

demonstrating the amount of the loss sustained by the victim as aresult of

the offense is on the State attorney. The burden of demonstrating the

present financia resources and the absence of potentia future financial

resources of the defendant and the financia needs of the defendant and his

or her dependentsis on the defendant. . . .

The statute clearly envisionsthat the two questionsinvolved, whether to impose
restitution in the first place, and the amount of restitution, in the second, will be
determined by an adversarid hearing in the event the defendant has not stipulated to the
amount of restitution and waived a hearing on the issues. Facially, the statute does not
expressly require the court to inform or advise the defendant at sentencing that he or she
isentitled to such an adversarial hearing and determination. However, particularly with

respect to adversarial determinations, due processof law under both the Federal and State



congstitutions mandates that the defendant be given notice of the intention of seek
imposition of restitution and the right to such an adversarial hearing to determine the
Issues of restitution at the time of sentencing. Moreover, the court is required to
announce or give notice its intention to impose restitution at sentencing and the
defendant’ sright to ahearing and, either reserved jurisdiction to determine restitution at
alater timeif the right to a hearing is not waived by the defendant, or the amount of
restitution is agreed to or stipulated to by the defendant. In this case, the court did none
of thesethings at sentencing, but summarily rendered judgmentsdeterminingtheright to
restitution and the amount thereof .

Because there was no announcement of restitution at sentencing, there was no
basis or opportunity for a contemporaneous objection to restitution by the defendant.
However, theresfter, defendant’ scounsel did not fileaMotion to Correct Sentence under
Rule 3.800(b) to challenge the imposition of restitution without ahearing as required by
the statute. The procedure employed by the court in this case patently failed to comport
with the requirements and limitations of 8§ 775.089, and is thus an “illegal sentence.”
State v. Mancino, 714 S0. 2d 429 (Fa. 1998)("A sentence that patently failsto comport
with statutory or constitutional limitationsis by definition 'illegal.™).

An “illegal” sentence congtitutes fundamental error. Thus, this error may be
addressedfor thefirsttimeon direct appea evenunder the termsof the Crimina Appeals
Reform Act, § 924.051(3), Fla. Stat., which limits appeals in criminal cases from a

judgment or order of the court to those “ properly preserved,” or if not preserved, tothose



that “would constitute fundamental error.”*

I nenactingthisstatute, the L egidature, whenincorporating the term“ fundamental
error,” did not seek to define what it meant by “fundamental error,” not did it seek to
redefine, limit or alter the circumstances in which the courts of Florida had found to
congtitute fundamental error. Indeed, the legidature must be presumed to have known
what constituted fundamental error under the decisions of this state’s courts when it
employed the same term in the statute. 1n short, what constituted “fundamental error”
asamatter of law before the enactment, remains “fundamental error” after the effective
date of the new statute (July 1, 1996), including sentencing errors which had been
declared to result in an “illegal sentence” or “fundamental error.”

Moreover, this error constitutes fundamentd error as a denial of due process.
What congtitutes fundamenta error has numerous formulations and expressionsin the
cases. It has been said that fundamental error is "error which goes to the foundation of
the case or goesto the merits of the cause of action." Sanford v. Rubin, 237 S0.2d 134,
137 (Fla.1970). “If aprocedural defect isdeclared fundamental error, then the error can
be considered on appea even though no objection was raised in the lower court.” 1d.;
Ray v. State, 403 So. 2d 956, 960 (Fla. 1981). The most pervasive express of
fundamental error, however, isin terms of denia of procedural due process. "[F]or an

error to be so fundamental that it can be raised for the first time on appedl, the error must

“Presarved,” for the purpose of the statute, means “an issue, lega argument, or
objection to evidence that was timely raised before, and ruled on by, the tria court, and
that the issue, legal argument, or objection to evidence was sufficiently precise that it
farly apprised the trial court of the relief sought and the grounds therefor.” 8§
924.051(1)(b), Fla. Stat.



be basicto thejudicial decision under review and equivalent to adenia of due process.”
State v. Johnson, 616 S0. 2d 1, 3 (Fla. 1993). See also, Hopkins v. State, 632 So. 2d
1372, 1374 (Fla. 1994); Jenkins v. State, 444 So. 2d 947 (Fla. 1984).

This Court has previous addressed the question of imposition of monetary
obligations upon defendantsin criminal cases. In Wood v. State, 544 So. 2d 1004 (Fla
1989), the trial court informed Wood that costs would be assessed again him pursuant to
§ 27.3455. The court concluded in that case that the defendant had costs and statutory
liens imposed upon him without prior notice or hearing, but noted the defendant failed
to object to those costs at sentencing. In finding that this error constituted fundamental
error, this court said:

Our opinioninJenkins isfounded upon congtitutional rightsof due process
and the most basi c requirements of adequate notice and meaningful hearing
prior to termination of substantive rights or some other state-enforced
penaty. InJenkins we held that court costs could not be assessed against
a defendant without adequate notice and judicial determination that the
defendant has the ability to pay. Id. at 950. Thisholding goesto the very
heart of the requirements of due process clauses of our state and federal
constitutions. The denia of these basic rights constitutes fundamental
error.

* * %

.... Itistherights of these people whom the due process clause seeksto
protect, and it isfundamental error for acourt tofail to protect those rights.
Without adequate notice and meaningful hearing, a court has no way of
knowing who should pay costs and who should not. Without adequate
notice and a meaningful hearing, the requirements of due process have not
been met.

See also, Henriquez v. State, 545 S0. 2d 1340 (Fla. 1989); Sliney v. State, 699 S0. 2d
662 (Fla. 1997)(discretionary attorney fees and costs may not be imposed without

affording the defendant " proper notice and an opportunity to be heard."); Bull v. State,



548 So. 2d 1103, 1104-1105 (Fla. 1989).

Wood, Henriquez, and Bull al dealt with the question of due process the
imposition of attorney costsand liens. Fla. R. Crim. P. 3.720(d) (1) specifically requires
the sentencing court to notify the accused of the imposition of alien for services of the
public defender, but further requires the court to give notice at sentencing of the
accused's right to a hearing to contest the amount of the lien. While the statute
permitting the imposition of restitution does not facially mandate like notice to the
defendant, it also clearly envisions and provides for an adversarial hearing, as does the
attorney lienstatuteand rule. Impliedly, notice of theright to that hearing isrequired by
the restitution statute. But like theimposition of the attorney liens, notice of theright to
a hearing to contest restitution or the amount thereof is required by state and federal
congtitutions' mandate of due process. Wood; Henriquez; Bull; Sliney; Jenkins. Here,
without a hearing, and without notice of the right to a hearing, the court imposed
restitution against the appellant. Therewasacompl ete absenceof procedural dueprocess
in this case.

This Court explained the concept of due process as follows:

. ... Oneof the most basic tenets of Floridalaw isthe requirement

that all proceedings affecting life, liberty, or property must be conducted

accordingto due process. Art. |, Sec. 9, Fla. Const. Whilewe often have

said that "due process' is capable of no precise definition, e.g. Gilmer v.

Bird, 15Fla 410 (1875), there nevertheless are certain well-defined rights

clearly subsumed within the meaning of the term.

The essence of due process is that fair notice and a reasonable
opportunity to be heard must be givento interested parties before judgment
isrendered. Tibbetts v. Olson, 91 Ha 824, 108 So. 679 (1926). Due

process envisions a law that hears before it condemns, proceeds upon
inquiry, and renders judgment only after proper consideration of issues

9



advanced by adversarid parties. State ex rel. Munch v. Davis, 143 Fa.

236, 244, 196 S0. 491, 494 (1940). In this respect the term "due process’

embodiesafundamental conception of fairnessthat derivesultimately from

the natural rights of all individuals. Seeart. |, Sec. 9, FHla. Congt.
Scull v. State, 569 So. 2d 1251, 1252 (Fla. 1990). Such denia of due process is
fundamenta error, and may be addressed on direct appeal notwithstanding the failure to
interpose a contemporaneous objection below or to move to correct the sentence under
Rule 3.800(b). Indeed, because the error would have been perceived by trial counsel as
fundamental error, imposed in the absence of notice of the right to ahearing and without
ahearing mandated by the statute, counsel could have very likely concluded that under
the Crimina Appeals Reform Act, which permitted fundamenta error to be raised on
appeal without other preservation, that a motion to correct would be unnecessary as an
act to preserve the fundamenta error for appeal. Thedistrict court’ s conclusion that the
issue could not be addressed on direct appeal because it was not preserved by objection

or motion, even if correct, does not bar addressing either an illega sentence or

fundamental error on direct appeal under the act.

For each of the foregoing reasons, appellant requests this court to determine that
the imposition of restitution without notice of the right to a hearing, and without a
hearing, constitutesan “illegal” sentence as well asfundamental error asadenial of due

process that may be addressed on direct appeal.

10



CONCLUSION

Appellant, BRIAN McLEAN, based on all of the foregoing, respectfully urgesthe
Court to vacatethe judgmentsof restitution, to remand the caseto the First District Court
of Apped for reconsideration, and to grant all other relief which the Court deemsjust and
equitable.
Respectfully submitted,
NANCY A. DANIELS

Public Defender
Second Judicia Circuit

FRED P. BINGHAM 11
Forida Bar No. 0869058
Assistant Public Defender

Leon County Courthouse
Suite 401

301 South Monroe Street
Talahassee, Florida 32301
(850) 488-2458

Attorney for Appellant
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| HEREBY CERTIFY that atrue and correct copy of the foregoing was furnished
by deliveryto: JamesW. Rogers, Esg., Assistant Attorney Generd , Office of the Attorney
General, The Capitol, Plaza Level, Tallahassee, Florida, and to the Appellant by U.S.

Mail, first-class postage prepaid, on August 28, 2000.

Fred P. Bingham |1
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