I N THE SUPREME COURT OF FLORI DA

PERRY PATTEN,
Petitioner,

V.

STATE OF FLORI DA,

Respondent .

CASE NO. 95, 950

ON DI SCRETI ONARY REVI EW FROM
THE FI FTH DI STRI CT COURT OF APPEAL

RESPONDENT’ S BRI EF ON THE MERI TS

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

KELLI E A. N ELAN
ASSI STANT ATTORNEY GENERAL
FLORI DA BAR #618550

KRI STEN L. DAVENPORT

ASSI STANT ATTORNEY GENERAL
Fl a. Bar #909130

444 Seabreeze Bl vd.

Fifth Fl oor

Dayt ona Beach, FL 32118
(904) 238-4990

COUNSEL FOR RESPONDENT



TABLE OF CONTENTS

TABLE OF AUTHORI TI ES
CERTI FI CATE OF FONT AND TYPE Sl ZE .

SUMVARY OF ARGUMENT .

ARGUVENT:
THE PRI SON RELEASEE REOFFENDER ACT
DCES NOT VI OLATE THE SEPARATI ON OF
POWNERS DOCTRI NE.

CONCLUSI ON

CERTI FI CATE OF SERVI CE



TABLE OF AUTHORITI ES

CASES:

Li ght bourne v. State,
438 So. 2d 380 (Fla. 1983),
cert. denied, 465 U. S. 1051 (1984)

McKendry v. State,
641 So. 2d 45 (Fla. 1994)

McKnight v. State,
727 So. 2d 314 (Fla. 3d DCA),
rev. dgranted, case #95,154 (Fla. Aug. 19, 1999)

Scott v. State,
369 So. 2d 330 (Fla. 1979)

Smth v. State,
537 So. 2d 982 (Fla. 1989)

Sowel |l v. State,
342 So. 2d 969 (Fla. 1977)

Speed v. State,
732 So. 2d 17 (Fla. 5th DCA),
rev. granted, case # 95,706 (Fla. Sept. 16, 1999)

State v. Cotton,
728 So. 2d 251 (Fla. 2d DCA 1998),
rev. granted, 737 So. 2d 551 (Fla. 1999)

State v. Wse,
24 Fla. L. Wly. D657 (Fla. 4th DCA March 10),
rev. granted, case # 95,230 (Fla. Aug. 5, 1999)

Wods v. State,
24 Fla. L. Wly. D831 (Fla. 1st DCA March 26),
rev. dgranted, case #95,281 (Fla. Aug. 23, 1999)

Young v. State,
699 So. 2d 624 (Fla. 1997)

OTHER:

5,6,7



Ch. 97-239, Laws of Florida . . . . . . . . . . . . . . . . . .3

§ 775.082(8), Fla. Stat. (1997) . . . . . . . . . . . . . 3,586,7



CERTI FI CATE OF FONT AND TYPE Sl ZE

The undersigned counsel certifies that this brief was typed
using 12 point Courier New, a font that is not proportionately

spaced.



SUMVARY OF ARGUNVENT

The Prison Releasee Reoffender Act does not violate the
separation of powers doctrine. Setting mandatory sentences is a
proper matter for the |legislature, and enforcing such a statute is
a proper matter for the executive. Contrary to Patten’s argunent,
the statutory schene does not neke the prosecutor a judge. The
trial court still fulfills its proper role -- deciding whether the
defendant is eligible for this sentencing enhancenent and i nposi ng

t he sentence itself.



ARGUMENT
THE PRI SON RELEASEE REOFFENDER ACT
DOES NOT VI OLATE THE SEPARATI ON OF
POVNERS DOCTRI NE.

Concerned about the early rel ease of felony offenders and the
resulting inpact on Florida s residents and visitors when such
of fenders conti nue to prey upon society, the | egi sl ature determ ned
that public safety could best be ensured by providing for |engthy
mandat ory sentences for those who commt new serious felonies upon
their release from prison. Accordingly, the Prison Releasee
Reof f ender Puni shnent Act was enacted, effective May 30, 1997. Ch.
97-239, Laws of Florida.

Under this statute, an individual who conmts certain
enunmerated violent felonies within three years of being rel eased
from prison nust be sentenced to the statutory maxi num term of
i nprisonnment. 8§ 775.082(8), Fla. Stat. (1997).

Patten contends that the Prison Rel easee Reoffender Act is
unconstitutional, as it violates the separation of powers doctrine.
According to Patten, the legislature has inproperly del egated the
sentencing power of the judiciary to the executive. I n ot her
wor ds, by invoking the nandat ory penalties required by the statute,
t he executive has becone the sentencing entity. This claimnust be

rej ect ed.



First of all, it is well-established that setting penalties
for crimes is a matter of substantive law wthin the power of the

| egi sl ature. McKendry v. State, 641 So. 2d 45, 47 (Fla. 1994);

Smth v. State, 537 So. 2d 982, 985 (Fla. 1989). Accordi ngly,

argunents that nmandatory sentences viol ate the separati on of powers
doctrine have been uniformy rejected by this Court. See, e.q.,

Li ght bourne v. State, 438 So. 2d 380, 385 (Fla. 1983), cert.

denied, 465 U. S. 1051 (1984); Scott v. State, 369 So. 2d 330, 331

(Fla. 1979); Sowell v. State, 342 So. 2d 969 (Fla. 1977).

Patten’s argunent that the mandatory sentences for repeat
of fenders here infringes on the power of the judiciary should
i kew se be rejected. The legislature acted well wthin its
authority in setting these mandatory sentences.

The statute also sets forth a procedure whereby the executive
initiates the sentence enhancenent process. Contrary to Patten’s
argunent, this procedure does not mnean that the executive has
usurped the power of the judiciary, and it does not make the
prosecutor a judge, as Patten asserts. Wiile the executive
initiates the process, it is the court which deci des whether the

defendant qualifies under the statute,! and it is the court which

Patten argues that the sentencing procedure here is infirm
because there is no requirenent of ajury finding of the underlying
basis for the mandatory sentence. To the contrary, the statute
does in fact require such a finding -- the jury nust find the
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i nposes the sentence itself. .. Young v. State, 699 So. 2d 624,

625-27 (Fla. 1997) (state attorney has sole authority to initiate
habi t ual of f ender proceedi ngs).

The Prison Rel easee Reof fender Act gives the State Attorney no
greater power than that traditionally exercised in the charging
decision, and it in no way infringes upon the sentencing power of
the judiciary -- which still has to eval uate whether the State has
proven that the defendant qualifies for sentencing under the

statute and still has to inpose the sentence itself. MKnight v.

State, 727 So. 2d 314 (Fla. 3d DCA), rev. granted, case #95, 154

(Fla. Aug. 19, 1999).
This Court should adopt the well-reasoned decision of the

district court in MKnight, and Patten’s separation of powers

argunent should be rejected. See also Wods v. State, 24 Fla. L
Wly. D831 (Fla. 1st DCA March 26) (agreeing wth MKnight,
rejecting separation of powers challenge to PRR statute), rev.

grant ed, case #95,281 (Fla. Aug. 23, 1999); Speed v. State, 732 So.

2d 17 (Fla. 5th DCA) (sanme), rev. granted, case # 95,706 (Fla.

Sept. 16, 1999).

def endant has commtted a qualifying felony on a certain date. The
trial court then applies this finding to the provisions of the
statute -- examning, for exanple, whether the defendant had been
rel eased fromprison within three years of the date the jury found
the crime had been conm tt ed.



Patten alternatively contends that the statute may be saved by
giving the trial court the discretion to apply the statutory
exceptions to mandatory sentencing. 8§ 775.082(8)(d), Fla. Stat.
(1997). This is the position adopted by the Second and Fourth

District Courts of Appeal. See State v. Wse, 24 Fla. L. Wly.

D657 (Fla. 4th DCA March 10), rev. granted, case # 95,230 (Fla.

Aug. 5, 1999); State v. Cotton, 728 So. 2d 251 (Fla. 2d DCA 1998),

rev. granted, 737 So. 2d 551 (Fla. 1999) (case # 94, 996).

The State submts that these decisions ignore the clear
statutory |anguage, as well as the legislative history of the
statute, and should therefore not be followed by this Court.

The statute provides that "[u] pon proof ... that a defendant
is a prison rel easee reoffender as defined in this section, such
defendant is not eligible for sentencing under the sentencing
gui del i nes and must be sentenced as follows..." 8§
775.082(8)(a)(2), Fla. Stat. (1997) (enphasis added). Thi s
| anguage clearly provides that sentencing is nandatory, not
di scretionary.

The legislative history supports such a finding as well. The
court in MKnight thoroughly exam ned the relevant |egislative
reports, quoting extensively fromstaff analysis reports as well as
i npact statenents. These statenents clearly reveal that the

statute was designed to |leave no room for discretion where the
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State has net its burden of proving that the defendant qualifies
for PRR sentencing. 727 So. 2d at 316.

The McKni ght court further noted that allow ng the statutory
exceptions to be applied by the trial court would |lead to absurd
results. For exanple, the trial court would be in no position to
conclude that prison rel easee reoffender sanctions should not be
applied because "the testinony of a material wtness cannot be
obt ai ned" or "ot her extenuating circunstances ... preclude the just
prosecution of the offender.” § 775.082(8)(d), Fla. Stat. These
statutory exceptions -- including the victins preference exception
-- obviously apply to the deci sion of the prosecuting attorney, not
the trial court.? Accordingly, the trial court’s role is clearly
mandatory. 1d. at 317.

This Court should reject Patten’s argument that the trial
court is not required to follow the clear statutory mandate. The
district court’s decision affirmng Patten’s sentence as a prison

rel easee reof fender should be approved.

2The exceptions provide reasons for the prosecuting attorney
to decline to apply the statutory nandate. O course, the
prosecutor is not required to forgo PRR sentencing any tinme one of
t hese exceptions apply. Rather, such a decisionis left to his or
her discretion.



CONCLUSI ON

Based on the argunents and authorities presented herein,

respondent respectfully requests

decision of the district court.

that this Court approve
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