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PRELI M NARY STATEMENT

Thi s proceedi ng i nvolves the appeal of the circuit court's
order denying Petitioners' claimthat judicial electrocution in
Florida's electric chair is cruel or unusual punishnment.

The follow ng synbols will be used to designate references
to the record in this appeal:

"T. __ " -- the eight-volunme transcript of the evidentiary
heari ng conducted in the lower court, which is consecutively
pagi nat ed;

Exhi bits introduced below wll be referred to as "Pet. Ex.

or "Resp. EX.
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| NTRODUCTORY STATEMENT

Respondent bel ow acknowl edged that changes were required in
t he execution procedures. The last witness called by Respondent
was Warden Crosby, who anal ogi zed the carrying out of an
execution to “a spaceship launch” (T.1333). Respondent elicited
the foll owm ng testinony:

Q Now, Warden Crosby, there has been sone testinony

t hat one nmenber of the execution team observed a couple

of bubbles of blood in the inmate’' s left nostril sone

short, short tinme apparently before the switch was

thrown. Were you aware of that?

A That's the first | ever heard of that.

Q Does that create any concerns in your m nd?

A Yes, it does. |If they knew, they should have told

me that.
Q Wiat — let nme ask you this. Do you expect to —
knowi ng that now, | recognize that you know. | just,

you know, said sonething to you that you haven't heard
about before, but if you want to think about that for a
m nute, couple of seconds here, did that call to m nd
or bring to mnd anything that you wll do or nake
known to your staff for the future?

A | have — |1 don’t have to think a couple of seconds.
When | | eave here, we have got a problem

Q Are you going to fix that problem sir?

A Oh, yes, sir. 1'mgoing to find out where the
problemwas, first. W’re going to fix it. That’'s a
concern.

(T.1338-39).

In his closing argunent in circuit court, Assistant Attorney

Ceneral Ken Nunnel |l ey acknow edged Warden Crosby’s assessnent



that there was a problemthat needed to be fixed:

Warden Crosby is staying on top of this.? He's

obvi ously concerned. He's obviously very conmmtted,
fromhis testinony I would submt, to do his job and
his duty in a professional, conpetent fashion that
conplies with the laws of the State of Florida and the
laws of the United states. He has done everything he
can.

| think fromthe Court’s — fromthe testinony the Court
heard this afternoon, | think he went out of this

courtroom goi ng to make some changes or going to start
tal ki ng about things maybe he does need to think about.

About he al so said, Judge, we’ve never had bl ood

before. And he kind of — in all honesty, he said,
Thomas — | woul d have expected Thomas to have told by
[sic] about the blood, the little bubbles of blood in
the nostril, but Thomas may not have known what to do.
But | can pretty well tell you they’ Il know what to do
next tine.

(T.1402-03).

No evi dence was presented of what changes are to be made and
when. Respondent's position was sinply that Warden Crosby shoul d
be trusted to make appropri ate changes at sonme point which wll
conply with the Florida and United States Constitutions.

In this brief, counsel have endeavored to explain to this
Court why DOC cannot sinply be trusted to fix the problens
identified below at sone unknown tinme and why the | ower court's

conclusions are contrary to the facts and | aw

'However, Warden Crosby did not learn until he was called to
the witness stand as the last witness in a four day hearing
conducted sone three weeks after the execution that a nenber of
t he execution team observed the nose bl eeding before the
el ectrocuti on began and did nothing. This does not sound |ike
“staying on top of this.”



STATEMENT OF THE CASE AND FACTS

This Court ordered an evidentiary hearing on Petitioner's
all wits petition and any anmendnent thereto. Petitioner anended
the petition, and the |l ower court held an evidentiary hearing.

A.  FACTS REGARDI NG THE PROTOCOL

Janmes Crosby, warden of Florida State Prison, first presided
over a judicial electrocution in March 1998 (T.1331). Croshby is
famliar wth “Execution Day Procedures” and “Testing Procedures
for Electric Chair” (T.1340-41; Pet. Exs. 8, 9). He has made no
changes to them (T.1332). He did, however,

have a very | engthy discussion about the protocols with

our legal staff, with the attorney general’s office,

and with sone electrical engineers, and with nmanagenent

staff about sonething that | | ooked at, that upon

i mredi ate reading, | wasn’t for sure why sonething that

happened on the chart | got to do with the execution,

didn’t match what was the | anguage of the protocols.

It was a matter of semantics. That ended up being a

matter of semantics, and the way | was reading it

versus the way it was intended it was witten
(T.1344). This discussion concerned the |anguage in the
prot ocol s regardi ng vol tage and anperage during an execution
(T.1344). After the four executions in March 1998, Croshy
noticed that “[w] hat was show ng on the chart recordi ng was not
the . . . nunbers that | was reading in the protocol” and he
“certainly had a question about it” (T.1344-45).

Crosby renenbers drafting a docunent simlar to Petitioner’s

Exhi bit 24, Nunmber 66 and discussing it with the Secretary and



| egal staff (T.1345). When Crosby “discussed it with them |
under st ood what they neant here, which was different from what |
was under st andi ng what woul d happen on the chart recorders”
(T.1346). Specifically, Crosby discussed “the proposed | anguage
change with Wi tlock, and | renenber him agreeing that that
change woul d be accurate; that if we said that, that that would
be an accurate rendering” (T.1347).

Crosby drafted Petitioner’s Exhibit 24, Nunber 66 because “
had a concern about the neter readings that were chart recorded
not matching what | was reading here. |’ve been given orders by
the courts on the last, | think, execution, to follow the
protocol” (T.1349-50). Crosby el abor at ed:

Now when we ran the tests, the tests showed those

nunbers. When we did the execution, the chart did not

show t hose nunbers. As a |lay person, | was concerned

about those nunbers not matching. Wat | was

m sreadi ng, after we net, was the preprogranmed

concept .

| had not understood that while sonmething is

preprogrammed, what it nmeasured when it happens is not

going to be one and the sane. Therefore, it was

determ ned by all those folks that it was a matter of

semantics, and | understood it finally that it was a

matter of semantics.

(T.1350).
After the docunent was drafted, Crosby had a neeting with

attorneys, two electrical engineers, the Corrections Secretary



and nenbers of the execution staff (T.1351).2 The purpose of the
nmeeting “was primarily there for me to feel confortable with the
| anguage of the protocol” (T.1352).

During the neeting, “There becane a consensus that the
| anguage would work, | believe. . . . | think I found out two or
three days later that it was decided that the | anguage was
appropriate” (T.1352-53). DOC General Counsel Lou Vargas
i nformed Crosby that the decision not to change the protocol had
been made (T.1353).

The “Execution Day Procedures” state: “The automatic cycle
begins with the programed 2,300 volts, 9.5 anps, for 8 seconds;
1,000 volts, 4 anps for 22 seconds; and 2,300 volts, 9.5 anps for
8 seconds” (Pet. Ex. 8). The evidence showed the voltage,

anperage and resistance in the [ast five executions:

Name Cycl e Vol t age Anperage Resi stance
(i n ohmns)
Buenoano 1 2000 9.4 212. 8
2 650 2.9 224. 1
3 1900 9.4 202.1
St ano 1 1600 9.1 175. 8
2 550 2.9 189. 7
3 1500 9.0 166. 7
Jones 1 1600 9.1 175. 8
2 500 2.9 172. 4

2Anmong t he attorneys present were Ken Nunnelley of the
Attorney Ceneral’s office and Susan Schwartz from the Departnent
of Corrections (T. 1352). M. Crosby believes Tom Crapps from
the governor’s office was there (T. 1352), and believes Jay
Wei chert participated by tel ephone (T. 1354).

5



3 1450 9.2 157.6
Renet a 1 2100 9.2 228. 3
2 675 2.9 232. 8
3 1850 8.9 208. 9
Davi s 1 1500 10.0 150.0
2 600 4.5 133.0
3 1500 10.0 144.0

(Pet. Ex. 31; T. 1257-62, 1268-69, 1277-79, 1281-83 (Hall man);
Resp. Ex. 16). El ectrical engineer Robert Hallman testified that
2.9 anperes in the second phase of the cycle is 73% of the 4.0
anperes in the protocol (T.1279). The 650 volts delivered in the
second phase of the Buenoano cycle is 65% of the 1000 volts in
the protocol (T.1280-81). The voltage in all phases and the
anperage in the second phase of the cycle for the Jones, Davis,
Reneta and Stano executions is bel ow the voltage and anperage
prescribed in the protocol (T.1283).

State witness Jay Wechert, an electrical engineer, exam ned
the “Execution Day Procedures” (Pet. Ex. 8) and testified he had
exam ned these procedures in 1997 (T.942). Wechert testified he
has “taken issue about having hard fixed nunbers in that
prot ocol” because “[t]he resistor |oad that we neasure in ohns
will dictate the relationship between volts and anps” (T.943).

W echert explained that the protocol cannot “specify both volts
and anps because the resistive |oad, the size of the inmate, wl|l
determne this relationship between volts and anps” (T.943).

Therefore, Wechert testified, “[t]he nunbers that are specified



in that protocol that you have are average nunbers. . . . But as
the size of an inmate varies, those nunbers wll vary” (T.943).
According to Wechert, the protocol “is not well witten. W
cannot specify both volts and anmps. . . . [I]t is unfortunate
that protocol is witten the way it is” (T.983). Wechert
testified that in witing the protocol, “[We made a m stake from
the beginning trying to be too technical” and “we really need to
rewite that” (T.984). There “isn’t a sinple answer” regarding
what the voltage and anperage readings wll be during any one
execution (T.987).°3

Wi chert agreed that the voltage and anperage neasured
during the Davis execution were not what is provided for in the
“Execution Day Procedures” (T.967). The voltage in the second
cycle of the Davis execution was 600 volts, about 60% of the
vol tage specified in the protocol (T.979-80).

Ira Whitl ock, an electrical engineer contracted by DOC to
mai ntain and repair the electric chair circuitry, testified that
t he protocol |anguage regardi ng voltage and anperage delivered
during an execution “probably m srepresents the intended function

of the equi pnent based on its design” (T.1242-43). The statenent

8 The voltage and anperage in the protocol assune a
resi stance of 242 ohns (T.944). The resistance |oad used to test
the electrical circuitry of the Florida electric chair provides
250 ohns, which Wechert assumes to be the resistance of a
typical inmate (T.973). Wechert had not exam ned the last five
executions and determ ned the anmount of resistance in those
executions, except for the Davis execution (T.974-75).
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regardi ng voltage and anperage is correct only if the resistance
of the condemmed is 260 ohns (T.1243). Wi tlock advised Susan
Schwartz and Tom Crapps that the protocol’ s | anguage regardi ng
vol tage and anperage shoul d be changed because “it could be
erroneous” (T.1244-45). Witlock was not asked to submt a
proposal for changi ng the |anguage because Ms. Schwartz and
Crapps “didn’t want nme to recommend a change in the | anguage”
(T.1245). Wi tlock enphasized, “I disagreed with the |anguage of
the protocol. The I anguage of the protocol evidently was witten
by a lay person, not an engineer not famliar with it. So it is
going to be erroneous by its own nature” (T.1250).

The “Execution Day Procedures” require that a chart recorder
measur e vol tage and anperage during an execution (Pet. Ex. 8; T.
403 (McNeill)). A new chart recorder was installed after March
1998 and was first used in Davis's execution (T.362-63, 1355).
Ira Whitl ock had recommended replacing the chart recorder in My
1997 (Pet. Ex. 10; T. 1241). The old chart recorder was not
i naccurate (T.1265-66 (Hallman)), but was replaced because a
newer nodel was available (T.1357 (Croshy)).

The “Testing Procedures for Electric Chair” require, “If any
equi pnent or material is found to be damaged, worn or faulty, it
shall be replaced” (Pet. Ex. 9). 1In 1998, Wechert recommended
repl aci ng the head el ectrode (T.980-81; Pet. Ex. 20). This has

not been done.



B. FACTS REGARDI NG SECURI NG THE CONDEMNED PERSON TO THE CHAI R
AND ELECTRI CAL Cl RCU TRY

Robert Thomas, assi stant mai ntenance superintendent at
Florida State Prison, has been involved in about 15 executions
since 1992 (T.306). John McNiell, utility supervisor at Florida
State Prison, is involved in carrying out executions (T.345).
During an execution, Thomas, MNeill and Hackl e are responsible
for strapping the condemmed to the electric chair (T.313; 351).
These three have had this assignnent since May, 1992 (T.313).

A.D. Thornton, assistant warden of Florida State Prison, also has
duties in connection with carrying out an execution and is in the
execution chanber during an el ectrocution (T.810).

Thomas, McNeill and Hackle are each responsible for specific
straps (T.314, 351). The straps are placed pursuant to the
protocol (T.822). Thonmas is at the left side, McNeill is at the
ri ght side and Hackle is behind the condetmmed (T.315-16). Thomas
testified that after the condemmed person is seated in the
el ectric chair, Thomas hands the wai st and chest strap buckles to
Hackl e, who tightens themto the point they will not go any
further (T.315). MNeill testified that when he tightens the
wai st strap, “Different body sizes determne[]” how tight he
makes the strap: “You can’t just do it one certain way. You can
tell when you strap down the body” (T.351-52). 1In Davis’'s
execution, MNeill tightened the waist strap, then the chest

strap, and then had to retighten the wai st strap “because the fat

9



had roll ed over and kind of nade the strap cone loose so | had to
restrap the other strap” (T.352).

Thomas affixes straps on the left arm while MNeill affixes
straps on the right arm (T.315-16, 350). Each man hi nsel f
determ nes how tight to affix the straps (T.316). Thomas is
supposed to affix the straps “[a]s tight as | can get thent
(T.316). The “Execution Day Procedures” do not specify how
tightly the straps should be affixed (Pet. Ex. 8).

McNei Il places a sponge on the cal fpiece (or |eg el ectrode)
and holds the calfpiece on the right calf while Thornton and
Hackle strap it onto the leg (T.350, 353). MNeill then checks
all the straps he affixed to “make sure they' re tight and snug”
and goes into an anteroomw th the executioner (T.353-54).

Thomas then assists in placing the nmouth strap (T.316).*
Petitioner’s Exhibit 5 is the nouth strap used in a series of
executions, including Davis's (T.316-17, 349, 830). The nouth
strap holds the chin and head in place by buckling it around two
posts in the back of the chair (T.317-18). Thomas hol ds the
mouth strap in place while Hackle |l atches it behind the chair
(T.318). Hackle decides howtight to fasten the strap (T.318).

In Davis’'s execution, Hackle pulled the mouth strap “tight”

“Throughout the evidentiary hearing, wtnesses referred to
Petitioner’s Exhibit 5 as either the nouthpiece, nmouth strap or
chin strap. To avoid confusion, this device will be referred to
inthis brief as the nouth strap.

10



(T.320). Thomas testified that Petitioner’s Exhibit 1-Kis an
accurate depiction of how the nouth strap was affixed during
Davi s’ s execution (T.318-19). Wen the nmouth strap was affi xed
to Davis, Thomas did not see any reaction “out of the ordinary”
fromDavis (T.320). He explained, “W’ ve always put themin
pl ace, held the chin down and the head back” (T.320). The way
the nmouth strap was placed on Davis is the way it has been done
in all other executions (T.340). Respondent stipulated that the
mout h straps used in other executions were the “sanme as in de-
sign, purpose and function” as that used on Davis (T.74, 86-87).
Upon questioning by the court, Thomas expl ai ned the
positioning of the nouth strap in Davis’'s execution:
THE COURT: |If you |l ook at that picture [Pet. Ex.
1-1], you'll see that the mask covering his nouth is so
tight against, it’s pushing the nose up to the side,
and the blood is then comng directly down on the
strap. Was it tightened |like that?
THE W TNESS: Yes, sir
THE COURT: Tightened, and | guess his nose -- and
pushing it up sideways or sonething, not a straight
push up.
MCCLAIN: This is what it |ooked |ike to you?
THE W TNESS: (Nods head.)
(T.328).
Thornton holds the nouth strap agai nst the condemed’s face

whi | e Hackl e buckles it (T.812-13). Thornton testified

Petitioner’s Exhibit 1-1 did not show the way a prisoner’s head

11



was normal ly secured in the electric chair “because we try to get
the chin down |ower. The head is not exactly positioned |ike we
normally try to have it” (T.814). In the photograph, the nouth
strap appears higher on Davis's face and closer to his nose than
when it was first positioned (T.814). Thornton could not see the
mouth strap or Davis's face when the chin strap of the headpi ece
was | ater tightened because the mask of the headpi ece was
covering Davis's face (T.834). Davis's face was not red before
the nouth strap was attached, but began to turn red as the nouth
strap was attached (T.818).

Physi ci an’ s assi stant Mt hews, who was in the execution
chanber, testified that the nouth strap was not inpinging on
Davis’s nose and that Davis did not appear to have difficulty
breathing (T.1024). Once the hood of the headpi ece covered
Davis’s face, however, Mathews was not able to see Davis's face,
nor what happened behind the hood when the chin strap of the

headpi ece was being tightened (T.1033).°

5 Al t hough on direct exam nation Mathews testified he
could not recall whether or not Davis' s body slunped when Mat hews
| oosened the chest strap to apply a stethoscope (T.1028), on
cross-exam nation, Mathews testified, “The nore | sit here and
think about it, I would have to say, yes” Davis’s body sl unped
forward (T.1039). According to Mathews, the photograph in
Petitioner’s Exhibit 1-K shows that Davis is | eaning forward and
hi s shoul ders are not against the back of the chair because the
chest strap had been | oosened and the nouth strap was the only
t hing hol ding Davis upright (T.1039-40; see Pet. Ex. 1-K)

Anot her phot ograph shows Davis with the nmouth strap unbuckl ed,
and his body is sitting upright in the chair w thout any support
(continued. . .)

12



Warden Crosby is to the condemmed person’s right as the
straps are being affixed (T.1359). During Davis’'s execution,
Crosby does not renenber seeing Thomas place his hands on the
mout h strap as Hackle was tightening it and has no way of know ng
which hole it would have been tightened to (T.1362). Before the
mouth strap is applied, Crosby asks the condemmed for a | ast
statenent, because after the nouth strap is applied, the person
is unable to speak (T.1362-63).

Wal ter Zant, formerly superintenent of the Georgia
Di agnostics Center, was involved in 18 judicial electrocutions in
Georgia (T.1288). Zant testified that in Georgia, a condemmed
person’s head is affixed to the electric chair by nmeans of a chin
strap simlar to that found on a football helnet (T.1292). This
strap is not simlar to the nmouth strap used in Florida as it
does not cover the person’s nouth and does not obstruct the
person’s ability to breathe (T.1299, 1303).

After the nmouth strap is in place, the headpiece is put on
(T.320; Pet. Ex. 7).°%° The mask of the headpi ece covers the
condemed’ s face as soon as the device is placed on the head, so

when the chin strap is being tightened, one cannot see the

5(...continued)
fromthe nmouth strap (T.1418; Pet. Ex. 1- ).

5The headpi ece consists of the head el ectrode, the nask
whi ch covers the condemmed person’s face, and a chin strap (See
Pet. Ex. 7).
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condemmed’ s face (T.360, 834). Thonas testified they try to

pl ace the headpi ece on the crown of the head because they have
“[j]ust always done it” that way (T.320-21). Thornton first
testified that the protocol requires placing the headpi ece on the
crown of the condemmed’s head (T.836-37), but after review ng the
protocol, agreed that the protocol does not require that the
headpi ece be placed on the crown of the condemmed’ s head (T.842-
43). Thornton believed the headpi ece was not placed on the crown
of Davis’'s head “because of his size” (T.837). After the
execution, Thornton noticed that the headpiece was to the left
side of the crown of Davis's head (T.838). Crosby testified that
the headpiece is to be placed on “the top of the head,” but was
“Injot sure if the procedure manual speaks to that” (T.1366-67).
However, “[y]ou want to be on the top of the head. Don’'t put it
here on the forehead” (T.1367-68).

A sponge goes under the headpiece (T.321). The sponges are
al ways about the sane size for each execution (T.338). In
Davi s’ s execution, the sponge was “very wet” and a | ot of water
dri pped on Davis's back and front and on the floor (T.321, 322-
23). MNeill w ped up sone water that had dripped on the fl oor
(T.403). Croshy testified that he asked an el ectrical engineer
if there could be too nmuch water on the sponge, and the engi neer
said, “no. Water is your friend. You can nop up whatever extra

there is” (T.1331). The “Execution Day Procedures” direct, “As
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the head piece is secured, any dripping/running saline solution
shall be dried with clean towels” (Pet. Ex. 8). Crosby testified
that, according to his discussion with an engi neer and pursuant
to the protocol, he nmakes sure water is dripping fromthe
headpi ece and that it is “running down as it should” (T.1371).
In Davis’'s execution, Crosby could not say whether or not the
anount of water dripping fromthe headpi ece was nore than usua
because “I haven’t got a barrier [sic] for usual” (T.1371-72).

The headpi ece and sponge are put on the head together
(T.323). Then, Thomas tightens the chin strap on the headpi ece
(T.323; see Pet. Ex. 7). He fastened this chin strap “tight”
(T.323). Thornton did not know how tightly Thomas fastened the
chin strap (T.835-36). Thomas did not know whet her the headpi ece
remai ned on the crown of Davis's head or slipped forward (T.324).
Thomas did not see Davis's face at this tinme because he was
tightening the chin strap (T.324). Between placenent of the
mouth strap and tightening the chin strap of the headpi ece, ten
to twenty seconds el apsed (T.324). Wile the chin strap of the
headpi ece is being tightened and thereafter, Thornton cannot see
the condemed’ s face because the mask is covering it (T.834,
838). After the headpiece is applied, Thornton noves behind the
chair and cannot see the condemed’s face (T.819).

Crosby could not recall the application of the headpiece to

Davis nor what Davis’'s face |ooked |Iike when the chin strap was
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tightened (T.1364-65). According to Crosby, the chin strap is to
be pulled “snug,” but he “would not expect it to be pulled as
tight as it could be pulled” (T.1365), because “[i]f you pul

that thing as hard as you could, you' re liable to choke him or
break his jaw or sonething” (T.1366).

After the chin strap is tightened, Hackle attaches the
el ectrode to the headpiece (T.325). Attaching the el ectrode took
about twenty seconds in Davis’'s execution (T.325).

Thomas heard Davis noban once while Hackle was tightening the
mouth strap (T.330-31). MNeill testified that Davis “didn’t
make any sounds that wasn’'t normal, other than tightening the
strap, they’' |l kind of grunt. The sanme when you put the head
strap, the one that goes around the head. He grunted then, all
heard, a grunt” (T.358-59). This grunt occurred while Thomas was
tightening the chin strap (T.360). It is comon to hear grunts
fromthe condemmed (T.398-99). Warden Crosby heard Davis make
two sounds, “like a nuffled sonebody trying to say sonething,”
just before the execution (T.1363). WMathews heard two noi ses
fromDavis, “like he was trying to say a few words,” but did not
check to see what Davis was trying to say (T.1035-36).

I n Davis's execution, Thomas noticed bl ood when the warden
went to the tel ephone, but before the current was turned on
(T.326). This was after the nouth strap and headpi ece had been

attached. Thomas was standing to Davis’s left and could see
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under the mask covering Davis's face (T.326-27). Thomas saw
bl ood comng fromDavis's left nostril (T.327). Thomas did
“In]othing” because “it wasn't nothing but a nosebleed” (T.327-
28). Thomas “seen two bubbl es” “cone out of his left nostril”
“li ke he was breathing” (T.329). Thomas did not alert anyone
that Davis was bl eeding (T.329-30).

The court questioned Thomas about what he did when he heard
Davi s noban and when he saw the bl ood:

THE COURT: What did you do when you heard him
noan.

THE W TNESS: Not hi ng.

THE COURT: You saw bl ood com ng out of his nose,
and you di d not hi ng.

THE WTNESS: No, that was a period of tinme in
there. W had already put the headpiece on him and |
had backed up away fromthe chair.
THE COURT: Wy didn’t you do anyt hing?
THE W TNESS: (Shakes head.)
THE COURT: Ckay.
(T.331). Thonmas saw the bl ood several seconds before the current
was turned on (T.332). On cross-exam nation by Respondent,
Thomas was asked whether the reason he "didn't say hey, this
guy's got a nosebl eed” was because the switch was going to be
pulled in 10 seconds, and Thomas responded, "Correct" (T.339).

Thornton testified that he woul d not have expected a DOC enpl oyee

in the execution chanber to report observing bl ood before the
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execution began to himor warden Crosby (T.839-40).

Crosby testified that he has told the execution staff,
“[Ylou see anything, don't be afraid to say sonething” (T.1334).
When Crosby was asked if he was aware that Thomas had observed
bubbl es of blood in Davis's left nostril before the execution
began, Crosby answered, “That’s the first | ever heard of that”
(T.1339). OCrosby testified, “If they knew, they should have told
me that”; “Wien | | eave here, we have got a problem . . . I'm
going to find out where the problemwas, first. W’re going to
fix it. That’s a concern” (T.1339). Croshby testified he would
have expected Thomas to report seeing blood, but “I don't know
t hat he woul d have expected it” (T.1370).

Victor Seryutin, MD., enployed by Florida State Prison, was
t he physician attending Davis’'s execution (T.297-98). Seryutin
has attended five or six executions (T.298). He understands his
responsibility at an execution is to certify death, and he has no
obligation to treat the condemed (T.298).

Crosby has “had no specific conversation with Seryutin,
because generally it’s the execution teamthat does the strapping
in, puts the headpieces on that | nake nmy checks with. | do not
turn around and | ook at Seryutin, say now, do you think he is
okay?” (T.1368). Based on the protocol, the doctor’s only role
is to pronounce death (T.1368). If Seryutin had noticed the

mout h strap being placed in a way that obstructed Davis’s ability
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to breathe, Crosby “woul d have thought he woul d conmuni cate that
to ne” (T.1369).

Seryutin testified that when he saw bl ood on Davis during
t he execution, he had no responsibility to take any action to
stop the execution or to treat Davis (T.298). Seryutin explained
what he believed to be the cause of the bl eeding:

And | can explain details what | feel, why he
have bl eeding. Wen last belt was tied here, tied
here, conpletely, and the -- placed here with nask, he

(demonstrating), try to a little bit noving.

Q He tried to struggle is what you're
i ndi cating?

A Li ke this, maybe during this tinme small
vessel s broken here. O he broken by belt, the belt
possi bl y.

Q Because he couldn’t get any air possibly?

A Yeah. Yeah.

(T.299-300). When Seryutin lifted the mask at the concl usion of
t he execution, Davis |ooked |Iike the photograph in evidence as
Petitioner’s Exhibit 1-1 (T.304).

After the current was turned off, Thomas saw Davi s’s body
“Il'it ke heave one tine” (T.334). Seryutin also saw Davis’s chest
nove “a little bit” (T.303). Mthews saw Davis’'s “chest and
shoul der areas” nove “like a shrug” two tinmes, one to one and a
half m nutes apart (T.1027, 1041).

After the execution, Thomas cl eaned the nmouth strap with

wat er and bl each (T.335; Pet. Ex. 5). The streak on the nouth
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strap is where the blood was (T.335, 358). Thonmas al so cl eaned
the chin strap of the headpiece (T.336; Pet. Ex. 7). The
di scoloration in the mddle of the chin strap was bl ood (T. 336,

358) .
C. W TNESS OBSERVATI ONS OF THE CONDEMNED DURI NG EXECUTI ON

1. The Execution of Allen Davis

John Moser, Capital Collateral Regional Counsel for the
M ddl e Region, witnessed the Davis execution (T.153). Mbser
wat ched the clock in the execution chanber as the events
progressed (T.154). \When all the apparatus had been affixed and
Davi s appeared prepared for the execution, the clock showed 7:05
(T.162). There was a lull in activity, and then at 7:10, Davis’'s
body tensed (T.162). Between 7:05 and 7:10, Mser heard “two
di stinct what appeared to be screans emanating from Davis’'s area”
(T.162-63). The screans were closer to 7:10 than to 7:05
(T.163). The noi ses sounded |ike “a screamw th soneone havi ng
sonet hing over their -- their nmouth. |t obviously was a great
degree of angui sh associated with it fromthe sound of it”
(T.181). At 7:13, after Davis’'s body had stopped tensing, Moser
saw Davis’s chest nove “back and forth several tinmes” (T.168).
At 7:16, Mbpser saw “a repetition of this chest novenent of
several tinmes. | didn't actually count the nunber of tinmes, but
it was nore than one. | don’t know the nunber of tines, but

agai n, the chest nmovenent backward and forward” (T.169). The
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chest novenents occurred before anyone exam ned Davis (T. 169,
183). Moser noted the tines of the chest novenents as they
occurred, and his notes were introduced into evidence (T.178;
Resp. Ex. 1).

Mar k Lazarus, a DOC enpl oyee, attended the Davis execution
(T.189). As the headpiece was placed on Davis, “water ran down
towards the back and the sides on Davis” (T.195, 206). After the
headpi ece and mask were on, “Davis nmade an attenpt to -- to yel
out” “two, one-syllable sounds” (T.197). Several seconds after
the electricity was turned off, Lazarus saw “a shuddering I|ike,

li ke a nmuscle spasni in Davis's chest area (T.201).

Sheila MAllister, a correctional probation officer at
Wakul la Correctional Institution, wtnessed the Davis execution
(T.208). After Davis was strapped into the chair, but before his
body tensed, MAllister heard Davis make “a npani ng sound or a
coupl e of npbaning sounds” (T.217). Wile the first nedical
person was exam ning Davis, MAllister saw Davis’s chest nove
three or four times, spaced a few seconds apart (T.222). The
chest strap was still tight when she saw the chest novenents
(T.228). \When Davis was first brought into the execution
chanber, his face was “kind of red,” but not as red as it appears
in Petitioner’'s Exhibit 1-F (T.226-27).

M chael Collins, a nurse at Florida State Prison, attended

Davis’s execution (T.276). After Davis was strapped into the
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chair and the nouth strap and headpi ece were in place, but before
the current was applied, Collins heard Davis make a “loud, high-
pi tched noise,” “a | oud maybe two, three-second hi gh-pitched
murmur” or a “squeal” (T.278, 280).

Steve Wl | hausen, enployed at Florida State Prison, attended
the Davis execution (T.288). After the headpi ece and mask were
in place but before the el ectrocution began, Well hausen heard a
“mopan” from Davis about a mnute after the nouth strap had been
applied (T.290). After the electricity was cut off, WelI| hausen
saw nore than one “novenent, |ike nuscles in the chest area”
(T.294). The novenents | ooked |ike soneone "flexing their chest
nmuscl es or contracting their chest muscles” (T.296). Well hausen
has attended nore than 10 executions and has seen that type of
chest nmovenent before in several executions (T.296).

WIlliam Muse, an admnistrative lieutenant at Florida State
Prison, was a nenber of the execution teamat Davis' s execution
(T.704). Before the electrocution began, Lt. Miuse heard a
“groan” fromDavis (T.706). At the time of this groan, the nouth
strap and all the straps were in place (T.711-13). After the
power was turned off, Lt. Mise saw “possi ble breathing, just as
an exhale” fromDavis (T.708). Lt. Mise denonstrated “an upward
and down novenent of the chest of about four or five inches”
(T.708). This novenent occurred while Mat hews was besi de Davis

(T.714). There were two novenents (T.714).
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Thomas Varnes, warden of Wakulla Correctional, attended
Davi s’s execution (T.717). Varnes heard noans from Davis after
t he headpi ece was affixed (T.721-22). The npbans occurred one
m nute or | ess before the current started (T.725).

2. The Execution of Jesse Tafero

El l en McGarrahan w tnessed the execution of Jesse Tafero
(T.37). After the current was turned on, flanme and snoke cane
out fromunder the headpiece (T.42). After the electricity was
turned off, Tafero s head was “noddi ng back and forth” and his
chest “was noving in” (T.43). The electricity was turned back
on, and again flanmes and snoke rose from both sides of the mask
(T.43-44). The electricity was again turned off, and Tafero’s
head was noddi ng and his chest |ooked |ike it was breathing
(T.44). The electricity was turned on again, and there were
fl ames and snoke (T.44-45). After the electricity was turned
off, Tafero was still (T.45). The nouth strap |ooked like it
covered Tafero’s entire nmouth (T.51-52). Tafero could not have
tal ked after that nmouth strap was on (T.56). The nouth strap
depicted in Petitioner’s Exhibits 1-A 1-E, 1-F and 1-1 | ooks
like the strap used on Tafero (T.58-59, 60-61).

David Brierton prepared an investigative report regarding
the Tafero execution (Pet. Ex. 24, No. 40). Appended to that
report are statenents of witnesses to the execution. Frank

Ki | go, attendi ng physician, reported that after the first
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application of current was stopped, “spasnodic respiratory sounds
were audi ble” (Pet. Ex. 24, No. 40). After the second
application of current, “spasnodic respiratory sounds produced
oral and nasal fluid gurgling” (Pet. Ex. 24, No. 40).

Rankin Brown reported that after the first application of
current, Tafero “appeared to take several breaths” (Pet. Ex. 24,
No. 40). Alan Martin reported that after the first application
of current, “1 noticed the body nove as if to be gasping for air”
(Pet. Ex. 24, No. 40). WIIliam Mathews reported that after the
first application of current, “the body began to exhibit
fasicul ati ons (notor novenent) of the left |ower |eg and the body
si ghed approximately tw ce, nmaking a gurgling noise” (Pet. EXx.

24, No. 40). After the second application of current, Mthews
reported, “the body sighed approximately twice with a gurgling
noi se” (Pet. Ex. 24, No. 40). Gary MlLain, reported that after
the first application of current, “l observed what appeared to be
deep breaths taken by Tafero” (Pet. Ex. 24, No. 40). After the
second application of current, MLain “observed what appeared to
be a couple of deep breaths from Tafero” (Pet. Ex. 24, No. 40).

3. The Execution of Jerry Wite

M chael M nerva, forner Capital Collateral Representative,

w t nessed the execution of Jerry Wite (T.64). As Wite' s body
stiffened and thrust against the chair, Mnerva heard a noise

fromWite that was “a sharp or deep intake. It sounded like a
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breath” (T.69). Mnerva |likened the noise “to when soneone
touches sonething very hot and recoils fromit and in the nature
of a deep breath in” (T.69-70). The nouth strap depicted in
Petitioner’s Exhibit 1-G looks |like the nouth strap used in
White s execution (T.71-72).

4. The Execution of Pedro Medina

A en Dickson, pastor of Westm nster Presbyterian Church in
Gainesville, wtnessed the execution of Pedro Medina (T.76).
After all of the apparatus was attached to Medi na, snoke and
flame rose fromthe top of his head (T.78-79). As a man in a
white coat went to exam ne Medina, “lI could see Pedro take a deep
breath, like |I can see his chest expand, and then there was an
interval, and then he took a second deep, gasping breath” (T.80).
“Pedro took a gasping breath. There was an interval, he took a
second gasping breath. There was another interval of sone
seconds, and he took the other third gasping breath. And after
that third breath, | could see his body slunped” (T.83). D ckson
expl ai ned, “You know, you take a deep breath, your chest expands.
And his chest went back, and then some seconds |ater his chest
expanded again, and yet a third time” (T.91). After the “nouth
gag” had been placed on Medina prior to the execution, there was
a period of “[p]erhaps a mnute, mnute and a half, two m nutes”
before Di ckson saw the snoke (T.85-86). The nouth strap was

affi xed to Medina the sane way as the one in Petitioner’s Exhibit
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1-1 (T.88).

Patricia McCusker, a Florida State Prison enpl oyee,

w tnessed the execution of Pedro Medina (T.235-36). Wen Mt hews
and Al nojera were exam ning Medina at the concl usion of the
execution, Ms. MCusker saw “a contraction of the chest nuscle”
two or three tines by Medina (T.239, 240).

VWhen WIIiam Mat hews, physician’ s assistant at Medina's
execution, exam ned Medina after the execution, Mathews felt an
agonal pulse or irregular beat in Medina’s wist (T.1046).

Mat hews has felt such a pulse at |east twice follow ng an
execution (T.1045).

5. The Execution of Leo Jones

Rabbani Muhammed wi t nessed the execution of Leo Jones
(T.111-12). The nouth strap depicted in Petitioner’s Exhibit 1-1
is very simlar to the one applied to Jones (T.114). The strap
pl aced under Jones’ chin was “tied very tightly. | could see his
-- the flesh bulge fromthe tightness of the strap” (T.117).
Jones was affixed to the chair in a manner simlar to the three
ot her executions Mihamed had wi tnessed (T.118). Petitioner’s
Exhibit 1-K generally shows the way Jones was affixed in the
electric chair (T.144). The straps were “very tight” (T.121).
Because of what he had observed in other executions, Mihammed had
instructed Jones to indicate if he could not breathe (T.118-19).

After all the apparatus had been applied, Mihanmed saw Jones
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nmoving his pinky finger up and down (T.120). Respondent’s
objection to the question of what this finger novenent neant to
Muhanmmed was sustained (T.120).

After the electricity stopped, Mihammed saw Jones’ body
“[h] eave three tines up” and Jones’ chest “nbve in a spasmtype
met hod” (T.127). After these novenents stopped, a doctor noved
over to Jones (T.127). The novenent was a “drawing up,” “like a
gasp,” “like, if you inhale, if you inhale, your body would nove
when you inhale, your torso” (T.128).

In his religious capacity, Mihamed prepared Jones’ body for
burial (T.130). While preparing Jones’ body, Mihamred took
phot ographs (T.131). Petitioner’s Exhibit 4 are the photographs
of Jones’ body which were taken about 4 p.m on the day of his
execution (T.131-32). The photographs reflect a 3/8 inch deep
wound in the top of Jones’ head, a wound on the right leg, a
wound on the left side of Jones’ head near the tenple, a swollen
area on the back of Jones’ head, a puncture in his chest that is
1/8 inch in diameter, a severe burn from1/8 to 1/4 of an inch
deep going fromJones’ calf up to his knee, and a swollen area on
Jones’ face (T.135-38). Mihanmmed was with Jones until 5:30 a.m
the norning of his execution, and saw no swelling on Jones’ face
before the execution (T.139). Prior to the execution, Jones did
not have these wounds on his body (T.150).

6. The Execution of Judi as Buenoano
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Gregory Smth, Capital Collateral Counsel for the Northern
Regi on, w tnessed the execution of Judias Buenoano (T.93). Wen
the chest strap was applied to Buenoano, it | ooked too tight, and
Buenoano “indicated by a grimace that it hurt her” (T.95-96).
The strap was then slightly | oosened (T.96). The nouth strap was
applied to Buenoano in a nmanner simlar to that depicted in
Petitioner’s Exhibit 1-1 (T.103). “[S]onme m nutes passed” after
the nouth strap and headpi ece were affixed; “it was for quite an
unnatural period of time, because | recall having thinking about
that” (T.104).

7. The Georgia Execution of Al pha Ois Stephens

Wal ter Zant, former warden of the Georgia Prison where
judicial electrocutions are conducted, was present at the
execution of Alpha Ois Stephens (T.1297). 1In Ceorgia, the
electricity cycle runs for two mnutes (T.1294). During
St ephens’ execution, the two-mnute cycle was conpl eted and, five
mnutes later, was started over because Stephens exhi bited chest
nmovenent (T.1297). Five mnutes after the first conplete cycle,
a doctor checked Stephens (T.1298). After the doctor checked
St ephens, a second cycle was applied (T.1298).

D. EXPERT PATHOLOGQ ST TESTI MONY REGARDI NG THE DAVI S EXECUTI ON

Petitioner’s witness Robert Kirschner, a forensic
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pat hol ogi st, perfornmed an autopsy of Allen Davis (T.733),’
approxi mately one week after the execution (T.737-38). He
revi ewed the aut opsy phot ographs by Ham |l ton and testified that
Davi s’s body was essentially in the sanme condition as it was for
the earlier autopsy, with one exception: nuch of the congestion
appearing in Davis's face at the tinme of the original autopsy had
di sappeared (T.738). The delay in tine before Kirschner’s
autopsy did not inpede his exam nation (T.738).

Kirschner’s exam nati on di scl osed petechi al henorrhages,
whi ch are “smal | pinpoint bleeding sites or henorrhages that were
present around the eyes, on the eyelids and . . . in the eye on
the sclera, which is the white portion of the eye” (T.741). Such
henmorrhages “are frequently associated wth asphyxiation” (T.741,
743-44). Kirschner indicated the areas of petechial henorrhagi ng
on Petitioner’s Exhibits 1-F and 1-H (T.742-43).

Asphyxi ation is “death due to | ack of oxygen, either due to
inability to breathe or to sone obstruction of the airways,
either externally or internally”(T.741). During asphyxiation, it

takes two to four mnutes for irreversible brain damage to occur,

'Dr. Kirschner is a clinical associate in the departnents of
pat hol ogy and pediatrics at the University of Chicago and a
forensic consultant to Physicians for Human Rights, an
i nternational human rights organization (T. 730). |In addition to
conducting an autopsy of M. Davis, Dr. Kirschner relied upon
phot ographs of M. Davis in the electric chair, Dr. Hamlton’s
autopsy report, and materials regardi ng previ ous executions
i ncl udi ng autopsy reports, photographs, w tness statenents and
newspaper accounts (T. 736-37).

29



but may take |longer for the person to die (T.745).

Kirschner testified as to what was happening to Davis if one
to five mnutes passed fromthe tinme the nouth strap was applied
and the application of electrical current:

The face strap that is around . . . Davis’ face is
occluding his nouth and, furthernore, as | say, is

pushi ng up under his nose and it is producing partial

asphyxi ation during this period of tine.

As | say, if one put one’s hands up on your face

in this way (denonstrating) wth that kind of pressure

on the nose, as is visible in the photograph, which is

actually crinkling the skin on the nose, and pushing

upward and occluding the nouth, in this way you can

realize there’s at least -- he’'s being at | east

partial ly asphyxi at ed.

(T.747). Kirschner testified that, to wthin a reasonabl e degree
of nedical certainty, Davis was asphyxiating prior to the
application of the current (T.748). This opinion was based upon
Davi s’ s appearance in the photographs and the presence of

pet echi al henorrhages (T.748). The presence of the bl oody
bubbl es observed by Thomas indicates “that the pressure upward of
this mask has caused -- has probably caused -- this is what has
caused the nose bleed and the fact he’'s having difficulty
breathing” (T.748). To a reasonable degree of nedical certainty,
Ki rschner opined, Davis “was suffering from conscious pain during
that period of asphyxiation, the pain being that of air hunger,
which is a very powerful reflex, and a feeling of suffocation is

what is occurring” (T.758). To a reasonable degree of nedi cal

certainty, Kirschner’s opinion was that the nedical cause of
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Davis’s death was “el ectrocution and associ ation of partial
asphyxi ation” (T.752).8

The bl eedi ng during Davis’s execution canme from his nose
(T.745). Kirschner reflected the nose to exam ne the nasal
cavity, and it appeared that the bl eeding came fromthe septum
al t hough he could not determ ne the specific site (T.745).
Kirschner was satisfied the source of the bleeding was in the
nose, not higher up in the sinus cavities, because “there was no
evi dence of blood com ng down from-- fromw thin the sinuses, in
the posterior pharynx” (T.773). Kirschner saw sone henorrhage in
the mastoid sinuses, but exam nation of the inner surface of the
skul | disclosed no evidence of henorrhages within the ethnoid
sinuses (T.773). Hamlton did not dissect the nose or do other
testing to determ ne the source of the bl eeding, such as renoving
the tongue or |ooking in the posterior aspect of the nouth or
nasal pharynx (T.745-46).

Kirschner’s internal exam nation also disclosed no evidence
that Davis was predi sposed to nose bl eeds due to the use of
nonsteroidal anti-inflammatory nedi cations (T.752). There was no
bl eeding in his gastrointestinal tract or el sewhere (T.752).

Davis’s nasal cavity |ooked “perfectly normal,” and there was no

81n an el ectrocution, the current causes mnmuscle tetany which
interferes with the ability to breathe (T.749). Thus,
application of the current would not relive synptons of
suffocating (T.749).
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i ndi cation he was predi sposed to nose bleeds (T.753).

Rat her, Davis’s nose bl eed was “caused by the nmechani cal
effects of this face mask pressing upward on his nose” (T.752).
This caused a “physical disruption of the capillaries that
produces the bleeding” (T.752). Kirschner expl ained the evidence

supporting his opinion:

First of all, we have the tenporal relationship of
t he nose bl eed being associated with the placenent of a
face mask and the -- to suggest that this nose bleed is
due to, in fact, that he’'s been using -- he' s been

taki ng nonsteroidal anti-inflammtory drugs and
coincidentally this occurs at this tinme is asking a | ot
and it just doesn’'t nake sense.

I f he was going to bleed fromthe use of his
medi cati ons, he would have had nose bl eeds or
gastrointestinal bleeding sonetine earlier.

So the -- and we have a very good expl anation of
why his nose began to bleed at this particular tinme
based on the -- based on the photographs that we have

here fromthe execution chanber.
(T.753-54) .

Kirschner’s external exam nation of Davis disclosed a halo
of electrical burns on the scalp, burns on the right side of the
face and above the eyebrow, an arcing burn on the | ower abdonen
or suprapubic region, a burn on the inner aspect of the right
thigh, and a burn on the right calf (T.740-41). The burns to
Davi s’ s suprapubic region and inner right thigh were “ful
t hi ckness burns,” nmeaning they extend all the way through the
skin to the subcutaneous tissue (T.756). These are “arcing

burns” which occur when “the electricity conmes out of the skin or
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travels in the subcutaneous tissues under the skin and is exited
at that particular point and perhaps even re-enters the skin
there” (T.756). There is no evidence that these burns were
caused by a strap used in the execution (T.756-57).

Petitioner’s Exhibit 1-H shows the headpi ece sponge cane
down over Davis’'s forehead, causing burns, and bel ow those burns
are additional “drip burns” (T.759). “Drip burns” are not arcing
but are “electrical burns associated with the saline in the
sponge that is dripping down to the eyebrow (T.759).

| f Davis was still bleeding fromhis nose after the
el ectrical current was turned off, that would indicate his heart

was probably still beating (T.749). |If his heart had stopped,

there could still be blood oozing fromhis nose, but any actual

bl eedi ng woul d i ndicate that there was still cardiac activity
(T.749). If a heart is beating, the person is nedically alive
(T.749-50). |If a witness testified that Davis was still bl eeding

after the current was turned off, that would indicate Davis’'s
heart was probably still beating (T.801). Reports of Davis's
chest noving up and down after the current was turned off
indicate “[t]hat there's still some brain activity because it
requires brain activity to produce respiratory effect” (T.751).
This brain activity comes fromthe respiratory centers of the
brain stem and could not occur if Davis’'s brain was i mredi ately

depol ari zed by the electrical current (T.751). A wtness
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descri bing Davis drawi ng up and down two tines after the current
was turned off indicates agonal breathing, not a sinple slunping
of the body (T.799). Agonal breathing neans that there has to be
sonme brain activity (T.799).

Respondent’s witness WIlliam Ham |ton, a forensic
pat hol ogi st, perforned an autopsy on Davis (T.1062). He saw
burns on Davis’s scal p, forehead, suprapubic region, right upper
medi al thigh, groin, right calf and behind the right knee
(T.1069). As to the burns in the suprapubic region, thigh and
groin, Hamlton testified, "those burns were probably caused by
the netal buckle on the strap” (T.1109, 1112). There were
punctate and irregular burns on Davis’'s forehead, above the nose
and eyebrows (T.1071). These burns are arcing burns (T.1107).
Al'l of the burns were third degree burns (T.1110-11).

There was blood in Davis’s nostrils, but no blood in his
mout h, epidural or subdural spaces, or subarachnoi d spaces
(T.1072). The bl ood canme fromthe nose, but Ham | ton did not
di ssect the face and into the paranasal sinuses, concluding it
appeared to be an “ordi nary nosebl eed” (T.1075). Hamlton
believed “if he hadn’t received the electrical current at the
time, he would not have had the nosebl eed” (T.1076, 1118).

Gastrointestinal bleeding is the nost conmon side effect of
non-steroidal anti-inflamatory drugs (T.1115). Ham lton did not

see any specific interal findings that would be associated with
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taki ng non-steroidal anti-inflamatory drugs (T.1116).

Ham I ton noted that Davis's face was “di scolored high on the
cheeks and under the eyes” (T.1091). This discoloration was
“vascul ar congestion,” i.e., “vessels filled with bl ood,
expandi ng” (T.1091), which was "probably just an agonal event”
(T.1091). Ham lton had not reviewed the photographs of Davis in
the electric chair (T.1092). Hamlton initially testified the
burns occurred postnortem (T.1078). Later, when asked, “do you
have an opinion as to whether or not all of the burn marks or
injuries observed on Davis’ head region were posted [sic] nortem
in nature,” Ham | ton responded, “No, | don’t, because |’ m not
sure how quickly it takes for the first sign of burns to occur”
(T.1082).

Respondent’ s witness Kris Sperry, a forensic pathol ogi st,
observed Kirschner’'s autopsy of Davis (T.852). In |ooking for
the cause of the bl eeding, Kirschner renoved Davis’s brain and
i nspected the floor of the skull, and dissected around the base
of the nose to |look inside the nasal cavity (T.854). Kirschner
al so renoved Davis’s tongue, which had not been done by Ham I ton,
tilted the head back and | ooked at the opening in the back of the

t hroat which leads into the nose (T.855, 908).°

Ham | t on had done no nore than | ook inside the nose to find
the source of the bleeding, but had not dissected the nose
(T.909). Regarding whether Ham |ton had done enough to di agnose
a nosebl eed, Sperry testified, “I think it’s obvious he had a

(continued. . .)
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Sperry and Kirschner “agreed [the bl eeding] cane fromthe
left side of the left nostril and that it was sonme structure up
inside the left side of the nasal cavity” (T.857). Sperry and
Kirschner also “agreed we could not find the site” of
specifically where the blood canme from (T.857). Sperry did not
see any trail of blood above the septum even though if blood had
fl onwed from somewhere higher than the septum it would | eave a
trail (T.912-13).

Sperry observed petechial henorrhages around the eyes and
over the inside of the upper cheek, stopping at the upper or
m dcheek region, and inside the eyes (T.862). Sperry did not
di spute Kirschner’s testinony that petechiae were present in the
nunbers and distribution that Kirschner described (T.918).
Sperry agreed that finding petechiae is a clue indicating that
there was high pressure on the blood in that capillary (T.918-
19). He also agreed that petechiae could be found anywhere in
the body where there is a capillary, and thus the | ocation of the
petechiae is another clue (T.919). Sperry also agreed that in
determ ning the neani ng of the presence of petechiae, one has to
| ook at where they are, how many of them are present and then
consi der the circunstances of the death (T.921, 864).

Sperry agreed that the photographs of Davis in the electric

°C...continued)
nosebl eed” (T.909). Nothing in Hamlton’s report indicates that
he did anything to determ ne the cause of the nosebleed (T.910).

36



chair show congestion across the front of his upper face, on the
chin and the neck behind the chin (T.866-67). Congestion neans
that the bl ood vessels are filled wth blood (T.866), and does
not occur after death (T.867). Congestion is an active process
and requires a functioning body (T.867). Sperry opined that the
congestion was "caused by physiologic activity of Davis"
(T.872).1°

Sperry believed that “obviously with the nouth strap on, he
coul d not breathe through his nouth, but the nostrils are
unoccl uded” (T.994; see Pet. Ex. 1-1). Sperry could not say to
what extent the nouth strap m ght have caused pain or disconfort
(T.995). Sperry agreed that the photographs of Davis in the

electric chair show white lines in Davis’s face at the edges of

1A person can make his face congested by performng the
“val sal va maneuver,” which “is a maneuver that actually every
human bei ng does every day just in the process of when we
evacuate our bowels of having a bowel novenent” (T.867). This
novenent “raises the pressure inside of the chest and causes the
bl ood to go upwards into the face and head” (T.868). A person
“cannot hold this very |ong because our bodi es nmake us breathe”
(T.868). However, Sperry testified that if Davis was heard
nmoani ng or attenpting to speak, that would nean at | east a slight
anount of air or chest novenent occurred (T.875).

Sperry opi ned that the val sal va maneuver “explains why his
congestion is there” and accounts for the presence of the
pet echiae (T.927-28, 989). |In reaching this conclusion, Sperry
did not talk to any witnesses to Davis’s execution, did not talk
to the doctor who was at the execution, and had no information
about what that doctor observed when the nouth strap was pl aced
on Davis (T.989). Sperry did not know how nuch tinme passed after
the nmouth strap was put on and the electric current began
(T.991). Sperry reached his opinion wthout considering any of
this information (T.991).
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the nouth strap indicating that the nouth strap was appl yi ng
pressure to Davis's face and agreed that the right nostril was
touching the nouth strap (T.922-24). Sperry agreed that pressure
on the skin, such as pushing on the skin with a finger, wll
produce a whiteness (T.924).

The court questioned Sperry about the straps on Davis’s
face:

THE COURT: Let ne see 1-1. | want to ask you
about this.

THE W TNESS: Yes, sir

THE COURT: This, of course, is the photograph
that’ s been discussed a | ot show ng the face strap in
pl ace --

THE W TNESS: Yes.

THE COURT: -- pushing up under the nose to the
point that the nose is crinped up in there, plus the
chin strap is in place. It shows the blood bl eeding

straight down on top of the strap under his nose. Tel
me what your opinion is the cause of the bl eeding.

THE W TNESS: There is soneplace up inside the left
side of his nose that spontaneously ruptured.

[ THE COURT:] Thornton put this up here first.
Thomas put his hand on it and held it there, and there
was no bl ood whatsoever. They then cone around, and
Thomas said he tightened this thing as tight as he
could tighten it. Then they put this thing down, he
hears two noans, he | ooks over and sees the nosebl eed.

THE COURT: In fact, those things occurred just
like that. You think it has no significance in the
bl eedi ng?
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THE WTNESS: As far as the bl eeding being caused
by the placenent of that strap, no.

THE COURT: Very fortuitous tinme to bl eed, huh?
THE WTNESS: Timng is everything.
(T.1004-06) .

Davis’s medi cal records indicate he had a history of
hypertension (T.869-70). Nosebleeds are a problemin people with
hypertension (T.871-72). Sperry did not know what Davis’s bl ood
pressure was in the week before or day of his execution (T.995-
96, 1001). There was no evidence in the nedical records of Davis
ever having a nosebleed (T.996).

Sperry testified that the “halo” burn on Davis’s head from
t he head el ectrode was “l ow on the forehead,” which is “nore
anterior, or is lower on the front of the head as conpared with
the majority of other electrocutions” (T.899-900). There are
al so arcing burns on Davis's face “imedi ately bel ow t he edge of
the halo, if you will, on the front surface, and al so sonmewhat on
the right-hand side, right tenple and side of the head” (T.900).
The arcing on Davis’s face is fromthe fluid on the sponge
(T.902). The burns on Davis’'s right thigh and abdonen were al so
arcing burns (T.1001-02). Arcing burns indicate current was
passi ng outside the body (T.1002). These burns were not caused
by the buckle on the straps because the phot ographs show that the
“buckl e was not anywhere near that” (T.1002-03). Wy the arcing

occurs in certain places “conmes down to the unpredictable nature
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of some of this” (T.1003).
E. FACTS REGARDI NG PAIN | N THE EXECUTI ON OF ALLEN DAVI S

Kirschner’s opinion was that Davis experienced pain during
his execution resulting frompartial asphyxiation. Donald Price,
a neurophysi ol ogi st and psychol ogi st at the University of
Florida, also testified that Davis experienced pain.

Price’s opinion is that “judicial electrocution results in
consi derabl e enornous pain and suffering as well as other
negati ve enotional experiences” (T.423). Price testified that
there are three general ways pain could be elicited during a
judicial electrocution: through strapping the person’s body to
the electric chair, through penetrating the brain with el ectrical

currents which activate pain-related areas of the brain, and

1Dr. Price conducts research on pain nmechani sns, pain
behavi or, pain perception and the neasurenent and assessnent of
pain (T. 407, 412). He has published papers regardi ng brain
mechani sms of pain and on the neasurenent and assessnment of pain
(T. 409). Dr. Price is the author of Psychol ogical and Neural
Mechani snms of Pain, is currently finishing another book on the
sane subject, and authored two chapters of The Handbook of Pain
Assessnent (T. 409, 412). He is also an associate editor of the
journal Pain (T. 412). Dr. Price has conducted studi es which
i ncl uded exam ni ng the behavi or expressions of pain (T. 413).
His training and research al so includes exam ning the effect of
el ectrical currents on the human nervous system (T. 411). In
addition to his training and research, Dr. Price reviewed about
100 autopsy reports of persons who had been judicially
el ectrocuted; consulted wth experts in engineering, neurol ogy,
neur ophysi ol ogy and psychol ogy regarding judicial electrocution;
revi ewed published materials reporting the experiences of people
who had undergone el ectrical trauma from manmade devi ces and
lightning strikes; and revi ewed accounts by people who had
w tnessed judicial electrocutions in Florida, Georgia, Tennessee
and I ndiana (T. 420-22).
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t hrough peripheral damage to body tissues such as burning and
nmuscl e contractions (T.424).

Price testified that evidence regarding the behavior of the
condemmed person from observations during a judicial
el ectrocution corroborates his opinion that conscious pain and
suffering occurs during such executions (T.451). He testified,
“The kinds of behaviors that are indicative of pain have been
noani ng, scream ng, gasping for air, noving the head fromside to
side, withing novenents in the chair” (T.451). Price explained
how t hese behavi ors support his opinion:

The behavi ors that have been wi tnessed are in many
cases classic signs of pain in human bei ngs,

particularly given the context in which these behaviors

are displ ayed.

Peopl e noan, gasp for air, nove their head from
side to side and scream Normally those behaviors are
i ndi cative of pain and even severe pain.

Al so, the context is inportant. People noan in

their sleep. You wouldn’t say that is pain; but if

they are sitting in the electric chair and noani ng,

then it is nmuch easier to infer the existence of pain.
(T.452).

Scientists study the neasurenent and assessnent of pain in
order to alleviate pain (T.453). Pain can be neasured and
assessed by asking people to rate their pain on a scale and by
| ooking at their behavior, that is, their body novenents and

facial expression (T.453). In Price's field, studies have been

conducted regarding the facial expressions of pain (T.453).
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Scientists have devel oped a system of neasuring the severity of
pain by | ooking at facial expression (T.454). These studies have
determ ned that facial expressions of pain are distinct from
faci al expressions of other enotions (T.454).

The Ekman scal e of facial expression, published in 1978, is
a systemfor identifying facial actions indicating pain and has
been validated in several studies (T.454). Under this system
particular facial notions indicate pain: a tightening of the
eyes, an elevation of the cheek area, a winkling of the nuscles
at the top of the nose between the two eyes, a downward turn of
the nouth, and a dropping of the jaw or nouth opening (T.454-55).
The severity of pain “is gauged by the nunber of these indices”
and "the extent of their expression” (T.455).

Price testified that photographs in Petitioner's Exhibit 1
show facial expressions of pain (T.456-57; Pet. Ex. 1-1, 1-F, 1-
H 1-G 1-E). In Exhibit 1-1, Price testified, Davis's eyelids
and the nuscles around the eyelids are tightened, his cheek area
bel ow the eyelids is elevated, his nuscles at the top of the nose
bet ween the eyes are winkled, his jaw has dropped and it is
likely his mouth is open (T.458). These expressions “are
di stinct signs of pain” according to scientific literature and

Price’s own research (T.458).1

12 Dr. Price testified that Petitioner’s Exhibit 1-J
corroborates his identification of the facial expressions of pain
(continued. . .)
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There is a systematic nmethod for distinquishing the
expressions in Exhibit 1-1 from expressions indicating other
enotions (T.464). Price explained, “The facial expressions of
ot her enptions have distinct patterns that uniquely express those
enotions and are distinct fromthose of pain. For exanple,
anger, excitenent, joy and so on have a distinct pattern of
facial expressions that are different fromthose of pain”

(T.464). Price also explained that it is “highly unlikely” the
expressions displayed in Exhibit 1-1 resulted fromeffects of the
el ectrical current on Davis’'s nuscles because “[i]f the current
was just contracting the nuscles of the face, you probably

woul dn’t see any expression of any enotion. You would just see
contraction of facial muscles” (T.465).

Price expressed his opinion as to the possible causes of the
expressions of pain on Davis's face:

The pain expression could have been i nduced by the
tight strapping of the strap around the face of Davis
gggyénd ot her straps that were tightened around his

The second way that pain could have been induced

(...continued)
in Exhibit 1-1 because Exhibit 1-J shows sone of the sane
expressions but also shows that nmuch of the rest of M. Davis’s
body is not in a state of contraction but is relatively rel axed
(T. 459). Petitioner’s Exhibit 23, an autopsy photograph of M.
Davis, also corroborates Dr. Price’'s identification of facia
expressions of pain in Exhibit 1-1 because the autopsy photograph
shows M. Davis's face in a relaxed position (T. 463). This
i ndi cates that the expressions on M. Davis’s face in Exhibit 1-1
were not how his face was normally (463).
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in Davis was through the electrical currents that

penetrated his skull and activated centers of the brain

that are involved in pain

The third general category is the current could

have spread to many of his body tissues, including

skin, heart and so on that could have caused pai n by

peri pheral stinulation.
(T.466). Price also expressed his opinion that Davis “al nost
certainly experienced intense or severe pain during his judicial
el ectrocution” (T.466).

F. FACTS REGARDI NG WHETHER OR NOT JUDI Cl AL ELECTROCUTI ON CAUSES
| NSTANTANEOUS UNCONSCI QUSNESS AND DEATH

John W kswo specializes in physics, biological physics,
el ectromagneti cs, bionedi cal engineering and el ectrophysi ol ogy
(T.611-12).% J. Patrick Reilly is an expert in the effects of
electricity on biological systens including the human body

(T.545).* Wkswo and Price expressed their opinions that

3Dr. Wkswo is the A B. Learned Professor of Living-State
Physics at Vanderbilt University (T. 610). He is a fellow of the
Ameri can Physical Society and the Anerican Institute for Medical
and Bi ol ogi cal Engi neers and a menber of nunerous professional
societies (T. 613-14). He has been a consultant to governnent
and private organi zations, has published extensively in his
fields, reviews articles for many scientific journals and teaches
(T. 614-15). Dr. Wkswo has studied judicial electrocution for
seven years (T. 616). In this study, Dr. Wkswo revi ewed
nunmerous relevant scientific articles, autopsy reports on
executed persons, testinony fromhearings in Florida and
Tennessee, and the electric chair schematics and chart recordings
(T. 620).

M. Reilly was enpl oyed at Johns Hopkins University ful
time from 1962 until 1998 (T. 540). He is now partially retired
and enpl oyed part tine in the Applied Physics Laboratory at Johns
Hopki ns, as well as having his own consulting business, Meditech

(continued. . .)
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judicial electrocution does not result in instantaneous

unconsci ousness and death, but causes extrenme consci ous pain.
Reil Iy expl ai ned fundanmental scientific principles regarding the
effect of electricity on biological tissues and expl ai ned what
physi ol ogi cal reactions are likely to occur as a result of the
electricity applied during a judicial electrocution.

W kswo explained that the materials he reviewed in
preparation for his testinony included clains that death by
judicial electrocution is instantaneous (T.626). The second
guestion involved in this issue is “at what point is
consci ousness lost” (T.635). Wile it is clear that at the end
of the execution process, the condemed i s unconsci ous, no
el ect roencephal ogram neasurenents have ever been taken during a
judicial electrocution to determ ne when unconsci ousness occurs
(T.635). There have never been “controll ed experinents in human

execution with electricity” (T.637).

(...continued)

Associates (T. 539). M. Reilly has conducted research on the
effects of electricity on biological systens and people (T. 539),
has published extensively in his field (T. 541-42), has conducted
a study of application of high voltage to humans (T. 542-43), has
recei ved a nunber of awards (T. 543), and has published a book
titled Applied Bioelectricity: FromElectrical Stinulation To

El ectropat hology (T. 544). In preparation for his testinony, M.
Reilly reviewed transcripts of the prior electric chair hearing,
revi ewed pat hol ogy reports, researched scientific literature, did
cal cul ations regardi ng the physiol ogi cal responses to the current
in Florida’ s electric chair, listened to the testinmony of this
hearing, exam ned the electrodes used in Florida's electric chair
and revi ewed the photographs of M. Davis in the electric chair
(T. 550-51).
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Price expl ai ned that he approached the question of whether
judicial electrocution results in conscious pain with the
scientific method (T.423). The scientific approach neans one
“bring[s] to bear as nuch as possible all of the observations
about the circunstances and the nechanisns that pain m ght be
produced or not produced and, through systematic observation,
deduce whet her such pain does or does not occur” (T.423). The
| aw of parsinmony in scientific study requires that when “you have
conpeting theories or explanations of a phenonenon,” “the theory
that is consistent with the greatest nunber of facts and has the
| east nunber of assunptions is the better theory” (T.423).

1. Background Data and Scientific Principles

a. Facts Regardi ng Survivors of Electrical Trauma

W kswo recited case studies reported in scientific
literature regardi ng people who suffered high voltage el ectrical
trauma but retained consciousness and/or survived the event.
These studi es describe reports of hundreds of victinms of
acci dents involving vol tages between 1,000 and 100, 000 volts
(T.634-35). Excerpts include the foll ow ng:

A 35-year-old farner who, while riding on a gravel bin,

struck his head agai nst a high-vol tage power |ine.

He deni ed | oss of consciousness. Physi cal
exam nation reveal ed 10 percent body area -- body

surface area burns involving the right face, neck,
ri ght shoul der and right knee.

A well-built Ovanmbo, O V-A-MB-O worker weighing 100
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kil ograns suffered an 11, 000-volt electrical injury
when he accidentally clasped two gui de-w res suspended
from wooden pol es carrying hi gh-tension cabl es.

On adm ssion to the hospital |ess than one hour after
injury, the patient was slightly confused but denied
any | oss of consciousness.

There are two exanples in here. The first type is
del ayed death. Ml e, aged 42 years: death from burns
and exhaustion four hours after a shock of 66, 000

vol ts.

Mal e, aged 18: death from pneunonia and toxem a from
burns 17 days after a shock from 132,000 volts.

Mal e, aged 35 years: death from burns and toxem a ei ght
days after a shock from 19, 000 volts.

There is no statenent of consci ousness on these, but
this article is interesting in that it states that
deat h was not instantaneous at those shocks.

A boy, aged 12, clinbed a 30-foot pylon carrying a

hi gh-tension wire at a pressure of 11,000 volts AC. At
the top, he touched the wire with his arm received a
shock and fell to the ground. The village was pl unged
into darkness and the radi os cut off, but the boy
himsel f seenmed little the worse. He picked hinself up
and wal ked hone.

Loss of consciousness occurred in 29 of the 64 patients
in the high-voltage group. Table Three.

And in this case, the high-voltage group was 54 -- 54
of the 64 patients in the high-voltage group had known
vol tages. The nedi an vol tage was 7,200 volts and
ranged from 440 volts to 150,000 volts. So ny
interpretation of this issue -- of the 64 patients, 35
of them renmai ned consci ous during the shock.
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They eval uated 34 patients with high-voltage el ectrical
injuries admtted between February 1982 and Oct ober of
1984. They divided the patients into two groups.

G oup A was exposed to between 3,000 and 130, 000 volts.
Ni ne did not |ose consciousness, four did. Goup B was
440 volts to 7,000 volts. . . . Six did not |ose

consci ousness and five did.

A patient . . . stood on a |ladder in a transfornmer
station holding onto an iron wall bracket with his left
hand which was in a | eather glove, and stretching his
right hand towards 22, 000-volt triphasic AC conductor
whi ch he believed to be swtched off.

The victimstated, “Wen the back of ny right hand got
Wi thin one-half to three-quarters of an inch fromthe
conductor, six or seven narrow bl ue sparks suddenly
junped to the knuckle of ny ring finger.

“At once, ny head seened to get bigger and burst with
pain. | heard the nost frightening noises in ny head
and ears, as if | had becone a m ghty generator inside.
At the sane tinme, ny body, |legs and feet seemto shrink
down to nothing until | felt that | could have stood on
a 10-cent pi ece.

“Simul taneously | felt a burning sensation in both
hands. | could not say how nmany seconds it |asted, but
it seemed to ne a terribly long tine. M senses were
partially nunbed, but | remained conscious, and | felt
as if | was in the claws of a mghty nonster. W
efforts to nove ny right armor hand against this
magneti c power were quite unavailing. Even ny eyes
seened fixed and staring.”

A 67-year-old right-handed man was injured on June 1st,
1964 by 18,000 volts AC, 60 hertz, froma high-tension
line while at work as a pipefitter. He was standing on
a rock guiding one end of a netal pipe with his right
hand when the other end of the [pipe] hit the high-
tension |ine.

He renmenbers a | oud, quote, “bang,” closed quote and
was told he was thrown about four feet fromthe rock.
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He was dazed for only a few seconds and resunmed work

i mredi ately even though he felt shaky for the remai nder

of the day.
(T.639-45). Wkswo explained, “If death by el ectrocution was
i nst ant aneous, there would be no survivors fromindustrial
accidents or civilian accidents (T.633).

Respondent's witness Sperry testified about patients he had
treated in an enmergency room who survived a high voltage
el ectrocution (T.902). The two nen touched a wire carryi ng about
15,000 to 20,000 volts wth their hands and suffered deform ng
burns of their hands and arns (T.902-03). Wen they cane into
t he energency room the nmen were conscious and neither one had

had his heart stopped (T.903). They were alive when they were

found and did not have to be resuscitated (T.903).

b. Scientific Principles Regarding Electricity’s
Ef fects on Biol ogi cal Systens

Price and Reilly explained that a nerve cell contains
el ectrochem cal forces (T.427, 554). Reilly explained that when
a nerve cell is stinmulated, an electrical potential occurs at the
end of the cell (T.555). That electrical potential initiates an
action potential, or nerve inpulse, which travels to the spinal
cord, connects with other nerves, and travels to the brain
(T.555). Wen outside electricity is applied to a sensory
neuron, there will be a site of depolarization (T.556). Nerve
cells have an area which is depolarized and an area which is

hyper pol ari zed, so every cell is simultaneously polarized and
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depol ari zed but at different l|ocations (T.556-57). \Wen
alternating current is externally applied, these |ocations of
pol arization will swtch on every half cycle of the current
(T.557). Every cycle of the alternating current provides a new
opportunity to reexcite the tissue (T.558). Price provided a
simlar explanation (T.427).

“Depol ari zation” is a normal part of the way a nerve cel
works (T. 427). In normal biological function, depolarization is
caused by neurotransmtters, but depol arization can be
artificially induced by applying electricity (T.427).
Depol ari zati on does not nean a nerve cell does not work anynore,
but is, in fact, the way nerve cells do work (T.428).

Depol ari zation triggers excitation (T.558). |If the trigger
is adequate, that polarization initiates a nerve inpulse which
travels (T.558). On its own, wthout external electrical
current, a nerve cell can polarize and depol arize in one
mllisecond (T.559). The 60 Hertz of alternating current takes
16 mlIliseconds fromone cycle to the next (T.559).

To determ ne the physiol ogical effects of judicial
el ectrocution, Reilly calculated the current density resulting
fromthe anperage admnistered in a Florida judicial
el ectrocution (T.559-60). In tal king about physiol ogical effects
of electricity, it is very inportant to distinguish between

current and current density (T.560). For exanple, if a
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mllianpere (1/1000 of an anpere) is concentrated into a snal
area, the current density would be high and woul d have a
physi ol ogi cal effect on that area (T.560). However, if the
mllianpere is spread over a |larger area, the sanme anount of
current has a |lower current density and thus has | ess capability
of causing a physiol ogi cal response (T.560-61).

Thus, in an el ectrocution using a head el ectrode such as
that used in Florida, the current comng into the el ectrode would
spread out on the brass plate in the headpi ece, would then spread
out on the sponge under the headpi ece, and woul d spread out
further as it reached biological tissues (T.561-63). The current
density at any one point would be I ess than the current comng in
(T.561-63). Further, when the current reaches bi ol ogi cal
tissues, “[i]t would have a tendency to want to conduct into the
human tissue, but not by a constant amount or area. It would be
an ununiformdistribution of the current that would be traveling
fromthat headpiece into the tissue of the body” (T.562). The
current density on the el ectrode would be the greatest at the
peri phery of the el ectrode, which explains the “hal o” burn on
persons who have been judicially electrocuted (T.563).

In a judicial electrocution, the current density will not be
uni form t hroughout the body, but will be varied and nonuniform
(T.567). This is so because the tissues of the body have varying

conductivity, and the current will “proportion itself according
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to the conductivity so it will flowto a greater degree or nore
easily in those tissues that are nost [conductive] and | ess well
on the tissues that are not [conductive]” (T.567-68).

The head el ectrode first encounters the skin, whichis a
relatively good conductor conpared to other body tissues (T.568).
However, the skull is a poor conductor, so current wll
preferentially flow around the skull, through the skin (T.568).
Some current wll flow through the skull into the brain, but
there will be a nmuch lower current density in the brain (T.568).
The current spreads out nore in the torso because it is a large
area, and thus there is a low current density in the torso
(T.569). Reilly explained the conductivity and current densities
in other portions of the body (T.568-69).

Reilly has calculated the difference in current density on
the skull and within the brain during a judicial electrocution
(T.569-70). He looked in the literature and found two studies in
whi ch current was applied to the outside of the head and in which
current density inside the head was neasured (T.570). |In one
study involving a living nonkey, researchers put probes in the
nmonkey’s brain to neasure the current density (T.570). 1In the
ot her study, researchers placed half a human skull in a saline
bath (T.570). Reilly used the data fromthese studies regarding
the relative anount of current being applied to the head

el ectrodes and the current density neasured inside the brain as a
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scaling factor to determne the current density inside the brain
during a Florida judicial electrocution (T.570). The
differential between the current applied to the scalp and the
current density within the brain was about 50 tinmes higher in the
scalp (T.571). Thus, current density is 50 tines higher in the
scalp than in the brain (T.571).

Reilly applied this information to the high voltage phase of
the electric cycle used in Florida, when the anperage is 9.5
anperes (T.571). Wen the current fromthe headpiece is 9.5
anperes, the current density in the brain is .04 anperes per
square centineter (T.571). No neasurenents of this kind have
been made during a judicial electrocution (T.571).

Sperry testified that the resistance of the skull, as
reported in scientific literature, is 50,000 ohns (T.1008, 1013-
14). Ohnmis |aw states that voltage equal s anperage tines
resistance (V =1R) (T.1013). Thus, if one divides voltage by
resi stance, one can determ ne the anperage (T.1013). For the
hi gh phase of the Florida electrocution cycle when the voltage is
2300 volts, this nmeans dividing 2300 by 50,000 (T.1013).

The anperage crossing the skull during a judicial
el ectrocution does not all reach the brain (T.434). Rather, once
across the skull, the current encounters the cerebral spinal
fluid and dura surrounding the brain (T.434). Cerebral spinal

fluid is highly conductive, and nuch current preferentially takes
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that path rather than entering the brain (T.434).

2. Expert Testinony Regardi ng The Presence of Conscious
Pain During a Judicial Electrocution

a. Petitioner’s Wtnesses

W kswo expl ai ned that three physiological systens are
required for a person to be alive and functioning: the heart, the
respiratory systemand the brain (T.626). Cbservations of a
heartbeat or respiratory notions after an el ectrocution ends
indicate that these systens are not instantly destroyed during an
el ectrocution (T.627-28). Further, respiratory notions require
motor control fromthe base of the brain (T.627-29). Thus,
respiratory notions after an el ectrocution ends indicate at |east
that the base of the brain was not instantly and permanently
destroyed (T.627-29).

W kswo expressed his opinion that “it may be possible for an
inmate to maintain consciousness for 15 to 30 seconds into the
execution” (T.650). Wkswo's review of the scientific literature
indicates that “there is no single threshold [of current] for
| oss of consciousness” (T.683). Wkswo expl ained that the fact
that a Florida judicial electrocution involves a head to |eg
el ectrode systemis not dispositive because “[t]here are cases in
the literature of consci ousness havi ng been maintai ned during an
el ectrical accident that had severe burn injuries to the head
t hat appeared to be nore severe than the burns evidenced in

Florida el ectrocutions” (T.652). “There is no single current
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pat hway” (T.678). Wkswo testified that the provision in the
execution day protocol to the effect that if the condemmed is not
dead after the first application of current, the cycle is to be
repeated is “an adm ssion of the fact that death is not

i nst ant aneous” (T.671).

During this period of consciousness, the condemmed w ||
experience several kinds of pain (T.653). Al skeletal nuscles
will tetanize and pull against each other, causing intense pain
(T.653-54). The respiratory nuscles are paralyzed, so bl ood
| evel s of carbon dioxide rise quickly, creating a sense of
suffocation (T.654). The current will also directly stinmulate
pain centers of the brain such that the brain perceives pain
el sewhere in the body, although the sensations are generated
within the brain (T.655).

Price expressed his opinion that “judicial electrocution
results in considerable enornous pain and suffering as well as
ot her negative enotional experiences” (T.423). Three categories
of evidence support this opinion: neurophysiol ogi cal evidence,
anat om cal evidence and behavi oral psychol ogi cal evidence
(T.424). There are three general ways in which painis likely to
be elicited in a judicial electrocution: the straps, penetration
of the brain with electrical current and peripheral stimulation
of body tissues (T.424).

As to penetration of the brain with current, Price expl ai ned
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that in the Florida head to | eg el ectrode system “part of that
current, but only a very small part of that current, is likely to
get into the brain” (T.425). This current will activate areas of
the brain involved in perceiving pain and thus will cause the
person to feel pain (T.425). Price has nade direct observations
of this phenonenon when neurosurgeons or physi ol ogi sts have

pl aced el ectrodes deep in the brain and stinulated the brain with
electricity (T.426). Such a direct application of electricity to
brain cells can cause the person to feel pain (T.426).

Scientific research has identified areas of the brain responsible
for perceiving pain (T.435-36; Pet. Ex. 22). |If an area of the
brain responsible for perceiving pain is directly stinmulated with
electricity, the person wll feel pain even if there is nothing
causing a pain to the person’s body (T.437, 450).

Sone pain centers are | ocated deep bel ow the surface of the
brain and sone are in the brain stem (T.437-38). The fact that
sone of the pain centers are deep in the brain is inportant
because during a judicial electrocution, the current density near
the top of the brain is nmuch greater than the current density
deep in the brain (T.439).

Respiratory centers are also | ocated deep within the brain
and are close to the deep pain centers (T.440). Thus, if there
is evidence of respiratory actions after an electrocution, it is

likely that the pain centers in that area were not instantly and
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permanent |y destroyed (T.440).

Price expressed his opinion that “it is highly, highly
unlikely that the initial current surge [in a Florida judicial
el ectrocution] would instantly and permanently depol ari ze or
i ncapacitate the human brain” (T.430). This opinion is supported
by behavi oral evi dence, neurophysi ol ogi cal evidence and
anatom cal evidence (T.430). For exanple, there is evidence
indicating that sonetines a pulse is detected after an
el ectrocution ends (T.430). There is no evidence that the brain
receives nore current than the heart during a judicial
el ectrocution (T.431). The heart and the brain work in part by
conducting action potentials (T.433). The presence of a pul se,
even if it is irregular and the person is dying, neans that the
heart maintains sone of its electrical properties (T.433). This
inturn is evidence that the brain also retains sone of its
el ectrical properties (T.433).

Reilly expressed his opinion regarding the effect of
judicial electrocution on the human body, identifying six
categories of physiological effects: excitation of sensory
nerves, excitation of brain neurons, excitation of notor neurons,
burning or thermal effects, nolecul ocellular destruction and
excitation of the heart (T.552-53). As to the first category,
according to Reilly s research and study, the current density on

the tissues of the face would be 2,000 tines higher than the
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t hreshhol ds determ ned in | aboratories for human tol erance of
electrical stinmulation (T.563). That is, the dose of electricity
to facial tissues in a judicial electrocutionis 2,000 tinmes nore
t han doses which | aboratory experinments have shown people can
tolerate without a reaction of pain (T.563-64).

Going to the second category, Reilly concluded that “the
current density levels present during both the high-voltage and
the | owvoltage phase of the judicial execution are both
sufficient to result in w despread excitation of notor neurons
within the brain” (T.572). “Excitation” means the electrical
current would cause the nerve to act as if it were receiving a
normal , physi ol ogical inmpulse, and thus the nerve would transmt
to the next nerve (T.572). Brain neurons can process inpulses on
the order of 100 pul ses per second, as conpared to the
alternating current in an execution which has 60 oscillations per
second (T.572-73). Thus, the brain neurons can be reexcited by
each cycle of current (T.573).

As to the third category, Reilly testified that electric
current will excite notor neurons and nuscle tissue directly,
causing nuscles to contract (T.573). Wth alternating current,
this neans each inpul se going to a notor unit creates a twitch
the m ni numresponse of a nuscle unit to a single excitation of a
not or neuron (T.574). There will be a succession of twtches,

which will ultimately fuse into a great nuscle contraction
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(T.574). In a judicial electrocution, “these are so rapid and
there are so many of these notor neurons being excited that you
can fuse these twitches into their maxi mumstate,” called tetanus
(T.575). Price also identified stimulation of nuscles as a
source of pain in a judicial electrocution (T.450).

As to the fourth category, Reilly testified he | ooked at the
thermal effect in two areas: head tissues outside the skull and
head tissues internal to the skull (T.577). As it passes through
tissue, the current agitates the atons of the tissue, and the
agitation is manifested as heat (T.579). 1In general, thernal
damage to the body occurs where current density is the highest
(T.580). Duration of the current is also a factor in the anount
of thermal damage (T.580-81). The thermal effect would al so be
greater in places where the resistivity of the tissue is higher
(T.581). Price identified burning as a source of pain during a
judicial electrocution (T.450).

Reilly concluded that in a Florida judicial electrocution,
“the tenperature rise during the entire cycle of the execution is
insufficient to thermally danmage the tissues of the brain”
(T.582). That is, brain cells are not destroyed by heat, or
“cooked,” during a judicial electrocution (T.583). Price
testified that he has reviewed histological (mcroscopic)
sections of brain tissue taken fromjudicially electrocuted

persons and has revi ewed nunmerous autopsy reports about such
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persons (T.441-43). The histol ogical sections and autopsy
reports indicate no mcroscopic or gross anatom cal damage to the
brains of electrocuted persons (T.446). Physician's assistant

Mat hews testified that he went over to Davis as soon as the
current was turned off, touched Davis to check for a pul se, and
Davi s’s body was not hot to the touch (T.1037-38).

The fifth category, nolecul ocellular destruction, is
“electroporation” (T.583-84). This is due to the direct effects
of the electricity creating little pores or holes in the cellular
menbrane (T.583-84). |If the force is strong enough, the pores
can becone so large and begin to fuse together, creating holes in
t he nmenbrane big enough for the cell’s contents to spill out and
cause cell death (T.585). The current densities in the brain are
insufficient to cause this effect (T.585). However, in other
parts of the body, particularly where there are burns indicating
hi gh current density, there would be el ectroporation (T.585).

As to the sixth category, excitation of the heart, Reilly
testified that the heart is a nmuscle which is directly stimulated
by the electricity (T.588). The heart has its own natural
electrical activity (T.588). Reilly’ s analysis of what happens
to the heart during a judicial electrocution is that the current
is too strong to guarantee ventricular fibrillation of the heart
(T.591). In reaching this conclusion, Reilly | ooked at research

on animals, on electrical stimulation applied during open heart
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surgery, and on outcones of electrical accidents (T.593). For
the median nman, the lower |imt of externally applied current
whi ch woul d induce fibrillation is about 200 mllianps (T.593).
The higher limt is in the range of several anperes, but if the
current goes above that range, it is less likely to cause
fibrillation (T.593). |Instead cardiac standstill can occur, and
with the cessation of the current, the heart can start to beat
again (T. ). Thus, there is a window of current in which
fibrillation is likely, but bel ow and above that w ndow,
fibrillation is unlikely (T.594). Price testified that pain
could arise from stoppage of the heart during a judicial
el ectrocution (T.450-51).
b. Respondent’s Wtnesses

Sperry testified that when 10 anps is applied, “there is
i nstant depol arization, or [the brain cells] are conpletely
overridden or obliterated by this anmount of current so the entire
brain is depol arized” (T.849). By “instantaneous,” Sperry nmeant
“[f]laster than the snap of a finger” (T.849). Sperry testified
that 1.2 anps woul d al so cause instant depol arization (T.849).
Sperry testified that unconsci ousness woul d be instantaneous
(T.850). Sperry based his opinions on the speed electricity

travel s versus the speed at which pain inpulses travel (T.850-

BFEibrillation is less likely to correct itself, and is thus
nore dangerous (T. __ ).
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51).

Sperry testified that in a judicial electrocution, death
occurs “within seconds as the brain is heated well above a
tenperature fromwhich it cannot recover” and that the mechani sm
of death is that the brain “is heated up to a great degree, even
as high as 150 to 160 degrees” (T.851, 873-74). The current also
causes the heart to stop (T.851-52). Wen the current is turned
of f, “sonme spontaneous heart novenent may begin again . . . [Db]ut
by that tinme, the brain is well above the tenperature from which
it cannot recover” (T.852). Sperry agreed that a heart that is
stopped can restart (T.905).

Sperry has done no research regardi ng survivors of
el ectrocution, but was aware that individuals have survived
vol tages as high as 100,000 volts (T.881). He was not famliar
with the events in the Tafero execution, including the fact that
after the application of current, Tafero was seen to take several
breaths and the current was restarted, but agreed that such
information is significant in reaching a concl usion about
el ectrocution (T.881-84). Sperry was not famliar with any
i nstances of peopl e having high voltage current pass through the
brain and retaining consciousness (T.884-85).

Sperry had done no research regardi ng how brai n neurons
becone pol ari zed and depol ari zed (T.885). He did not know how

frequently a brain neuron can fire in a second (T.886). Sperry
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di d not know whether a brain neuron is both polarized and

depol arized at the sane tinme (T.888). Sperry agreed that brain
neurons can be artificially stinulated, causing the person to
feel a sensation which is not really occurring (T.889-90, 892,
893). Sperry has done no research regarding how fast brain
neurons operate or regarding the overriding effect of electrical
current which he described (T.891). The polarization process of
the brain neuron is “an el enment of neurophysiology that is beyond
my own particular study” (T.891).

Sperry has done no study of electricity (T.893). He has
done no research into how fast the thermal effect of current
passi ng through humans or animals occurs (T.894). Sperry is
unable to calculate how fast the thernmal effect occurs, although
an electrical engineer could do that calculation (T.894). Sperry
knows of no studies showi ng exactly how fast the tenperature wl|l
rise in the brain during electrocution (T.895). He testified,
“To ny know edge, no one’s ever done that sort of research. No,
| don’t think you could” (T.895).

Sperry recogni zed that current comng into the body through
t he head el ectrode woul d spread out, such that not every square
inch would receive 10 anps (T.895). He also recognized that how
the current would spread out depends upon the resistance of body
tissues (T.896-97). Sperry agreed it was inportant to know the

current pathway in order to determ ne whether electricity reaches
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the heart (T.1009). Sperry assuned that current would reach the
heart during a Florida judicial electrocution because the
electricity “[wlent in his head and cane out the right leg, so
the heart would be within the pathway” (T.1016). Sperry did not
know how many anps of current would go through the heart (T.1016-
17). Sperry agreed that the thermal effect of current would
depend upon the current density at any particular point (T.1012).

Sperry had no information about condemned peopl e exhibiting
chest novenents after the current was turned off and thus could
render no opinion about that (T.998). However, if people
observed the condemmed exhi biting breathing notions after the
current is turned off, “that would nmean that at |east the brain
stemstill had sone mnimal functioning” (T.999).

B.J. WIlder, a neurologist, discussed epilepsy (T.1141-43),
el ectroencephal ograns (T.1144-45), the fact that depol arization
and repol ari zation of brain neurons occurs naturally and with
artificial stinmulation (T.1146-47), and his experience with
el ectroconvul sive therapy a nunber of years ago (T.1147-50).

W der opined that the application of 10 anps and 1500 volts to a
human body woul d cause unconsci ousness in mlliseconds (T.1150-
51). According to Wlder, the application of 1500 volts at 10
anps for 8 seconds, 700 volts at five anps for 22 seconds and
1500 volts at 10 anps for 3-1/2 to 4 seconds woul d cause “nmassive

depol ari zation of certainly every cell in the cerebral cortex”
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(T.1152). This would al so cause depol ari zati on of structures
deep in the brain, such as the brain stem and would not allow
these cells to recover (T.1152). W Ilder opined that within a few
t housandt hs of a second, the person could not receive any
sensation (T.1152). A person subjected to the above cycle of
current would not be able to perceive pain or other negative
sensations once the current was turned off (T.1153).

W | der was aware that people have survived contact with
70,000 to 100,000 volts and that in many of those instances, the
contact with the electricity was wwth the person’s head (T.1161).
W der was aware of instances where peopl e renenber these events
(T.1162). WIlder has read about patients who were el ectrocuted
fromhead to foot and survived (T.1162). WIlder testified that
i n assessing such reports, “[t]he voltage | evel is probably not
as significant as the current flow, but, again, |I'’mno physicist.
|’ mnot sure” (T.1163).

Regardi ng phantom linb pain, in which an anputee feels a
pain froma |linb which does not exist, the scientific community
has not reached a definite conclusion as to where that sensation
originates (T.1167). WIder agreed that external stinulation
applied to the brain can produce sensation (T.1167). If the
stinmulation is applied to the correct area, the brain would feel
pain without a pain nessage having originated in the peripheral

nervous system (T.1167-68).
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A brain neuron can depol arize a thousand tinmes a second
(T.1169). A cell can be stinulated 60 tinmes a second, and each
stinmulation woul d provoke a depol arization (T.1170). A cell can
repol ari ze faster than alternating 60 Hertz current changes
direction (T.1173).

Regar di ng i ndi vidual s who have reported retaining
consci ousness while contacting 100,000 volts, WIlder testified,
“I think it is a discussion that you really -- it is very
difficult to pursue because you are tal king about massive
vol tages and currents and you are trying to apply that to a
normal physiological situation, and | can’'t do that” (T.1173).

Wl der was “not terribly famliar with” the concept of
current density (T.1178). In the case of current entering
t hrough the head el ectrode and sponge used in a Florida judicial
el ectrocution, WIlder “would have no way of knowi ng” how nuch
current went into each brain cell (T.1179, 1182). As to the
current pathway, Wlder testified, “I think it has preferenti al
pat hways” (T.1179). He agreed that if 10 anps cone through the
head el ectrode, 10 anps woul d not pass through each cell but
woul d be di spersed, spreading out through the billions of cells
inthe brain (T.1179-80). W I der had done no study conparing the
size of electrodes used in electroconvul sive therapy with the
size of the head electrode used in a Florida judicial

el ectrocution (T.1183). WIlder testified that although studies
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have been done to determ ne how to guarantee a specific current
pat hway during el ectroconvul sive therapy, “you can't really
guarantee a certain pathway” (T.1189).

W | der had not seen any information about judici al
el ectrocutions in which the current cycle was conpl eted, the
person was seen noving, and the current cycle was then repeated
(T.1183). He had not | ooked into such events (T.1184). W/ der
agreed that breathing notions at the end of an el ectrocution
“could indicate that in the respiratory center in the brain stem
that there was -- there was a firing of neurons” (T.1197). One
clinical criterion for determning brain death is turning off a
respirator and | ooking for spontaneous return of respiratory
functions (T.1156). An “agonal gasp” indicates brain stem
activity (T.1198). WIder believed information about such

breathing notions “is not significant” (T.1199).1

®Hami | t on opi ned that the delivery of 10 anps of current to
the human body with a current path fromthe head to the |eg
results in immedi ate death, imediate | oss of consci ousness”
(T.1079). Hamlton's opinion was that the current path was “from
the top of the head through the brain, brain stem through the
center of the body, then exiting out through the el ectrode on the
leg” (T.1079-80). Hamlton did not know if the arcing burns on
Davis’'s face were inconsistent with a continuous fl ow of
electricity fromthe head through the brain and down to the |eg
el ectrode (T.1107-08). Ham lton believed that skin is the nost
resi stant body tissue and did not know how bone “rates in body
tissues as far as conductivity” (T.1123).

Tinmot hy Bul lard, an energency physician, testified that
dying is a process which is not like turning off a light switch
(T.1308). If an electrical cycle of 1500 volts at 10 anps, 650
volts at 4 anps for 22 seconds and 1500 volts at 10 anps for 4

(continued. . .)

67



ARGUVENT
ARGUMVENT |

FLORI DA’ S ELECTRI C CHAI R AS USED BY THE

DEPARTMENT OF CORRECTI ONS CONSTI TUTES CRUEL

AND/ OR UNUSUAL PUNI SHVENT W THI N THE MEANI NG

OF THE FLORI DA AND THE UNI TED STATES

CONSTI TUTI ONS.

A | NTRODUCTI ON
This Court nost recently addressed the constitutionality of

Florida s electric chair inits opinion in Provenzano v. State,

~So. 2d __, 1999 W 462600 (Fla. July 1, 1999). The opi nions
of Justices Pariente and Lewi s represented the two deciding votes
in that case and thus represent the decision of the Court. 1In
Justice Pariente’s opinion joined by Justice Lewi s, she stated:
As this Court recognized in Jones, it remains this
Court’s constitutional responsibility to determ ne
whet her the manner in which the nmethod of execution
specified by the Legislature is adm nistered
constitutes cruel and unusual punishnent.

Provenzano v. State, 1999 W 462600 at 5.

Justice Pariente was referring to this Court's earlier

decision in Jones v. State, 701 So.2d 76 (Fla. 1997), in which

this Court upheld Florida's electric chair against a

constitutional chall enge saying:

18(, .. continued)
seconds were admnistered to a person in a head to | eg current
path, Bullard testified “one would assune that ventricul ar
fibrillation, standstill or respiratory -- conplete respiratory
depression, conplete stoppage of the respiratory drive would
occur” (T.1311-12). Bullard had no opinion as to what effect that
current would have on the brain (T.1312).
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There was substantial evidence presented in this case
that executions in Florida are conducted w thout any
pai n what soever, and this record is entirely devoi d of
evi dence suggesting deliberate indifference to a
prisoner’s well-being on the part of state officials.

Jones v. State, 701 So. 2d at 79.

Justice Pariente explained the Jones decision in concurring

opinion in Provenzano as foll ows:

Qur decision in Jones finding that electrocution in the
state’'s electric chair is not cruel or unusual

puni shnment was based on the state of the record at the
time. We relied in Jones on “several significant
findings of fact” nmade by the trial court including
that: “Florida’s electric chair--its apparatus,

equi pnent and electric circuitry—is in excellent

condition,” and that “[a]ll inmates who wll hereafter
be executed in Florida's electric chair will suffer no
conscious pain.” Jones, 701 So. 2d at 77. | find

nothing in our prior opinion in Jones that would

preclude this Court fromrevisiting that decision

shoul d the factual predicate upon which the opinion was

based change as a result of subsequently devel oped

evi dence.
Provenzano, 1999 W. 462600 at 5.

Justice Lewis, who concurred in Justice Pariente s opinion,
wrote separately in Provenzano. Justice Lewis did note that in
Jones “[t] he absence of conscious pain was an essential factual

el ement.” Provenzano, 1999 W. 462600 at 5. However, Justice

Lewi s al so addressed the fact that there was “at | east sone
credi ble indication that the Departnent of Corrections has not
foll owed the protocol specifically established for the death
process.” 1d. In Jones, the circuit court had found that

“Iclonsistent with recomendati ons by the Governor foll ow ng
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Medi na’ s execution, the Departnent of Corrections has now adopted
as a matter of policy witten ‘Testing Procedures for Electric
Chair’ and ‘El ectrocution Day Procedures.’” 701 So. 2d at 77.
Subsequently, this Court “direct[ed] the Departnment of
Corrections to follow the previously published protocol for

carrying out the execution.” Reneta v. Singletary, No. 92,679

(Fla. March 30, 1998). And the majority opinion in Provenzano

specifically ordered “DOC to certify prior to the execution of
Provenzano and all other inmates under death warrant that the
electric chair is able to performconsistent with the ‘ Execution
Day Procedures’ and ‘Testing Procedures for Electric Chair.’”

Provenzano v. State, 1999 W 462600 at 3.

Justice Lewis in his specially concurring opinion in
Provenzano found that the certification obligation inposed by the
maj ority opinion obviated the need for an evidentiary hearing on
t he Departnent of Corrections’ failure to follow the protocol.

He concl uded:

We nust be ever vigilant to anal yze and search for an
under st andi ng of the execution procedures to nmake
certain that we walk within the boundaries of
constitutional requirenents. The indication that there
have been variances fromthe established protocol
suggest that the nechanismitself nust be subject to
guestion as to its continued validity in constitutional
terms. Recognizing that the people of this State have
enacted law for the ultimate result of death, it is
troubling that the inplenentation of the process
continues to wal k the edge of constitutional propriety,
thus threatening the entire concept even after the
substantial discussion presented by this Court in
Jones.
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Provenzano v. State, 1999 W 462600 at 6. Justice Pariente

concurred in Justice Lewis’ opinion.

Thus, this Court has expressed several areas of concern in
the el ectrocution process in Florida. First, does the manner in
whi ch the execution is carried out involve “conscious pain?” In
Jones, this Court said “executions in Florida are conducted
w t hout any pain whatsoever.” Jones, 701 So. 2d at 79. Evidence
of conscious pain in the Davis execution underm nes the factual
predi cate of Jones.

Second, in 1997 this Court was led to believe that
“Florida’ s electric chair--its apparatus, equipnent and electric
circuitry—is in excellent condition.” Jones, 701 So. 2d at 77.
Was the evidence presented by the State in Jones an accurate
assessnment? The State’s own evidence now shows that the judicial
branch was provided inaccurate information in 1997. Not only is
the factual predicate for the Jones decision underm ned, but also
the reliability of any current representations by DOC nust be
consi der ed i npeached.

Third, the protocols were adopted as a neans of elimnating
human error in carrying out executions in Florida's electric
chair. These protocols were offered by the State in the Jones
hearings as part of the electric chair—to evaluate the present
condition of the electric chair, consideration had to be given to

the protocols as part of the nmethod of execution. Testinony was
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presented by the State that “Florida’s electric chair, as it is
to be enployed in future executions pursuant to the Departnent of
Corrections’ witten testing procedures and execution day
procedures, will result in death without inflicting wanton and
unnecessary pain.” Jones, 701 So. 2d at 78. In Reneta, this

Court ordered DOC to follow the protocol. |In Provenzano, this

Court ordered DOC to certify that “the electric chair is able to
perform consistent with the ‘ Executi on Day Procedures’ and
‘Testing Procedures for Electric Chair.’” Yet, the undi sputed
evidence is that DOC knew t he | anguage in the protocol was

m sl eading. DOC s refusal to follow the advice of its own
experts and correct the protocol undermnes its own credibility,
as well as the credibility of the protocols. How then can the
certification required by this Court nmean anything? This too
underm nes the factual underpinnings of Jones.

Fourth, the history of DOC conduct in the course of the
electric chair litigation presents a disturbing pattern of
indifference to the manner of carrying out an execution.
Certainly, the State has not been indifferent to appeasing this
Court. Representations have been nmade that have | ater been
di scl osed as untrue. But when the truth cones out, DOC maintains
that it no longer matters because the problem has been fi xed.
However, the record belies concern for either the condemmed’s

suffering or his pain-free execution. Again, the evidence
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present ed bel ow underm nes the factual underpinnings of Jones.
B. PAIN

1. Prior to application of electrical current.

Victor Seryutin was the attending physician at Allen Davis’s
execution. He was called by Provenzano bel ow, and he testified
to his observations at the Davis execution:

And | can explain details what | feel, why he have
bl eeding. Wen |last belt was tied here, tied

here, conpletely, and the - - placed here with
mask, he (denonstrating), try to alittle bit
novi ng.

He tried to struggle is what you' re indicating?

A Li ke this, maybe during this tine small vessels
broken here. O he broken by belt, the belt
possi bl y.

Q Because he couldn’t get any air possibly?

A Yeah. Yeah.

(T.299-300). Seryutin opined: “lI think blood conme before
electricity go through his body before” (T.300). Seryutin also
saw Davis’s chest nove after the electrocution (T.303). The
State had no cross-exam nation of Seryutin (T.304).

Robert Thomas was called by Provenzano. He testified that
his job was to help strap Davis into the electric chair. Thomas
i ndi cated that he understood the straps should be pulled “as
tight as | can get theni (T.316). He assisted in placing the
strap across Davis’'s nouth. He testified that a photograph (Pet.

Ex. 1-K) taken after the execution accurately depicted how the

73



strap had been placed across Davis’s face:

Q How hi gh does the strap go?

A Where it’s shown.
(T.319). The photograph depicts the nouth strap up agai nst
Davis’s nose. It also depicts Davis’s head tilted backward
agai nst the wooden chair (T.319). |In fact, Thomas expl ai ned as
foll ows when asked by Judge Johnson:

THE COURT: Let ne ask you a question about this other
pi cture.

MCCLAI N:  Yes, your Honor. This picture, here?

THE COURT: If you look at that picture, you'll see that

the mask covering his mouth is so tight against, it’'s

pushing the nose up to the side, and the blood is then
comng directly down on the strap. Was it tightened

i ke that?

THE W TNESS: Yes, sir

THE COURT: Tightened, and | guess his nose — and

pushing it up sideways or sonething, not a straight

push up.

MCCLAIN: This is what it |ooked |ike to you?

THE W TNESS: (Nods head.)

(T.328).

When the nouth strap was being tightened on Davis’'s face,
Thomas heard “one nmoan” (T.330). Thomas also said Davis’s
reaction was not “out of the ordinary” (T.321). Subsequently,
but prior to the commencenent of electrical current, Thomas

observed bl ood com ng out of Davis’s left nostril. Judge Johnson

interrupted the direct exam nation to question Thomas as foll ows:
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THE COURT: What did you do when you heard hi m noan?
THE W TNESS: Not hi ng.

THE COURT: You saw bl ood com ng out of his nose, and
you di d not hi ng.

THE WTNESS: No, that was a period of time in there.

We had already put the headpiece on him and | had

backed away fromthe chair.

THE COURT: Wy didn’t you do anyt hing?

THE W TNESS: (Shakes Head.)

THE COURT: Ckay.

(T.331).

Numer ous ot her w tnesses corroborated the fact that Davis
made sounds after the placenent of the nouth strap. John Mbser
described the noise as “a screamw th soneone havi ng sonet hi ng
over their — their nouth. It obviously was a great degree of
angui sh associated with fromthe sound of it” (T.181). O her
W tnesses described it as “Davis nade an attenpt to — to yell
out” (T.197), “a noaning sound or a couple of npbaning sounds”
(T.217), a “loud, high-pitched noise,” or a “squeal” (T.278,
280), a “groan” (T.706).

Donal d Price, a neurophysiol ogi st and psychol ogi st at the
University of Florida, was called by Provenzano. Price carries
out research on pain nmechani sns, pain behavior, and pain
perception. Price presented unrebutted evidence that the
expressi on shown on Davis’s face was one of extrene pain (T.457-

60, 465-66). Price explained that studies had been conducted to
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assess the presence of conscious pain by |ooking at body novenent
and facial expressions (T.454-55). Price said the expression of
pain was caused either by the tightening of the straps across
Davi s’s body or the passage of electrical current through Davis’s
body (T.466). Price also discussed the fact that nopans or
screans are behaviors indicative of pain (T.451). Price

concl uded that based upon the photographs and reports of noaning,
Davi s experienced intense or severe pain (T.466).

Robert Kirschner was called by Provenzano. Kirschner, a
forensi c pathol ogi st, conducted a postnortem exam nation of Allen
Davis. He testified to the presence of petechial henorrhages in
Davi s’ eyes and eyelids (T.742). He also exanm ned the
phot ographs of Davis taken right after the execution, while he
was still strapped into the electric chair. Kirschner found the
reddeni ng of Davis’s face above the nouth strap in the
phot ographs to be caused by the congestion in the bl ood vessels
of Davis's face. As Kirschner expl ai ned upon questioni ng by
Judge Johnson:

THE COURT: back to Exhibit 1-1, the face.

THOVAS: Do you need this?

THE COURT: Yes. Let himshowit to you. You touched on

the discoloration of the face. To ne sitting here, the

face | ooks purplish.

THE W TNESS: That’'s correct.

THE COURT: |Is that one word you could use? Wat, in
your opinion, is the cause of the face being that color
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and in that position assuned?

THE W TNESS: Well, the color is congestion. Tissues
are particularly congested in the upper portion of the
face because this nouth strap is not only across the
nmout h, but is also pushing upward, partially
obstructing the nose, and it is also producing a |ot of
pressure around the face and this is causing congestion
of the tissues in the upper portion of the face.

(T.607). This congestion depicted in Davis's face above the
mout h strap was consistent with partial asphyxiation:

A. The face strap that is around —

Q Davis?

A. — Davis’ face is occluding his nouth and,
furthernore, as | say, is pushing up under his nose and
it is producing partial asphyxiation during this period
of tine.

As | say, if one puts one’s hands up on your face
in this was (denonstrating) wth that kind of pressure
on the nose, as is visible in the photograph, which is
actually crinkling the skin on the nose, and pushing
upward and occluding the nouth, in this way you can
realize there’s at |east — he’s being at |east
partial ly asphyxi at ed.

(T.747).

Ki rschner concluded that Davis suffered conscious pain while
he was strapped into the electric chair waiting for the current
to be applied:

A. Yes, | have an opinion, that he, in fact, was

suffering fromconscious pain during that period of

asphyxi ation, the pain being that of air hunger, which

is a very powerful reflex, and a feeling of suffocation

is what is occurring.

(T.758).

The consci ous pain associated with the placenent of the
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mouth strap was totally unnecessary. Respondent's w tness Walter
Zant testified that in Georgia s electric chair straps are not

pl aced across the condemed’ s nose, nouth or lips (T.1299, 1303).
Further, Respondent's witness B. J. Wlder testified that in

el ectroconvul sive therapy nuscle relaxants are used instead of
restraints. Even Warden Crosby conceded that the nmouth strap
should not be pulled “as tight as it could be pulled’” (T.1365)
because “[i]f you pull that thing as hard as you could, you' re

liable to choke himor break his jaw or sonething.” (T.1366).

2. Pain during the passage of electrical current.

Provenzano call ed John W kswo, who opined that the condemed
w |l experience pain in the course of a judicial electrocution in
Florida’ s electric chair (T.653). Wkswo expl ained the basis for
his opinion in considerable detail. This basis included the
| ar ge nunber of docunented cases in which individual s had
survived high voltage electrical accidents, sustained severe burn
injuries to the head which established the head had been one of
the contact points, and reported nmenory of severe pain during the
el ectrocution (T.639-47). These docunented accounts were read
into the record and included harrow ng descriptions of the pain
associated with el ectrocution.

Simlarly, Price opined that “judicial electrocution results
i n consi derabl e enornmous pain and suffering as well as other

negati ve enotional experiences” (T.423). Price explained the
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basis of his opinion in considerable detail. He found several
types of evidence |lead to his conclusion: behavioral evidence,
neur ophysi ol ogi cal evidence and anat om cal evidence (T.430).

Patrick Reilly, who has researched the effects of
electricity on the human body, explained the specific effects of
the application of high voltage electricity on the various
tissues and cells in the human body (T.552-53). Reilly’s
testinmony provided a foundation for the conclusions nmade by Price
and W kswo.

Respondent called two expert w tnesses to express the
opposite view — that death by electrocution in Florida s electric
chair is painless because of an all eged instantaneous | oss of
consci ousness. These wtness were Kris Sperry (a pathol ogi st)
and B. J. Wlder (a neurologist). However, an analysis of their
actual testinony exposes the fact that they had no basis for the
concl usion, |eaving Respondent with no conpetent or substanti al
evi dence on this point.

Sperry has done no research regardi ng survivors of
el ectrocution, although he was aware that individuals have
survived vol tages as high as 100,000 volts (T.881, 902). He
agreed that such information is significant in reaching a
concl usi on about electrocution (T.884). Sperry was not
“personal ly aware” of any instances of people having high voltage

current pass through the brain and retain consciousness (T.884-
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85). His only explanation for such reports was that in such

i nstances the electrical current sonmehow passed “in sone way as
did not go through the brain itself, then by passing the brain,
it’s not going to depolarize the brain” (T.885).%

Sperry has done no research regardi ng how brai n neurons
becone pol ari zed and depol ari zed (T.885). He did not know how
frequently a brain neuron can fire in a second (T.886). Sperry
did not know whether a brain neuron is both polarized and
depol ari zed at the sane tinme (T.888). Sperry agreed that brain
neurons can be artificially stinulated, causing the person to
feel a sensation which is not really occurring (T.889-90, 892,
893). Sperry has done no research regarding how fast brain
neurons operate or the alleged overriding effect of electrical
current which he described (T.891). The polarization process of
the brain neuron is “an el enment of neurophysiology that is beyond
my own particular study” (T.891).

Sperry has done no study of electricity (T.893). He has
done no research into how fast the thermal effect of current
passi ng through humans or animals occurs (T.894). Sperry was
unable to calculate how fast the thernmal effect occurs. (T.894).

Sperry knows of no studies show ng exactly how fast the

YDr. Sperry did testify that the skull possesses 50, 000
ohns of resistance. (T. 1008). He further acknow edged t hat
under ohnms law is was a sinple nmathematical cal culation to
determ ne the anperage that would penetrate 50,000 ohns of
resistance if the the voltage was known. (T. 1013).
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tenperature will rise in the brain during electrocution (T.895).
He testified, “To ny know edge, no one’s ever done that sort of
research. No, | don’t think you could” (T.895).

Sperry had no information about condemmed peopl e exhibiting
chest novenents after the current was turned off and thus could
render no opinion about that (T.998). However, if people
observed the condemmed exhi biting breathing notions after the
current is turned off, “that would nean that at |east the brain
stemstill had sone mnimal functioning” (T.999).

W | der discussed epil epsy, el ectroencephal ograns, the fact
t hat depol ari zati on and repol ari zati on of brain neurons occurs
naturally and with artificial stinulation, and his experience
with el ectroconvul sive therapy a nunber of years ago. W/I der was
aware of instances where people have survived contact with 70, 000
to 100,000 volts (T.1161). He was also aware that in many of
t hose instances, the contact with the electricity was with the
person’s head (T.1161). WIlder was aware of instances where
peopl e renenber these events and has read about patients who were
el ectrocuted fromhead to foot and survived (T.1162). W] der
testified that in assessing such reports, “[t]he voltage level is
probably not as significant as the current flow, but, again, |I'm
no physicist. |’mnot sure” (T.1163).

W der agreed that external stinmulation applied to the brain

can produce sensation (T.1167). |If the stinulation is applied to
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the correct area, the brain would feel pain w thout a pain
message having originated in the peripheral nervous system
(T.1167-68).
Wl der was “not terribly famliar with” the concept of
current density (T.1178). 1In the case of current entering
t hrough the head el ectrode and sponge used in a Florida judicial
el ectrocution, WIlder “wuld have no way of know ng” how much
current went into each brain cell (T.1179, 1182). As to the
current pathway, Wlder testified, “I think it has preferential
pat hways” (T.1179). He agreed that if 10 anps cone through the
head el ectrode, 10 anps woul d not pass through each cell but
woul d be di spersed, spreading out through the billions of cells
inthe brain (T.1179-80). W I der had done no study conparing the
size of electrodes used in electroconvul sive therapy with the
size of the head electrode used in a Florida judicial
el ectrocution (T.1183). WIlder testified that although studies
have been done to determ ne how to guarantee a specific current
pat hway during el ectroconvul sive therapy, “you can't really
guarantee a certain pathway” (T.1189).
The basis for Wlder’s opinion conpletely fell apart when he
was asked about individuals who have reported retaining
consci ousness while contacting 100,000 volts. W/l der testified:
Q So the individual s who have reported consci ousness
during 100,00 volts, your conclusion is they could not

— their brain could not have been recovering because of
that 60 Hertz cycl e?
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A. | think that this is an argunment or a discussion

that you really can't — | think it is a discussion that

you really — it is very difficult to pursue because you

are tal king about massive voltages and currents and you

are trying to apply that to a normal physi ol ogi cal

situation, and | can’t do that.

| know that there are people that have big

lightning strikes and may not have | ost consci ousness,

but | can’'t apply that one thing to the vast majority

of evidence that says that says that when you get

struck on the head with a big jolt of l|ightning, you

get knocked unconsci ous.

| just can’t take a single individual and try to

equate that into normal physiol ogi cal experinents

because there’s no — there’s such a magni tude of

difference that you can’t tal k about them
(T.1173-74). This is like a scientist in 1495 saying: “well just
because Col unbus sailed to the new world doesn’t nean anyt hi ng.
That was just one individual’s experience.”

Respondents' experts had no expl anation for the docunmented
cases reported by Wkswo where individuals not only survived high
vol tage el ectrocution, but did not |ose consciousness and
reported intense pain. There is no conpetent or substanti al
evi dence to support a finding that there is instantaneous |oss of

consciousness in a judicial electrocution and thus no pain.

C. ELECTRI CAL APPARATUS

Ira Whitlock first becane involved “with the Departnment of
Corrections and the electric chair [ ] in 1997 (T.1240). He was
hired to repair the chart recorder after the Medi na execution.

After the repair was conpleted, Witlock recormmended that DOC

83



repl ace the chart recorder (T.1241). The chart recorder was in
fact not replaced until April 1998.

In January 1998, Wiitlock rebuilt a spare breaker for the
el ectric chair, although he apparently did not bill for it until
he was under contract (T.1236, Exh. 24 Doc. 12). In June 1998,
Wi tl ock was given a contract with DOC to service the electric
chair, establish a preventive maintenance program and be
available to testify in court (T.1229, Exh. 24 Doc. 35 and 44).
Anot her breaker job was done in June 1998 (T.1237). Yet again on
January 14, 1999, a breaker was tested and replaced wth a backup
(T 1237). In February 1999, Witlock wote a letter recommendi ng
repl acing the existing breakers, which he described as “obsol ete”
(T. 1239- 40) .

Whitlock was called by the State as a |icensed el ectrical
engi neer who was famliar with Florida's electric chair (T.1208).

VWhitl ock testified:

As | indicated, the maintenance program was not
established for this equipnment fromits inception or
installation in 1960 until | established one in 1997.

So the equi pnment was basically in a state of disrepair
sinply from negl ect.

It still operated: but when you don’t perform
preventative maintenance for that period of tine, you
are going to have an accunul ation of problens that you
need to address, and that’s what we did.
(T.1251).
Thus, the State’s own evidence establishes that in 1997 this

Court was msled into believing that “Florida’ s electric chair —
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its apparatus, equipnent and electric circuitry —is in excellent
condition.” Jones, 701 So. 2d at 77. |In fact, the equi pnent was
“in a state of disrepair sinply fromneglect” (T.1251). The
factual predicate of that opinion was prem sed upon false
representations by the State. The State, according to Witlock,
has attenpted i nprove the condition of the equipnment in the
interim but this Court was nonetheless msled in 1997. This

di sclosure requires this Court to give no deference to the Jones
deci si on because it was prem sed upon fal se information.
Moreover, DOC s conduct in this regard nust be considered in
evaluating its evidence now, as explained infra.

D. PROTOCCL

1. Language prescribing voltage and anperage.

Janes Crosby, the Warden at Florida State Prison, assuned
that position in early March of 1998. During the four executions
in March 1998, Warden Crosby becane concerned that the chart
recordi ngs denonstrated a problemin follow ng the protocols. He
noticed that “[w hat was show ng on the chart recordi ng was not
the . . . nunbers that | was reading in the protocol” and he

“certainly had a question about it” (T.1344-45).!® He sought

8Respondent cal |l ed Robert Hall man, an el ectrical engineer
who had exam ned the chart recordings fromthe last five
executions. Wen asked during cross-exanm nation about the
| anguage in the protocol, he indicated that he had not known that
the prescribed voltage and anperage | evels were supposed to be
obt ai ned during an execution. (T. 1277). He acknow edged t hat
(continued. . .)
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advi se fromexperts hired by the State, Jay Wechert and Ira
Whitl ock. They advised that |anguage in the protocol was poorly
written and needed to be changed.

In fact, Jay Wechert testified below that the protocol “is
not well witten. W cannot specify both volts and anps.

[1]t is unfortunate that protocol is witten the way it is.”
(T.983). Wechert testified that in witing the protocol, “we
made a m stake fromthe beginning trying to be too technical” and
“we really need to rewite that.” (T.984). Wechert had not
exam ned the chart recordi ngs of any execution other than Allen
Davi s; however at that execution, he acknow edge that the voltage
| evel was about 60% of the voltage specified in the protocol.
(T.979-80). Wechert agreed that the voltage neasured during
the Allen Davis execution was not what is provided for in the
“Execution Day Procedures.” (T.967).

Whitlock testified that the protocol |anguage on vol tage and
anperage "m srepresents the intended function of the equi pnent”
(T.1242-43). \Whitlock recalled discussing the |anguage in the
protocol with Susan Schwartz, Assistant General Counsel for DOC

and Tom Crapps, Assistant General Counsel to Governor Chiles. As

18(, .. continued)
during the second cycle of the four executions in March 1998, the
anperage level in the second cycle was 73% of that prescribed in
the protocol. (T. 1279). He also recogni zed that voltage |evels
in the four executions were below the |levels prescribed in the
protocol. (Resp. Exh. 16).
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to the content of the discussion, Witlock testified:

Q M question was, did you advise themthat that
| anguage shoul d be changed?

A.  Yes. As an engineer, upon review ng that |anguage,
| could see where it could be erroneous, so | did
advi se and recommend that the | anguage to be changed.

Q And did they ask you to submt how you woul d change
t he | anguage or did you ever draft anything al ong those
i nes?

A. No. They didn't want ne to recommend a change in
| anguage.

Q They did not want you to recomend a change in
| anguage?

A, No, sir.
(T.1245).

War den Crosby renmenbers drafting a proposed change to the
| anguage in the protocol (T.1345). Crosby drafted Petitioner’s

Exhi bit 24, Nunber 66 because “1I had a concern about the neter

readi ngs that were chart recorded not matching what | was readi ng

here. |’ve been given orders by the courts on the last, | think,

execution, to follow the protocol” (T.1349-50). Crosby

el abor at ed:
Now when we ran the tests, the tests showed those
nunmbers. Wen we did the execution, the chart did not
show t hose nunbers. As a |lay person, | was concerned
about those nunbers not matchi ng.

(T.1350). A nmeeting was held to consider Crosby’s proposed

change in the protocol. Present at the nmeeting were attorneys

Ken Nunnel | ey, Susan Schwartz, and Tom Crapps (T.1351-52). Two
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or three days later, Lou Vargas infornmed Crosby that the decision
had been nade not to change the protocol (T.1353).

After Davis was executed, Wiitlock signed an attestion that
he observed no anomalies during the execution. At the hearing
bel ow, Whitl ock explained this witten statenment that he saw no
anomal i es during the execution:

Q Wien you use the phrase “no anomaly,” does that

include the fact that the voltage | evel was 60 percent

of what the protocol called for?

A. | believe in ny testinony earlier, | disagreed with

t he | anguage of the protocol. The |anguage of the

protocol evidently was witten by a |lay person, not an

engi neer not famliar with it. So it is going to be

erroneous by its own nature.

| know t he design and operation of the equi pnent,
and it operated in accordance with its design.

Q Ignoring the |language in the protocol, there was no
anomal y?

A. That is correct.
(T.1250).

When Provenzano initiated the instant habeas proceeding
after the Davis execution, he noted that the problematic |anguage
in the protocol had not been followed in carrying out the
execution. Richard Martell, Chief, Capital Appeals for Attorney
Ceneral, signed a response which stated:

As to the voltage adm ni stered, Provenzano’s

al l egations are apparently based upon his own counsel’s

interpretation of the chart recordings and are squarely

contradicted by the attestations by Warden Crosby and

engi neer Wi tlock, previously supplied to this Court.
Engi neer Wi tlock has attested that he was present in
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the el ectrical equi pnment roomduring Davis’

el ectrocution and personally observed the nonitoring

equi pnrent, and that he observed no anonali es.

(Response to Petition, filed July 8, 1999, at 2).

According to Martell’ s representations to this Court,
Provenzano’'s all egation regarding the deviation fromthe protocol
reflected in the chart recordings fromthe Davis execution and
Whitlock’s attestation that there were no anonalies “are squarely
contradict[ory].” And the evidence now clearly establishes that
Provenzano’ s all egation was not just an allegation — it was fact.
As Martell pled, that neans the attestations were inaccurate and
m sl eadi ng, but as Whitlock testified, the attestation was a
product of the directive given himto ignore the problematic
| anguage in the protocol. This denonstrates that DOC and the
State of Florida have taken neither the protocol nor this Court’s
concern that the protocol be followed seriously. The
attestations and certifications required by this Court have been
and are neani ngl ess. DOC knew that the protocol needed to be
rewitten, knew that this Court directed it to follow a protoco
that could not be followed, but yet instructed the warden and the
engi neer to ignore the problem and swear under oath that the

protocol could be followed and that there were no anonali es.

2. Tightness of straps not addressed in protocol.
The “Execution Day Procedure” which was introduced as Exh. 8

does not address how tight the straps are to be pulled when
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pl aced upon the condemmed. Robert Thomas, one of the individuals
assigned to tighten the straps, testified that his understandi ng
was that he was to pull the straps “as tight as | can get them”
(T.316). Warden Crosby acknow edged that the straps shoul d not
be pulled “as hard as you could, you' re |liable to choke himor
break his jaw or sonmething.” (T.1366). He testified: “I would
not expect it to be pulled as tight as it could be pulled.”
(T.1365). Thus, it is clear that follow ng the protocol is no
guarantee that conscious pain wll not be inflicted in the course
of an execution since the protocol fails to advise the execution
teamthat the straps should not be pulled as tight as possible.
Ken Nunnelley in his closing argunent acknow edged changes
needed to be nade and were going to be nmade by Warden Crosby
(T.1403). However, there is no evidence in the record what
changes exactly will be nmade. Based upon the record right now,
it is clear that the conpliance with the protocol does not

preclude infliction of conscious pain.

3. Placenment of head el ectrode.

Wl der, an expert witness called by the State, acknow edged
that he was aware of cases “where people were electrocuted [ ],
on the side of the head, et cetera, that they did renenber being
struck.” (T.1162). WIlder stated “I really think that we ought
to be specific in where it enters the head or how this enters the

head or what the particular situation is.” (T.1162). Thus, at

90



to the issue of instantaneous |oss of consciousness and nenory,
Wl der testified:

Q Wll, do you understand why they are able to recal
the event and [sic] these reported instances?

A. | think this depends totally, in all probability,

on where the entry point is and where the exit point is

as to whether they renenber or not.
(T.1163). Since WIlder was aware of individuals retaining
consci ousness when the entry point was the side of the head,
obvi ously according to him precision in the placenent of the
head el ectrode is inportant to guarantee |oss of consciousness.

However as the State established below through its re-direct
exam nation of A D. Thornton:

Q The protocols don't specifically require or state

t hat the headpi ece nust be placed on the crown of the

inmate’s head, do they?

A. No, sir.
(T.841-42). The purpose of this testinony was to establish that
DOC had not violated the protocol when the execution teamfailed
to place the head el ectrode on the crown of Davis’'s head.
Post nort em exam nati on of Davis’s body established that burns
mar ki ng the location of the current's entry into Davis was “l ow
on the forehead.” (T.899).

Thus, the protocol does not guarantee the placenent of the
head el ectrode in a fashion necessary, according to the State’s

experts, to guarantee instantaneous unconsci ousness. As a

result, the protocal cannot elim nate unnecessary pain.
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4. lgnorance of protocol.

W I liam Dotson, the inspector supervisor for DOC s inspector
general's office, was assigned to attend the Davis execution. He
was given the responsibility of taking possession of the head and
| eg sponges follow ng the execution (T.246). Dotson testified *
don't really have any idea [why the sponges are collected],
except that’'s what we were instructed to do follow ng the Leo
Jones hearings” (T.246). He decided to take pictures of Davis
after the execution because “the nosebl eed that he apparently
suffered appeared to be unusual, and | felt that it needed to be
docunented” (T.248). He had not been provided the “Execution Day
Procedure” and did not know of its existence prior to his
testinmony (T.245, 258). The “Execution Day Procedure”
specifically provides for a person to function as the collector
of the sponges, Dotson’s assigned part (T.259). After reading
par agraph Q of that protocol, Dotson reported: “I’ve never read
it, but that is essentially the instructions | was given”

(T.259). He indicated: “Today is the first time |I’ve seen that
docunent” (T.264).

The protocol called for Dotson “to photograph narrow and
specific electrode contact points only” if “an unusual/ problem
shoul d occur during an execution” (T.262). However, Dotson, who
had never been provided the protocol, photographed what he

“believed to be relevant at the tine” (T.264). No photograph was
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taken of the |leg contact point (T.265).

Qovi ously, the protocol was not taken very seriously if one
of the individuals with an assigned specific function did not
know of the protocol and had never seen it. As a result, a
phot ograph of the |eg contact point required under the protocol
was not taken. Beyond that, it is unknown what evidence was | ost
because Dot son had no idea why his presence was required. 1In
order for the evidence a crinme scene technician collects to have
val ue, he must know the “why” so that the evidence is properly
collected. Dotson’s function was clearly conparable to a crine
scene technician, but he did not know why he was there, |et alone
the | anguage in the protocol which defined his role.

Simlarly, Warden Crosby denonstrated ignorance of |anguage
in the protocol regarding the saline solution in the sponges used
during an electrocution. Crosby testified that he once asked an
el ectrical engineer if there could be too nmuch water on the
sponge, and the engineer told him*®“no. Wter is your friend.

You can nop up whatever extra there is” (T.1331). The “Execution
Day Procedures” direct, “As the head piece is secured, any

dri ppi ng/ runni ng saline solution shall be dried with cl ean
towels.” (Pet. Ex. 8). In Davis’'s execution, Crosby could not
say whether or not the anount of water dripping fromthe

headpi ece was nore than usual because “1 haven't got a barrier

[sic] for usual” (T.1371-72). The water dripping on Davis
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resulted in burns and in current passing outside his body, which

contributed to his experiencing conscious pain.

E. COURSE OF CONDUCT

In responding to Provenzano’s argunent in circuit court
regardi ng the course of DOC s conduct, Ken Nunnelley nade the
followng remarks in his closing argunent:

The point being, there is anple overwhel m ng
evidence in this record of the Departnent of
Corrections’ good faith in a sincere, concerted,
commtted effort to carry out their duty in executing a
sentence of death in a professional, dignified and
humane way.

They have initiated a mai ntenance programthat the
testinmony — the testinony was, is far and away far nore
than what is typically found in an industrial setting.

They have the protocols. There is — they have done
everything they can do to follow those protocols to the
letter. They do tests. They do mai ntenance. W heard
all of that testinony. And |I’mnot going to go over
it.

But you know, they even had a neeting over the
protocols shortly after Warden Crosby cane in. And |
don’t renenber what the neeting was exactly. There was
testi nony about it.

But that’s evidence, your Honor, of good faith and
an effort to act and operate and performtheir duties
and responsibilities in a professional, conpetent
above-board manner.

It’s not evidence of sone kind of bad faith or any
nefari ous purpose. And you know, quite honestly, to
try to ascri be sone negative purpose to it is sort of —
is, you know, it makes no sense. |It’s like criticizing
sonebody for trying to do a good job, and we all know
that’s not the way things should be.

(T. 1401-02) .
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Respondent' s assertion of good faith by DOC is belied by the
evidence. First, Robert Thomas saw the bl ood and did nothing
about it. Warden Crosby has acknow edged that this was wong and
shoul d not have happened.

Second, the entire execution teamignored the sounds nmade by
Davi s, which have been variously descri bed as noans, groans,
muf fl ed screanms, and squeals. The only explanation given for
ignoring Davis’s effort to conmunicate was it was nothing out of
the ordinary.

Third, the protocol, which was adopted as a result of past
probl ens, was not corrected when State experts advised that its
| anguage needed to be changed. \When chart recordings fromthe
March 1998 executions showed that the | anguage in the protocol
had not been foll owed, DOC determ ned that the problemwas the
protocol, not the chart recordings. Even though the chart
recorder was replaced, it was not because the old one had
produced inaccurate results. Warden Crosby testified: “No. M
nodel T drove fine. | just wanted a better nodel” (T.1357).

Yet, Respondent advised this Court during the June 29, 1999, oral
argunment in Allen Davis’s case that chart recorder was repl aced
because the chart recordings were inaccurate. Now, Respondent
asserts there was no problemw th the chart recordings.

Fourth, the protocol was generally ignored. |Individuals

with defined roles to play under the protocol were not provided
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with the protocol. Crosby and the execution team seenmed unaware
of the | anguage in the protocol requiring excess saline solution
to be wiped up prior to the start of the electrical current.
Excess saline solution was clearly present on Davis's face and
body, and it provided a current pathway outside Davis’'s body.

Fifth, the circunstances arising in the Davis execution
denonstrate that the protocol fails to address matters which w |
af fect whether the condemmed feels conscious pain. [In other
words, follow ng the protocol does not guarantee that there wll
be no pain. The protocol does not address how tight to secure
the straps used to hold the condemmed in the electric chair.
Crosby recogni zed that the straps could be pulled too tightly and
cause pain and injury. Yet, the protocol does not speak to this
i ssue. According to Respondent's witness Walter Zant there is no
need for a nouth strap to cover the nouth, let alone partially
occl ude the nose. Further, the protocol does not address the
preci se placenent of the head el ectrode, other than on the head.
The State’s own experts recogni zed that current bypassing the
brain woul d not induce unconsci ousness and could |lead to the
sensation of pain. The head el ectrode was not placed upon on the
crown of Davis’s head, but instead on his forehead. Yet, the
protocol is silent on this issue.

Finally, as nmuch as M. Nunnelley sought to bestow an ‘A

for effort, that is not the issue. Wether DOCis trying to
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carry out “a sentence of death in a professional, dignified and
humane way” does not matter. The point is that the Davis
execution, as evidenced by the photographs, was not
“professional, dignified or humane.”

The pattern of anomalies in judicial electrocutions in
Fl orida, beginning with Tafero's execution in 1990, denonstrates
that DOC should not be permtted to continue tinkering with
el ectrocution and revising its explanations for problens.
Executions in Florida have beconme a grotesque exanple of Mirphy's
Law. if something can go wong, it wll.

After Tafero, this Court was assured that the problem was
the synthetic sponge, and that DOC henceforth would use a natural
sea sponge, elimnating the risk of flames and snoke. That
sol ution proved i nadequate in Pedro Medina' s execution, after
which this Court was assured that the problemwas that the sponge
was not wet enough. DOC thereafter adopted a protocol to ensure,
anong ot her things, the sponge would be wet enough.

Now we are faced with Davis's execution, where the dripping
wet sponge actually caused burning and nutilation on Davis's
face, and where the nouth strap began asphyxi ating Davis before
the el ectrocution. Respondent assures this Court that there was
no problemin Davis's execution, and that he sinply had a
nosebl eed. Again, Respondent prom sed the | ower court that

changes woul d be made.
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Now, this Court will be assured that, in the future, the
probl enms occurring during Davis's execution will be corrected.
Not wi t hst andi ng what ever quick fix DOC prom ses to inplenent this
time, DOC has repeatedly denonstrated it is unable to carry out
judicial electrocutions free of unnecessary pain and nutil ation.
Far fromthe "dignified, professional and humane" death trunpeted
by Respondent, executions in Florida have beconme a spectacle

mar ked by snoke, flanes, screans and bl ood.

F.  CONCLUSI ON

The evi dence, nost of which is undisputed, clearly
establishes that the basis of this Court’s conclusions in Jones
are gone. The foundation of that case has been swept away.
Florida s electric chair in its present condition constitutes

cruel and/or unusual punishnent.
ARGUMENT | |

FLORI DA' S CURRENT USE OF JUDI Cl AL ELECTROCUTI ON AS I TS
SOLE METHOD OF EXECUTI ON |I'S UNCONSTI TUTI ONAL BECAUSE | T
VI OLATES THE EVOLVI NG STANDARDS OF DECENCY THAT MARK
THE PROGRESS OF A MATURI NG SOCI ETY.

The |l ower court took judicial notice of two statutes show ng
that the states of Kentucky and Tennessee have enacted | aws
rejecting judicial electrocution as the sole nethod of execution
(T.20-21; Pet. Exs. A B). The lower court also took judicial
notice of the Supplenmental Report of the Florida Corrections
Comm ssion and the Florida Corrections Comm ssion 1997 Annual

Report (T.22-24). The Corrections Conm ssion conducted a
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detail ed study of execution nethods and recomrended t he
| egi sl ature enact a lethal injection option for carrying out
death sentences (Pet. Ex. O

Only four states -- Florida, Al abama, Georgia and Nebraska -
requi re execution by judicial electrocution. Seven states have
rejected the use of the electric chair in the past five years.

Reports indicate that, to sonme extent, the |egislatures of
Kent ucky and Tennessee were notivated by humanitarian concerns.
After hearing about the botched execution of Pedro Medina in
March 1997, these states did not want their condemmed subj ected
to the sanme risks of unnecessary pain, nutilations and |ingering
death as prisoners in Florida. Now that only four states nmandate
use of the electric chair, it is clear that Florida's continued
operation of the electric chair as its sole nethod of execution
IS unconstitutional because other states made aware of the
unnecessary pain, mutilation, and freak show at nosphere attendant
to Florida executions where flames, snoke, or bl ood can erupt
wi t hout warni ng, have switched their nethod of execution.
Florida's use of judicial electrocution is inconsistent with
society's evol ving standards of decency. As Justice Shaw w ote:
"Execution by electrocution is a spectacle whose tinme has passed

-- like the guillotine or public stoning or burning at the
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stake." Jones, 701 So. 2d at 87 (Shaw, J., dissenting).?

Florida's constitutional prohibition against cruel or
unusual punishnment is inplicated by Florida' s continued use of
the electric chair. This Court nust exam ne Provenzano's claim
that judicial electrocution is unusual under the former cruel or
unusual clause in Florida's Constitution. This claiminplicates
a substantive right, and cannot be changed by constitutional

anendnent. This Court has so held in Brennan v. State, No.

90, 279, slip op. (Fla. July 8, 1999), in which this Court held
t hat execution of a person who was 16 years ol d viol ated
Florida' s prohibition against cruel or unusual punishnment. At the
time Provenzano was convicted and sentenced to death, the
constitutional prohibition was against cruel or unusual
puni shnent .

The Supreme Court has indicated that contenporary society's

attitude toward a particul ar puni shnent shoul d be neasured by as

A'long line of United States Suprene Court cases states
that an inquiry into evolving standards of decency is required as
part of Eighth Anendnent analysis. See, e.q., Hudson v.

MM Ilan, 503 U.S. 1, 7 (1992)(hol ding that Ei ghth Amendnent
prohi biti on agai nst cruel and unusual punishnent "draws its
meani ng formthe evol ving standards of decency that nmark the
progress of a maturing society")(citing Rhodes v. Chapnan, 452
U S 337, 346 (1981)(quoting Trop v. Dulles, 356 U S. 86, 101
(1958) (plurality opinion)); Estelle v. Ganble, 429 U S. 97, 102
(1976). See also Geqgg v. Georgia, 428 U S. 153, 173 (Steward,
Powel | & Stevens, J.J.); Wens v. United States, 217 U S. 349,
378 (1910) (holding that the Ei ghth Anendnment is "not fastened to
t he obsol ete, but may acquire nmeani ng as public opinion becones
enl i ghtened by a humane justice").
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much obj ective evidence as possible. See Penry v. Lynaugh, 492

U S 302, 331(1989); Stanford v. Kentucky, 492 U S. 361, 369

(1989); MO eskey v. Kenp, 481 U S. 279, 300 (1987); Ennund v.

Florida, 458 U S. 782, 786-88 (1982); Coker v. Ceorgia, 433 U S.

584, 592 (1977). According to the Suprene Court, "[t]he cl earest
and nost reliable [objective] evidence of the contenporary val ues
is the legislation enacted by the country's | egislatures.™

Penry, 492 U. S. at 331. Accord Gegg, 428 U S. at 181.

The Supreme Court has held punishnments to be violative of
t he Ei ghth Amendnment based in part on evidence of a |egislative
consensus rejecting the type of punishnent at issue. See, e.q.,

Thonpson v. Okl ahoma, 487 U.S. 815, 826-30 (1988) (invalidating

capital punishnent for offender under age 16 where 19 of 37 state
| egislatures rejected the practice); Ennmund, 458 U S. at 788-96
(hol ding death penalty unconstitutional for certain type of
fel ony nmurder where, of 36 death penalty jurisdictions, "only" 8,
a "small mnority," allowed capital punishnment for such offense);
Coker, 433 U. S. at 593-97 (invalidating capital punishnment for
rape where only one state inposed death for rape of adult victim
and only three inposed it for any rape).

Since 1997, two additional states using judicial
el ectrocution exclusively have rejected the method. Now only
three states out of the 38 states that inpose capital punishnent

follow Florida's lead. O those, Nebraska's |egislature has
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recently voted for a noratorium on executions. The overwhel m ng
rejection of Florida' s nmethod of execution indicates that
Florida's manner of execution by judicial electrocution no |onger
conports with evol ving standards of decency and is therefore

unconsti tuti onal .
ARGUMVENT |11

THE LONER COURT MADE NUMEROUS ERRONEOUS
EVI DENTI ARY RULI NGS THAT CUMJLATI VELY DEN ED
A FULL AND FAI R HEARI NG

The | ower court’s erroneous evidentiary rulings prevented
Provenzano from presenting rel evant testinony and expl oring
perm ssible inquiry on cross-exam nation, contrary to due

process.
A PRECLUSI ON OF W TNESSES
1. Thomas Cr apps

Counsel sought to present the testinony of Thonas Crapps
regarding a conversation with Ira Witlock about the proposed
change in protocols by DOC (T.518). Crapps’ testinony regarding
this conversation should have been permtted because of its
rel evance to Provenzano’s claimthat the protocol was not being
followed, that the State was aware of this, and that Crosby held
a neeting regarding this (T.1351). Shortly after the
conversation wth Crapps, Whitlock sent a neno to DOC regarding
the protocol (T.522-3). Crapps’ testinony was pertinent to the
I ssues:

| wanted to be able to talk to M. Crapps and

102



present his testinony regarding the sequence of events

as to [whether] there was a proposal to change the

pr ot ocol .

| nstead of changing the protocol, Ira Witlock
submtted this neno; and this nmeno, as you can see from

t he acconpanying letter that you have there, was

di scl osed by Susan Schwartz after consultation with the

Attorney Ceneral’s office. It was not within the work

product privil ege.

(T.523). However, the State argued, and the |ower court
accepted, that Crapps’ testinony was protected by the attorney-
client privilege (T.8-9, 518-524).

The | ower court erred. Firstly, any conversation between
Crapps and Wiitlock is not covered by the attorney-client
privilege. The conversation in question constituted an exchange
bet ween an enpl oyee for the Governor and an i ndependent
contractor for DOC regarding protocols for the electric chair,
whi ch DOC was responsi ble for devising and follow ng. Crapps’
client was the Governor, not Wiitlock. It is aclient's
communi cation with his attorney that is privileged, not a third
party's communication with the client's attorney.

In fact, after the circuit court’s ruling, Witlock was
permtted to testify, over the State’ s objection based on
attorney-client privilege, as to whether Crapps asked hi m about
the manner in which he would change the protocol (T.1244-1245).
Clearly, Crapps’ conversation with Witlock was not privil eged,

in light of Susan Schwartz’ nenorandum i ndicating that the

privilege was not being assert ed.
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Secondly, this Court ordered an open-file policy regarding

docunents pertaining to the electric chair (T.522); Provenzano v.

State, 1999 W. 462600 at 4. It is counter productive to this
Court’s ruling to permt an open-file on docunents, but not to
the conversations resulting in, or having a direct bearing upon,

t he production of those docunents.

2. Ri chard Martell.

Counsel sought to present the testinmony of Richard Martel
regarding his statenents at the June 29th oral argunent that the
chart recorder was replaced in April, 1998 as a result of
i naccurate chart recordings in March, 1998 (T.6, 517). The State
obj ected and noved for a protective order based on the fact that
this “is nmerely statenment of counsel at oral argunment” (T.7, 517-
18) and that “[t]his is no nore that a last-mnute attenpt to
knock out one of the State’s |lawers for no good reason in an
effort to cripple the State” (T.7).

Counsel informed the court that according to Scott v. State,

717 So. 2d 908 (Fla. 1998), this Court had determ ned that the
assistant state attorney handling the 3.850 evidentiary hearing
could properly be called as a wtness in the proceedi ng, w thout
being disqualified (T.7). The court granted the notion for
protection (T.518).

The | ower court erred. Martell’s statenents at the oral

argunment appear to indicate that he had specific factual
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know edge as to why the chart recordi ngs were repl aced.
Therefore, Martell’s know edge of this issue had a direct bearing
on the evidentiary hearing. Moreover, Mrtell’s statenents
directly contradict the testinony of Janmes Crosby at the
evidentiary hearing (T.1357).

The reason the chart recordings were replaced is a materi al
fact. Provenzano should have been permtted to call Martell as a

W t ness.

B. PRECLUSI ON OF TESTI MONY

At the evidentiary hearing, Provenzano attenpted to elicit
certain testinony from Rabbani Mihamad, a witness to the 1998
execution of Leo Jones (T.115). The substance of the excl uded
testi nony was that Muhammad and Jones had agreed that Jones woul d
send a non-verbal signal to Muhammad if he had any difficulties
breat hi ng during the execution process (T.142). Further, the
proffered testinony reveal ed that Jones in fact gave the signal,
whi ch invol ved Jones noving his finger up and down after being
strapped into the electric chair (T.143). The state’s hearsay
objection to this testinony was sustained (T.115).

Fla. Stat. 90.804(2)(b)(1999), allows “evidence to be
admtted in the absence of cross exam nation and confrontation of
the declarant, but under justifications of public necessity and

mani fest justice." State v. Weir, 569 So. 2d 897, 902 (Fla. 4th
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DCA 1990).2° Anpbng the justifications for admssibility is that
“i npendi ng death nakes a fal se statenent by the decedent
i nprobable.” Wir, 569 So. 2d at 899. Because Leo Jones was
faced with imm nent and certain death, his statement to Mihammad
regardi ng the “cause or instrunentality” of his death should have
been adm tted.

Section 90.803(3), Florida Statutes allows for the
adm ssibility of “a statenent of the declarant’s then existing
state of m nd, enotion, or physical sensation, including a
statenent of... pain, or bodily health...” in order to “...prove
the declarant’s state of mnd, enotion, or physical sensation at
that tinme...” Wen the declarant’s “state of mnd, enotion, or
physi cal sensation” is at issue in the proceeding in which it is

sought to be introduced, a statenent indicative of such should be

adm ssible. Downs v. State, 574 So. 2d 1095 (Fla. 1991),

Pacifico v. State, 642 So. 2d 1178 (Fla.App. 1 Dist. 1994).

Jones’ state of physical sensation and enotion was relevant in
that it was consistent with evidence presented at the hearing
showi ng that Allen Davis was asphyxiating after the nouthpiece
was put in place. The “physical sensation of pain” in the
condemmed was one of the central issues at the hearing bel ow and,

t hus, Muhammad’ s testinony shoul d have been admtted.

20Wei r's reasoning was approved in Weir v. State, 591 So. 2d
593 (Fla. 1991).
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C. PRECLUSI ON OF CROSS- EXAM NATI ON

Counsel sought to cross-exam ne state wi tness Thornton:

Q As the Assistant Superintendent of Florida State

Prison are you aware of a code of silence of prison

personnel ?
(T.840). The State objected to relevancy (T.840). Counsel asked
to argue, but the State objected again, on the ground of
“political statenment” (T.841). Counsel attenpted to state the
reason his question was adm ssible: it was cross-exam nation
going to notive and bias of witnesses. Again, the State objected
to counsel’s argunent. The court sustained the objections. This
was error that prevented a proper |egal argunent regarding the

adm ssibility and rel evance of evidence of wi tness notive and

bias. See Pender v. State, 432 So. 2d 800 (Fla. 1st DCA 1983).

Further, Rule 1.450(a) of the Florida Rules of Cvil Procedure
requires the court to take and report the evidence in full unless
it clearly appears that the evidence is not adm ssible on any

ground. Under Davis v. Al aska, 415 U. S. 308 (1974), the cross-

exam nation was proper. Newspaper accounts recently have
reported on a code of silence within DOC in connection
specifically with the hom cide of death row i nmate Frank Val des.
The cross-exam nati on shoul d have been allowed to explore the

bi as of DOC enpl oyees, including Thornton. Because the court
failed to allow the Petitioner to articulate his |egal argunment,

to proffer the evidence he wanted to introduce, or to properly
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record excluded evidence for review, the Petitioner was denied a

full and fair hearing.
ARGUVENT | V

THE LONER COURT ERRED WHEN | T STRUCK
PETI TI ONERS M LFORD WADE BYRD, EDUARDO LOPEZ,
MCARTHUR BREEDLOVE, JERRY HALI BURTON, GREGORY
KCOKAL, AND TOMMY GROOVER FROM THE ANMENDED
PETI TI ON.

Upon obj ection by the Respondents, the | ower court struck
Petitioners Byrd, Lopez, Breedlove, Haliburton, Kokal, and
G oover fromthe “Anmended Petition For Wit O Habeas Corpus And
Petition To I nvoke This Court’s Al Wits Jurisdiction And
Petition for Extraordinary Relief” (T.24-28). Pursuant to this
Court’s Order of July 8, 1999, Provenzano anended his petition to
i nclude as petitioners the above-nanmed deat h-sentenced i nmates
who are in jeopardy of electrocution in Florida's electric chair.

Under Brown v. Wainwight, 392 So.2d 1327 (1981), the additional

Petitioners should not have been struck. There was no disparity
bet ween the factual and | egal issues.? Each raised the

identical claimon identical facts. Considerations of judicial
econony nust be paranount according to Brown. Since the
Petitioners added to the Anended Petition stand on all-fours with
Provenzano regarding the issue raised in his Petition, they

shoul d not have been struck.

2lln Brown, this Court found disparity between the
Petitioners as to the factual basis for the individual clains.
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Al t hough the court characterized the additional Petitioners
as “interlopers,” Rule 1.250(c) of the Florida Rules O G vil
Procedure contenpl ates that parties nmay be added to an action by
amendnment w thout further order of the court. The stricken

Petitioners should be reinstated.

CONCLUSI ON

The circuit court's order is contrary to the |law and facts.
Based upon the anended petition, the record and the discussion in
this brief, Petitioner urges this Court to grant relief.
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