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STATEMENT OF THE CASE AND FACTS

Appel | ee does not generally accept Appellant’s Statenent of
the Case and Facts (Initial Brief at 2-62), which is both
argunentative and inconplete, and nakes no reference to the
detailed findings of fact nade by Judge Johnson follow ng the
evidentiary hearing. Accordingly, the State presents the foll ow ng
summary of the testinmony of the thirty-three (33) w tnesses who
testified bel ow

Provenzano presented twenty (20) witnesses in support of his
contention that execution in Florida’ s electric chair is violative
of the state and federal constitutions. These included seven (7)
w tnesses who had w tnessed executions of inmates prior to the
Davi s execution; six (6) individuals who had wi tnessed the Davis
execution, as well as three (3) enployees of the Departnent of
Corrections who had participated in the execution itself; and four
(4) expert witnesses, including two - Drs. Price and Kirschner -
who had previously testified in the Leo Jones litigation in 1997.
The State presented the testinony of thirteen (13) wtnesses,
including the testinony of five (5) eyewitnesses to the Davis
execution, including three (3) enployees of the Departnent of
Corrections who had participated in the execution; three (3) non-
expert witnesses and five (5) expert witnesses. The testinony of

each will be sunmari zed.



A Provenzano’s w tnesses concerning executions prior to
Davi s

Provenzano initially called seven (7) wtnesses who had
observed executions prior to that of Allen Lee Davis (R I 37-151,;
187-8), and such wtnesses often testified over the State’'s
obj ections on the grounds of relevancy (R 1 38, 40, 64-5, 76).
Ellen MGarrahan, a fornmer reporter with the Mam Herald,
testified that she had w tnessed the execution of Jesse Tafero in
1990. She stated that a nouthpiece conparable to that utilized
today was enployed then, and that after the current was engaged,
fl ames and snoke appeared at the headpiece (R I 42). She stated
that, in her view, the power was then turned off, and she observed
Tafero’s head and chest nove (R I 43). The witness said that the
electricity had then been turned on again, and that flanes and
snoke had agai n appeared; when the power was turned off, she again
saw Tafero appear to nod or “breathe” (R I 44). \Wen the power was
engaged the third tinme, there was again snoke and fire, but no
nmovenent fromTafero (R 45). Tafero was decl ared dead, and M ss
McGarrahan testified that as she left the chanber, she noted that
one of his fingers had rubbed itself raw against the arm of the

chair (R 46).1

! Provenzano also introduced an investigative report
concerning the Tafero execution (Pet. Ex. #24, No. 40; X | 1817-
1848). The report stated that the fl anes and snoke were caused by
usage of a synthetic sponge, as opposed to a natural sponge, in the
headpi ece, and that after the initial sight of flanmes, the
“automatic two mnute cycle” had been tw ce interrupted. The

2



M chael Mnerva, former head of the Ofice of the Capital
Coll ateral Representative, stated that he had observed the
execution of Jerry White in Decenber of 1995, and that he had seen
White stiffen and thrust against the straps and agai nst the back of
the chair after the power was engaged (R I 69). The witness al so
stated that he had heard what sounded |ike an “intake of breath”
after the nouth strap had been secured (R 1 70-1).

A enn Dickson testified that he was Pedro Medina s spiritual
advi sor and that he had wi tnessed the Medi na execution in 1997. He
said that during the execution, he had seen snoke and flane at the
headpi ece (R 1 79). \When the nedical personnel exam ned Medina' s
body, D ckson saw them| oosen the chest strap, and then saw Medi na
take “two breaths” (R1 80). The witness estimated that after the
mouth strap had been secured, between one and two mnutes had
passed before the snoke and flane appeared (R 85-6). On cross-
exam nation, D ckson stated that he had no nedical training and did
not know for a fact that Medina was breathing (R 1 90-1).

Gregory Smith, Capital Collateral Regional Counsel for the

Northern Region of Florida, testified that he had w tnessed the

report also stated that despite this event, Tafero had experienced
“instant death” (R Xl 1818), and Dr. Frank Kil go, the chief nedi cal
exam ner in attendance, stated that Tafero had been rendered brain
dead after the initial surge of electricity and that any “spasnodic
respiratory activity,” observed by witnesses | ed to “no connotation

that life existed.” (R Xl 1823). This Court cited to Kilgo's
statenent, as well as to nedical exam ner Ham | ton’ s statenment that
“the first jolt obliterated consciousness,” in its opinion in

Buenoano v. State, 565 So.2d 309, 311 (Fla. 1990).

3



execution of Judy Buenoano in March of 1998. He stated that when
the chest strap had first been secured, it “looked too tight,” and
that M ss Buenoano had grinaced; the corrections officer had then
| oosened the strap (R1 95-6). Smith stated that after the current
was engaged, he had seen Buenoano’s body stiffen, and that white
snoke or steam had risen fromthe | eg el ectrode; when the current
was di sengaged, the body had slunped (R 1 105-6).

Rabbani Muhanmmed testified that he was Leo Jones’ spiritua
advisor and that he had w tnessed Jones’ execution in Mrch of
1998. The witness stated that when the chin strap had been
secured, it had been tied tightly, in that Jones’ flesh had
“bul ged” (R 1 117). Wen the current was engaged, Mihammed saw
Jones’ body contract, and, after the electricity started, Jones’
chest made spasnodi c novenents as if it were breathing (R 1 127).
The witness stated that Jones was pronounced dead ten to twelve
seconds after the current was turned off (R I 128-9). Muhanmed
stated that he preserved the body for burial |later that day, after
it had been taken to the nedical examner’s office (R 1 129-131,
149). At this tinme, he took various photographs which indicated,

inter alia, wounds to portions of Jones’ body (R 131-9).°2

2 The State introduced by stipulation a body di agram of Jones
done by Dr. Ham |ton, the Medical Examner for that circuit; while
no formal autopsy was conducted due to Jones’ religious beliefs, an
external exam nation of the body was perfornmed (RI1V 535-6). This
docunent denonstrates that at the tine that Dr. Ham |ton exam ned
t he body, there were no puncture wounds to the head, |eg or chest
or any burns anywhere other than the scalp and calf (Petitioner’s

4



Provenzano al so called Larry Spalding, the original Capita
Col | ateral Representative, who testified that he had w tnessed
fourteen executions in Florida and had never seen any bl ood appear
on the inmate (R 1 188). Additionally, Petitioner read into the
record the prior testinony of Patricia MCusker, a witness to the
Medi na execution, who had seen a flame in the headpiece and
contractions of Medina's chest nuscles, as the nedical personnel
were exam ning the body (R Il 235-43).

B. Provenzano’ s wi tnesses concerning the Davis execution

The first witness to testify as to the Allen Davis execution
was John Moser, the Capital Collateral Regional Counsel for the
M ddl e Regi on. Moser stated that he saw Davis wheeled into the
execution chanber at 7:03 a.m, on July 8, 1999 (R 1 154). Moser
W t nessed Davis being strapped into the electric chair, and stated
that around 7:10 he noted a tensing in Davis’ body; prior to that
point, he stated that he had heard two screans from Davis, after
t he securing of the nouthpiece and chin strap (R1 163-4). Wthin
seconds of the tensing, Mser stated that he observed a trickl e of
bl ood dripping below the veil onto Davis’ collar, and then the
appearance of an irregul ar di anond shaped bl ood stain on the chest
area of Davis’ shirt (R1 164-8). Prior to Davis' exam nation by
t he nmedi cal personnel, Mser saw Davis’ chest nove back and forth

several tinmes (R 168-83). Moser testified that he was not sure

Conposi te Exhibit #25).



at what point the current had been engaged, but stated that the
chest novenents had occurred at 7:13 and that Davis had been
pronounced dead at 7:15 (R | 177, 183-84).

Mar k Lazarus, a DOC enpl oyee, testified that he witnessed the
Al l en Davis execution. The w tness observed Davis being strapped
into the chair, and stated that he sawwater fromthe sponge in the
headpi ece runni ng down around the back and sides onto Davis (R I
195); he observed one of the execution teamnenbers w pe water off
of the floor (R1I 196). After the nouthpiece had been affixed, the
W tness stated that Davis had attenpted to yell out twice (R I
197) . Shortly thereafter, there was a clanging noise and the
circuit was engaged, and Davis’ body tensed (R 197-8). After the
power was turned off, Lazarus saw bl ood dripping from the behind
the face mask onto Davis’ shirt, spreading rapidly (R1 198-9). At
this tine, the witness observed one nmuscle spasm or “shudder” of
Davis’ chest (R 11 201-2). Wen the face mask was renoved by the
medi cal personnel, Lazarus stated that he could see that the bl ood
had come from Davis’ nose (R Il 205).

Sheila MAIlister, another DOC enpl oyee, |likew se testified
that she witnessed the Davis execution. Mss MAlIlister observed
Davi s being strapped into the electric chair, and testified that he
did not appear to be in any pain as a result of the straps (R |1
212). The witness observed the affixing of the nouthpiece, and,

several seconds |later, the securing of the headpi ece and chin strap



(R1I 214). Mss MAIlister heard the sound of a generator, and
saw Davis’ body tense (R Il 216-17). Prior to this tinme, she had
heard Davis make a coupl e of noaning sounds (R Il 217). Wen the
execution was about over, the w tness observed bl ood dripping from
behind Davis’ mask (R Il 217-18). As the nedical personnel were
exam ning Davis, the witness saw Davis’ chest nove three to four
ti mes, novenents which she expressly described as nuscle spasnms (R
1 225-6). She also testified that Davis’ face had appeared to
have a slight red discoloration fromthe tinme that he had sat in
the electric chair (R11 226).

M chael Collins, a nurse at FSP, al so attended the executi on.
He stated that after the nouthpiece was affixed, he had heard a
| oud hi gh-pitched noise fromDavis (R Il 278). After the current
was engaged, he saw Davis’ body tense, and, after the current
st opped, Collins observed bl ood on Davis’ collar, and then on his
chest (RI1 283-4). The bl ood stopped dripping before Dr. Seryutin
went over to examne Davis (R 1l 285).

Steve Wl | hausen, an official wtness escort, testified that
he had al so observed the Davis execution, and that he had w t nessed
ten prior executions (RI1I 289). The witness stated that after the
mout hpi ece was affixed, he heard a muffled nopan from Davis, and
t hat when the current was engaged, he saw the body nove slightly
backwards and tighten, consistent with other executions which he

had witnessed (R Il 290-1). After the execution, WelIlhausen



noti ced bl ood dripping from bel ow Davis’ face nask onto his shirt
(R11 292-3). A fewseconds after the current was di sengaged, the
W t ness observed chest novenents, which he described as nuscle
contractions, again conparable to matters which he had observed
during other executions (R 11 294-6); Well hausen expressly stated
that the novenents did not appear to be breathing (R 11 297).

Dr. Victor Seryutin was the doctor on duty at the Davis
execution, and stated that he had wi tnessed six prior executions (R
Il 298). Seryutin testified that he was surprised to have observed
bl ood on Davis’ shirt, and that after he had lifted the face nmask,
he could see blood in one of the nostrils and realized that the
bl ood was froma nose bleed (R Il 298-9). The w tness specul ated
on the nunber of different causes for the nose bleed, including
Davis’ hypertension and possible injury from the nouth strap
“because he possibly couldn’'t get any air.” (R 1l 296-300). The
doctor, who was standing to the right of Davis, stated that he
t hought that the blood had first appeared before the electricity,
and that novenent of the body had made it appear suddenly on the
white shirt (R Il 300-1). Seryutin said that the blood had not
represented “serious bleeding”, and had in fact been a very, very
smal | anmount, “nmaybe one teaspoon” (R Il 301-2). The doctor
confirmed that he had pronounced Davis dead at 7:15 a.m, and that

he had seen Davis’ chest nove “a little bit” (R 1l 303).



W 1iamDotson, an inspector supervisor with the Departnment of
Corrections, testified that he had attended the Davis execution as
an official wtness. Al though Dotson stated that he was not
famliar wwth the formal protocols, he said that the instructions
whi ch he had been given to attend and wi tness an execution were
consistent wwth them (R 11 245, 258-9). The witness stated that he
had inspected the equipnent prior to the execution and that
afterwards, he had taken the sponges used into custody (R 11l 262,
246) . Dotson testified that, on his own initiative, he took
phot ographs of Davis after the execution, given the existence of
t he nose bl eed, which was unusual (R Il 248, 253), but stated that
he had not conducted a formal investigation (R Il 256). Dot son
testified that the photographs taken had been consistent with the
directive in the protocols that “the specific electrical contact
poi nts” be phot ographed if an unusual incident/problemoccurred (R
Il 262-5).

Robert Thomas, assistant nai ntenance supervi sor at FSP, was a
menber of the execution teamat Davis’ execution. Thomas testified
that one of his specific assignnents was to assist in strapping an
inmate into the electric chair, such responsibility shared by John
McNeill and Carlton Hackle (R Il 313). Thomas initially positions
the waist strap and MNeill buckles and tightens it, and both
i ndividuals are involved in the strapping of the chest, el bow and

wist (RIIl 315). Thomas straps the left arm while McNeill straps



the right arm and Thonas testified that the protocols provided
that the straps be tightened “as tight as | can get them” (R

316). Thomas al so participates in the securing of the nouth strap,
w th Hackle, who actually tightens the strap, and with Assistant
War den Thornton; this strap covers the nouth (but not the nose) and
buckl es on the other side of the electric chair (R Il 318, 341).
Thomas testified that he had seen no reaction “out of the ordinary”
when the nouthpiece was secured on Davis (R Il 320); Thomas
testified that he had heard Davis noban at this point. At this
juncture, the headpi ece (which holds the head el ectrode, and which
has a strap which goes under the chin) was affixed; the headpi ece
goes on top of the saturated sponge (RI11 320-1). Thomas testified
t hat Hackl e had pl aced the sponge on Davis’ head, and that it had
been dripping wet at that tinme; after the sponge was in position,
t he headpi ece was placed on over it (R Il 323). Thonmas testified
that he tightened the chin strap and nade it “tight” (R 11 323-6).
The witness stated that ten to twenty seconds el apsed between the
securing of the nouthpiece and the tightening of the chin strap (R
Il 324); Thomas testified that, after the Warden had gone over to
the tel ephone to tell the Governor that Davis was strapped in, and

before any current was enployed, he had observed two bubbl es of

blood “like [Davis] was breathing” comng out of Davis |left
nostril (R Il 329, 332). Thomas was in a position to see behind
the face mask which covered Davis’ face (R 11 327). The w tness

10



stated that he did not say or do anything at this tinme, because he
knew from experience that the executioner would be throwi ng the
swwtch within five to ten seconds (R 11 339), and because Davi s was
suffering at nost froma nose bleed (R11 328). Thonas testified
that after the current was di sengaged, he saw Davis’ body slunp in
the chair, and that, as the nedi cal personnel exam ned the body, he
saw t he body “heave one tine.” (R 11 334).

John McNeill, wutility supervisor at FSP, was |ikew se
presented at the Davis execution, and offered additional testinony
concerni ng the mai ntenance of the electric chair and its apparat us.
McNeill testified that he assisted in the strapping of Davis, al ong
with Hackle, Thomas and Thornton, being responsible for, inter
alia, the right forearm and bicep straps and in assisting the
attachnment of the leg electrode (RIIl 350). MNeill stated that it
was his responsibility to tighten the waist strap, and said that
there was no single “tightness” for every inmate, as “different
body size determnes it.” (R Il 351-2). The witness said that
after he had tightened the wai st and chest straps, he had to re-
strap and re-tighten them “because sone of Davis’ fat had rolled
over and |oosened thenf (R Il 352). Al t hough McNeill did not
participate in the securing of the nouth strap, he could see the
process from his vantage point; when shown one of the post-
execution pictures of Davis, he stated that the nouth strap’s

position had changed, and that when it had been secured it had not

11



been against the nose (R 11 355). MNeill testified that he had
heard Davis grunt when the waist strap and chin strap had been
secured, which was “normal” (R 1l 358-9, 399). He estinmated that
five to six seconds elapsed fromthe tine that the headpi ece had
been secured and the current engaged (R Il 399). The w tness
stated that he had seen sone chest heaves in other executions after
the current had been turned off, but that he had not seen any in
this case (R1l 361-2). As to the tightness of the straps, MNeill
testified that he was concerned that the straps be tight enough to
secure the inmate but that he did not wish to make them so tight

that the inmate was cut; he said that he examned the straps

particularly to determ ne whether they were too tight (R 111 403-
4) .

McNeill also testified about the chart recorders and
el ectrical equipnment. He stated that previously a Newell TAll

chart recorder had been utilized, which had been replaced in Apri

of 1998, after the four executions (RI1l 362-3). He testified that
it had been recommended in May of 1997 that the former chart
recorder be replaced, as one of the pins “didn’t want to work and
record and rewi nd” and there was a “wheel that was stripped out” (R
Il 365-6); there was no way to obtain parts for the old chart
recorder as it was obsolete (RI11 366). The old chart recorder was
replaced so that the departnent could take advantage of new

technology (R Il 367); the chart recorder, however, plays no part

12



in an actual electrocution (R 11 397-8). MNeill testified that
Ira Whitl ock had contracted with the Departnment of Corrections for
mai nt enance of the electrical system and that he cleaned and
tested the equi pnent on a regqular basis (RI11 369). Although a bid
had been made for formal replacenment of the three breakers on Apri

12, 1999, for the sum of two hundred and sixty-five thousand
dollars ($265,000.00), MNeill testified that this was an
alternative plan, and had never been inplenented (R Il 370-3); he
stated that, instead, mai ntenance and refurbi shnent of the breakers
had taken place between February 26 and March 16, 1999 (R Il 377-
8). The witness identified a letter which he had witten to Jay
Wei chert about possible replacenent of the head el ectrode, but
stated that the decision had been nade not to go forward wth that
purchase (R 11 385-6); he stated that he saw no reason to repl ace
any portion of the leg electrode (R Il 393). He did state,
however, that all three breakers had been refurbi shed since June of
1998 (R Il 387), adding that, if a breaker failed, “you would not

have an execution” (R 11 387-8); the breakers were 1,200 anps whi ch

would trip if their |oad exceeded that amount (R 11 395-6).
McNeill also described the role of the various personnel in the
execution process (R Il 399-400). The witness stated that, once

Warden Crosby indicated that all were ready to proceed, Assistant
Warden Thornton threw the switch, and nodded to McNeill. At this

juncture, MNeill turned on the incomng |ine breaker, which

13



provi ded power to the executioner. The executioner in turn engaged
his breaker, and McNeill signaled to Hackle as each cycl e began;
when Hackle nodded to him MNeill turned off the executioner’s
breaker, and the incomng |ine breaker, and Thornton opened his
breaker (R 11 400).

C. Provenzano’ s expert w tnesses

The first expert called by Provenzano was David Price, a
neur ophysi ol ogi st and psychol ogi st, who also testified in the Leo
Jones litigation; Price is, however, not a nedical doctor (R III
417). Dr. Price has, for many years, specialized in the study of
pai n, and, although studying the effects of electrical current on
t he nervous system has never studied or researched high voltage
electricity, instead utilizing current in the anount of m|llianps
(R 1'I'l 418, 499). Price testified that he had read autopsy
reports, printed materials concerning electrical trauma and
eyew tness accounts of electrocution, and that, in his opinion
judicial electrocution resulted in excruciating pain and “other
negati ve enoti onal experiences such as fear and dread and t hi ngs of
that nature.” (R 11l 423). Price opined that there were three
ways in which pain was likely to be experienced, through the
tightness of the straps, activation of the pain centers of the
brain and stimulation of body tissue by burning (RI11 424). Dr.
Price testified that it was his viewthat the initial current surge

in a judicial electrocution was highly unlikely to instantly and
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permanent |y depol ari ze the brain; the witness further opined that,
in his view, only a small portion of the current actually reached
the brain and that the use of alternating current caused the brain
cells to “repolarize” (R 11l 425-30). Dr. Price stated that, in
his view, the presence of a pulse after the conclusion of an
execution neant that the heart was still punping blood (RI1I1 433).
He said that the heart was protected fromthe current by the | ungs,
as the brain was protected by the skull, which directed the current
towards the spinal fluid (RIIl1 433-4). Price identified a nunber
of “pain centers” in the brain, sone deep inside and sone close to
the surface, and stated that the forner centers would not be
depol ari zed by the current (R Il 435-40). Price said that his
study of histological brain slides had reveal ed no gross anat om cal
abnormality after the passage of current, which, to him neant that
the current had not permanently depolarized the brain (R 111 441-
6). Price also testified that he had studied electrical inpulses
whi ch were produced by the brain and which crossed the scalp (RI1I
446-7) . Based on these studies, Price opined that, during an
execution (when the current traveled in the exact opposite
direction), only one twentieth of it would reach the brain, given
the resistance of the intervening tissues (RI11 447-8, 510-11); if
9.5 anps were admnistered through the head el ectrode, only 450
mllianmps would reach the brain under Price’s hypothesis (R Il

510-11). Price also testified that the presence of current in the
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brain would activate the pain centers and that the current itself
woul d cause peripheral pain, through nuscle contractions and
burning of the skin (R 11l 450-1); the wtness stated that
observations of executed persons confirned this, and that those
executed mani fested sone cl assic signs of pain or disconfort, such
as noani ng, scream ng, gasping for breath and withing (RII11 451-
2). Price stated that a specific study had been nade concerning
facial expressions of pain, called the Ekman Scal e, published in
1978 (R 111 453-4); Price was then shown photographs of Davis
i mredi ately after the execution, and poi nted out what he perceived
to be facial expressions of pain, such as the tightening of the
eyes, winkling of the nuscles at the tip of the nose and dropping
of the jaw (R 11 455-65).

On cross-examnation, Dr. Price conceded that his theory to
the effect that Davis and others suffered conscious pain during
el ectrocution was not generally accepted within the scientific
community (R I1I11 419, 476-7). The witness stated that current as
low as 100 mllianmps would cause fibrillation of the heart, and
that several mllianps to the brain would be sufficient to render
one unconscious (R IIl 481, 496-7). Price stated that bl ood was
one of the nost conductive portions of the body, and acknow edged
that bl ood was present in the brainin large diffuse quantities (R
11 485-6). The witness further stated that if the entire brain

was permanently depol arized as a result of the application of high
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voltage electricity, an individual would |ose consciousness
instantly, within the first second. Price |ikewi se agreed that
when one is unconscious, pain is not experienced (R Il 491-2).
Price likewse agreed that a single breath, regular pattern
breathing, a heartbeat or even a spasned nuscle or twtching

muscl e, in and of thenselves, would not indicate consciousness (R

1l 492). The witness testified that pain traveled at a slower
rate or speed than electricity (R 111 498), and that nose bl eeds
were not necessarily painful (R11l 501). He also stated that the

Ekman study had never been applied to facial expressions on dead
bodies (R 11l 501).

Provenzano’ s next expert was J. Patrick Reilly, a part-tine
physi cs professor and consultant. Although Reilly had made a st udy
of the effects of high voltage on humans, his experinments had
| asted for only a mcrosecond or mllisecond, and had not refl ected
the duration of Florida’s execution cycle (RI1I11 543, 546-7); while
Reil Iy had sone experience with el ectrical accidents, none i nvol ved
a head to leg electrode path or, again, the duration of Florida' s
execution cycle (R 11l 547-9). Reilly testified that he had read
the transcripts of the Leo Jones litigation, as well as autopsy
reports and phot ographs, and that he had reached the opinion that
the effect of judicial electrocution on the tissues of the human
body involved a constellation of reactions, including the

excitation of sensory neurons throughout the body, the excitation
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of neurons within the brain, the excitation of notor neurons
t hr oughout the body, burning at certain portions of the body, non-
t hermal destruction of other portions of the body and excitation of
the heart (RI11 552-3); the wtness then detail ed each phenonenon.
Reilly testified that he had sought to determne the current
density during an el ectrocution, and had concl uded t hat the current
density of the face would be two thousand tines higher than the
threshol d for high tol erance of pain; he al so stated, however, that
he could offer no opinion as to whether the individual would be
conscious at the tinme or able to suffer pain (RI1I11 563-5). Reilly
testified that the current density would vary throughout the body,
given the ununiform conductivity of the various tissues (R II1
567). In determining the difference between the current density in
the brain and on the skin on the outside of the skull, Reilly
relied upon two case studi es, one involving a nonkey and t he ot her
a human skull, in a saline bath (R 11l 570). Extrapolating from
t he nonkey study, the witness opined that current density woul d be
fifty times higher in the scalp than within the brain, and that if
9.5 anps were adm nistered to the scalp, the current in the brain
woul d be forty (40) mllianps per square centineter or 1.2 anps (R
1l 571-2; 1V 604-6). The witness also testified that the currents
enpl oyed during a judicial electrocution would excite the notor
neurons within the brain, as well as cause nuscle contractions

t hroughout the body leading to tetanus (R 111 573-5). Dr. Reilly
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stated that the current density determned the thermal effect and
the existence of burns on the skin, opining, however, that the
tenperature rise within the brain was insufficient to thermally
damage the tissues of the brain and thus depolarize it (RI1I 582-
3); conversely, however, based upon ani mal studies and accounts of
open heart surgery, the witness stated that the current was too
strong to guarantee fibrillation of the heart (RI11l 591-3). On
cross-examnation, the witness did state that application of ten
(10) anps would result in cardiac asystole or standstill (R 11
597). He also stated that he had reviewed Florida s execution
protocols and that the anmounts of anps and volts therein presuned
a certain resistance; he further agreed that in electrocution the
anperage was the lethal portion of the electricity (RI111 602-3).
Provenzano’ s next expert was John Wkswo, a physics professor
from Tennessee, wth specialities in biological physics and
bi onedi cal engi neering; Dr. Wkswo, however, is not an electrical
engi neer or a physician (R1V 618). The wtness stated that he had
been asked to determ ne whether judicial execution in Florida's
electric chair led to instantaneous and painl ess death, and that
his conclusion was that it did not; he also stated that the
t hreshol d of current or voltage for instantaneous or painless death
was unknown (R IV 623). The witness based this conclusion upon
accounts of agonal breaths or heartbeats in electrocutions, as

recounted by wtnesses, as well as wupon articles involving
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accidental electrocutions (R1V 633-7). 1In this |latter respect,
W kswo recounted in sone detail the eleven (11) articles upon which
he relied, none of which, he | ater conceded, had the sane vari abl es
in regard to current path or duration of current as a judicial
el ectrocution (R IV 639-47; 687-9). The witness stated that it
woul d be possible for an inmate to maintain consciousness for
fifteen to thirty seconds into an electrocution, and that during
this tinme, the nmuscles woul d be contracting and tetani zing, and t he
respiratory nuscl es woul d be paral yzed, raising the | evel of carbon
di oxi de and causing intense pain (R IV 652-8). W kswo sai d,
however, that he did not know how many m | |ianps proceedi ng t hrough
the brain would cause unconsci ousness, and that he could not say
whet her an unconsci ous person coul d perceive pain (R1V 633-4). As
to the chart recordings and circuitry of the electric chair, Wkswo
testified that Florida's electrical system was one of current-
regul ated vol tage, neaning that the machinery “senses the electric
current that is being delivered to the inmate and adjust[s] the
voltage to maintain the current near the desired value”; if the
current were too high, the circuit breakers would trip, meaning
that the device was current limted (R IV 659-60). The wi tness
stated that he had reviewed the chart recordings of the last five
executions, and that a constant anperage was reflected (RI1V 661).
W kswo di sagreed with the contention that the voltage was preset,

and also stated that he could not explain the fact that the
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recordi ngs showed full voltage and no current at the begi nning and
end of each execution (RI1V 662-71). Wen asked whet her the design
of Florida’ s electric chair was to provide current throughout the
body, Wkswo stated that the chair was “designed to kill peopl e by
t he equi val ent of beating themto death wwth a sheet of plywod,”
an answer |ater stricken (R 1V 652-3).

Provenzano’ s final w tness was Robert Kirschner, a pathol ogi st
who presided over the second autopsy on the body of Allen Davis;
Ki rschner, however, has no specialized training in the effects of
high voltage electricity on the body (R IV 735). The w tness
stated that an external exam nation of the body had reveal ed “hal 0”
burns on the scalp, as well as “accessory burns” on the face and
“arching” burns on the | ower abdonen or suprapubic region, as well
as on the inner thigh and calf (RIV 740-1). Kirschner stated that
he had observed the presence of petechial henorrhages around the
eyes, on the eyelids and on the eye itself, which were consistent
wi th asphyxiation (R IV 741, 776-7). The wtness also said,
however, that the “mechani smof execution” would itself cause sone
asphyxi ati on, although Kirschner posited that the petechiae were
also attributable to the fact that the nouth strap had all egedly
partially obstructed Davis’ breathing (R IV 747-9). The
pat hol ogi st stated that asphyxi ation would irreversibly damage the
brain within two to four mnutes and that sonme persons woul d | ose

consciousness in several seconds or up to a mnute (R 1V 757-8).
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Kirschner, however, acknow edged that petechiae were not specific
to asphyxiation, and that asphyxiation was part of the process of
every death, no matter what the cause (R IV 779-81). The w tness
stated that one could noan while being asphyxiated but that the
presence of two npbans coul d suggest that inhalation was necessary
and that the individual was getting some air, as air was passing
over the vocal cords (R 1V 781-3). Likew se, the presence of the
bubbl es of blood in Davis’ nose would indicate that sonme breathing
was going on (R1V 790-1). Kirschner further acknow edged t hat the
phot ographs indicated that the chest strap on Davis had been
rel eased, and that at l|least to sonme extent, the body could have
sl ouched or slunped in reaction thereto (R 1V 784-6). Kirschner
testified that Davis’ nose bl eed had been caused by the “face mask”
protrudi ng upwards and pushing upwards on the nose, although the
witness also testified that the specific source or cause of the
nose bl eed was never found (R IV 752, 772, 787). Kirschner stated
that Davis’'s nasal cavity |ooked perfectly normal and that there
was no reason to believe that he was predi sposed to nose bl eeds or
t hat any nedi cati on was responsible (RI1V 752-3). Al though actual
bl eeding after the current had been turned off could indicate that
the heart was still punping, the wtness also acknow edged t hat
bl ood can spont aneously ooze fromtissues after death and that the

slunping of the body could cause oozing (R IV 749; V 805-6)
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Kirschner testified as to the burns and stated that those on the
| ower part of the body had not been caused by a strap (RI1V 756-7).

The w tness al so stated that Davis had el ectrical burns on his
forehead fromsaline solution dripping down fromthe headpi ece (R
IV 759). Kirschner stated that the brain was probably depol arized
during a judicial electrocution by anperage as lowas 1.2, and t hat
depol ari zation |led to unconsci ousness; once one was unconsci ous,
one could not feel pain (RIV 793, 797). Likew se, unconsci ousness
woul d followfibrillation of the heart, and such fibrillation could
be caused by several hundred mllianps of current (R IV 793-4).
Kirschner also testified that if in fact Davis’ chest noved tw ce
after the current was turned off, such would indicate that there
was still sonme brain activity and that his brain had not been
i mredi at el y depol ari zed; on cross-exam nati on, however, the w tness
acknow edged that he had not been advised that several w tnesses
had testified that Davis’ chest novenents were spasns, as opposed
to attenpts to breath (R 1V 751-2, 767-8). He also stated that
agonal pul se and respiration were part of every dying process, and
that the individual would “likely” be unconscious by this time (R
IV 795, 798). Although Kirschner criticized Dr. Ham lton for not
removi ng Davis’ tongue and testes, he stated that such were not
relevant to the cause of death, which he determned to be
el ectrocution and partial asphyxiation (RIV 752, 788). Kirschner

did not provide a formal witten report of the autopsy which he
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performed, and, although photographs were taken at the tinme, such
were never produced to the court or to counsel (RIV 771).

D. State’s eyewitnesses to the Davis execution

The State first called WIliam Mise, a DOC enpl oyee, who had
wi t nessed the Davis execution. Mise testified that he was in the
execution chanber itself, and that he heard a groan from Davis
after the nmouth strap had been affixed (R1V 706, 712). After the
current was turned off, he observed bl ood on Davis’ shirt, and two
“possi bl e breathing” or heaves fromhis chest (R1V 708, 714-5).

The next w tness was Thonas Var nes, anot her DOC enpl oyee, who
stated that after the execution, he had seen bl ood on Davis’ shirt
(R IV 719). The witness believed that the blood had been the
product of a nose bl eed, because he hinself had been taking high
bl ood pressure nedication for twenty years and it was not unusual
for himto have a nose bleed; he stated that such nose bl eeds were
not painful (R IV 721). After the face mask was affixed, Varnes
stated that he heard two nbans (R IV 722). He testified that the
sounds occurred | ess than a mnute before the current was engaged
and that, by 7:11, the strapping process was underway, wth death
bei ng declared at 7:15 (R 1V 725).

The State also called Assistant Warden A.D. Thornton, who
testified that part of his execution duties was to position the
mouth strap while Carlton Hackle and Robert Thomas buckled it (RV

811-13). The mouth strap buckles behind the chair and actually
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securely positions the head against the chair (R V 830-1). Shown
phot ographs taken after the execution itself, Thornton stated that
the nouth strap had changed position, in that it was higher up on
the face and closer to the inmate’'s nose than when it was
positioned prior to the execution (RV 814-15). Thornton testified
that Davis’ face had begun to turn red as the nouth strap was
affi xed and that he did not appear to have any troubl e breathing
(RvV 818-19). He stated that he had also heard Davis man (R V
820). The witness testified that he woul d not have expected a DOC
enpl oyee to have reported to himor to Warden Crosby observati on of
bl ood from Davis’ nose prior to the execution (R V 839-40).

The State also called WIliam Mitthews, a physician's
assi stant who exam ned Davis after the current was di sengaged. The
W tness stated that he had attended nobst executions since 1981 (R
VI 1021). He stated that he had observed the nouth strap being
affixed to Davis and that the strap had not inpinged on his nose in
any way or pushed his nose up; the witness affirmatively stated
that Davis did not appear to have any difficulty breathing (R VI
1024, 1046). Matthews stated that “a half a m nute” passed between
the time that the nouth strap was placed on Davis and the head
pi ece shroud covered his face (R VI 1047). Matt hews testified
that, after the shroud covered Davis' face, he could still tel
t hat Davis was breathing, in that he observed “rhythm c novenent of

t he chest expanding and contracting.” (R VI 1048); he also stated
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that he heard two groans after the nouth strap was secured (R VI
1035). Matthews testified that he approached the body wthin
seconds of the current being disengaged and checked for signs of
life; he detected no pulse, no heart sounds and no |ung sounds (R
VI 1037, 1025-7). The witness also stated that, after he | oosened
the chest strap, the body had slunped forward (R VI 1039, 1067).
Shown one of the post-execution photographs, Mitthews testified
that the nmouth strap was the only thing holding Davis’ body up at
that time (R VI 1040, 1047). WMatthews testified that he observed
two nmuscul ar novenents in the chest area, |like a shrug; he stated,
however, that he did not detect any signs of life at this tine (R
VI 1027).

Warden Janmes Crosby also witnessed the Davis execution.
Crosby testified that he observed the nouth strap being secured on
Davis (R VIl 1360-3). Just before the execution, Davis nmade two
muf fl ed sounds and the headpiece was affixed (R VII 1363-4).
Crosby expressly testified that the chin strap of the headpi ece was
to be pulled snug enough to be tight, but not so tight as to cause
unnecessary pain, as such was not part of the process (R VIl 1365-
6). The witness stated that the intention was to put the “cap” of
t he head el ectrode on the crown of the head, although the protocols
did not expressly mandate such (R VIl 1366); he also testified that
t here shoul d be drops of water show ng underneath the sponge on the

head, but not necessarily running down the face, in order to ensure
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that the sponge was adequately wet (R VII 1331, 1371). Cr osby
testified that he had discussed with his staff the necessity that
they report anything unusual during the course of an execution
process to him and that he woul d have expected Thomas to have told
hi m about the blood at the tinme that he observed it (R VII 1334,
1370); on the other hand, because there had never been any prior
di scussi on about blood, Crosby stated that Thomas m ght not have
known t hat he needed to call attention to such matter (R VII1 1370).
The warden |i kew se testified that he woul d not necessarily expect
Dr. Seryutin to have reported anything to him as he was not a
formal nenber of the execution team (R VII 1368). Crosby did
state, however, that if an inmate appeared to need nedical
attention, he woul d seek the doctor’s advice, and that if an inmate
fainted, or anything |like that, he would have the doctor exam ne
him (R VIl 1368-9, 1338). The warden expressly testified that
Thomas’ failure to advise him of the sight of blood during the
Davis execution was a problem which needed to be fixed (R VI
1339).

Warden Crosby also testified extensively as to the execution
protocols and the chart recorder. The witness stated that he had
been warden at Florida State Prison for only a short tine prior to
the four executions which occurred in 1998, and that he had
expended great effort to nake hinself famliar with the protocols

and process (R VIl 1326-8). He stated that they had conducted a
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nunber of “walk throughs” of an execution, and that he had
di scussed with nmenbers of the execution teamtheir specific roles
as well as all relevant procedures (R VII 1328-9). Cr osbhy
testified that he participated in and observed testing of the
el ectric chair, going over the protocols at such tine to ensure
that the desired or anticipated results ensued (R VII 1329-30).
Crosby stated that after an inmate was totally strapped in, he
woul d advi se the Governor of that fact and ask if there were any
stays of execution (R VIl 1335). |If there were not, Crosby would
| ook to both Thornton and Hackl e to advi se hi mof anything awy; if
he were not advised of anything, Crosby would nod to Thornton who
woul d then release theinitial swwtch (RVIl 1335-6). Crosby woul d
then look to the electrician and executioner who would |ikew se
sequentially open their switches; all of this would occur in |ess
than ten seconds (R VII 1336-7). Crosby stated that, after the
executions in 1998, he had noted that the figures on the chart
recordi ngs had not corresponded to the exact anounts of anperage
and voltage set forth in the protocols (R VIl 1334-5). Crosby had
di scussed this matter wwth the el ectrical engineer, as well as with
managenent and | egal staff, and had concl uded that essentially the
matter was one of semantics and that the protocols did not need to
be revised (R VII 1344-54); Crosby stated that the engi neer had
advised himthat the figures set forth in the protocols did not

take i nto account variance caused by the resi stance of the executed
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inmate, despite any preprogrammng (R VII 1346-47). Cr oshy
testified that, follow ng the 1998 executions, he had repl aced the
chart recorder with a nore nodern one, as the former machi ne had
seened nore prone to error or giving false readings (R VIl 1354-
56) . The warden acknowl edged that while engineer Witlock had
recomended meking this change in 1997, he had only becone warden
in early 1998 (R VIl 1355-6); Crosby stated that he had no
indication that the former chart recorder had been inaccurate (R
VI 1357). Warden Crosby testified that to the best of his
knowl edge and ability, he had carried out the protocols set by the
State of Florida for execution in the electric chair (R VIl 1339-
40) .

E. State’s other non-expert w tnesses

The State also called Walter Zant, the former superintendent
of Georgia s Departnent of Corrections. Zant testified that he had
overseen ei ghteen executions by el ectrocution in Georgia, and that
Ceorgia utilized an execution cycle of between 1.2 and 4 anps, in
a cycle conprising two mnutes, with 2,000 volts adm ni stered for
4 seconds, 1,000 volts for 2 seconds and 208 volts for the
remai nder of the tinme (R VII 1291, 1293-4); the actual anperage
woul d vary given the resistance of the executed inmate (R VI
1294). Zant testified that Georgia utilized two chin straps and no
formal nmouth strap (R VIl1 1292-3). The purpose of the straps was

to prevent novenent in the electric chair and to carry out the

29



execution in a humane manner (R VII 1292). Like Florida's
nmout hpi ece, one strap secured the inmate’s head to the chair
itself, and was fastened to the back of the chair, whereas the
ot her went underneath the chin, like a football helnet, and was
designed to keep the head el ectrode in place (R VIl 1292-3). Zant
testified that the straps were affixed “very tight” to prevent
movenent and to keep the equi prment from being dislodged fromthe
head (R VII1 1293). Al though neither strap formally covered the
nmout h, both straps forced the inmate’s nmouth closed (R VIl 1301-2).

Al t hough both WIliamHam | ton, the pathol ogi st who conduct ed
the initial and official autopsy on Davis, and lIra Witlock, the
el ectrical engineer under contract with DOC, were qualified as
experts, each provided essentially “fact” testinony, and their
testimony wll be sunmarized herein. Dr. Hamlton (whose
deposition was formally read into the record) testified that he was
the nedical examner for the Eighth Crcuit and that he had
personal | y conducted autopsies on thirty (30) i nmates who had been
executed through electrocution (R VI 1058). The witness stated
t hat an external exam nation of Davis’ body had reveal ed el ectri cal
burns on the crown and forehead, on the suprapubic region, on the
right thigh and on the calf region (R VI 1069). Prior to his
deat h, Davis had not been in good health, in that he was markedly
obese and had a history of hypertension (R VI 1073). The bl ood on

Davis’ face and shirt was attri buted to an ordi nary nose bl eed, and
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Dr. Ham Iton stated that if Davis had not received the electrica

current at the time, he would not have had the nose bleed (R VI

1075-6). The witness likewi se testified that, while the burn rings
on the scal p were sonewhat nore prom nent than others he had seen,
they were consistent with those observed within the |last five or
six years (R VI 1076-7); Hamlton stated at one point that the
burns were postnortem but |ater stated that he could not tell (R
VI 1077, 1082). Ham [ ton testified that the current path in a
judicial electrocution in Florida was from the top of the head
t hrough the brain and brain stem through the trunk of the body and
out the leg; admnistration of the current in this fashion would
result in imediate |oss of consciousness and death, as well as
i mredi at e massi ve depol ari zati on of the nervous system (R VI 1079).

The witness stated that the adm nistration of either 10 or even 4
anps would result in imedi ate death (R VI 1081). Hamlton stated
that he had noticed vascul ar congestion or discol oration of Davis’

face, which he described as an agonal event (R VI 1091). Dr .

Ham [ ton testified that he had seen burn rings in other inmates
whi ch had shifted fromthe top or crown of the head (R VI 1105).

The witness stated that, in his opinion, the burns to the groin
area had been caused by the netal buckle of a strap (R VI 1109-
1112); Hamlton also stated that Davis' obesity would have
contributed to the |ocation of sonme of the burns, given the fact

that his belly had | apped over the belt (R VI 1112, 1122). The
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witness did not recall seeing blood on any prior electrocuted
inmate, but stated that the volune of the nose bleed had not been
dramatic (R VI 1109, 1118).

Ira Whitl ock, an electrical engineer under contract with the
Department of Corrections, testified that he had originally been
contacted by FSP in 1997 about servicing a chart recorder, and that
he subsequently devel oped a preventative naintenance program for
the execution apparatus and circuitry (R VII 1207). Thi s
mai nt enance schedul e was conparable to and based upon nationa
gui delines, and was |i kew se conparable to that utilized in other
industries (RVIIl 1218-1220). Wi tlock stated that all of the work
which he had done on the machinery could be characterized as
mai nt enance, and that when he had in fact begun the program the
equi pnent had still operated, but was in a state of disrepair
sinply fromnegl ect; he expressly stated that all probl ens had been
addressed (R VIl 1251). Whitlock testified that he had exam ned
and tested the electric chair, and, further, that he had tested t he
electrical circuitry periodically (R VII 1207-8, 1222). The
W tness gave a detail ed expl anation of howthe circuitry operated,
stating that the generator had a capacity of 2400 volts and that
when the generator was engaged, 2400 volts would be sent to the
incomng line breaker (R VIl 1210). The circuitry continued on to
t he execution breaker, which applies a potential across the i nmate

whi ch introduces a current (R VIl1 1212). As soon as the in |ine
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breaker is closed, the chart recorder is initialized and wll
reflect a voltage of 2400 volts, even while the other breaker is
still open and no current is flowwng (R VIl 1215); anperage w ||
not be registered until the other breaker is closed and the circuit
conpleted (R VII 1215). Witlock testified that there are a total
of three breakers, the additional one being an interchangeable
spare. The production of these breakers ceased in 1967 (R VI
1211). However, all three of the breakers had been repaired or
refurbished wthin the last thirteen nonths, and all were in
excel l ent operating condition (R VII 1211-12).

As to the anps and volts set forth in the protocols, Witlock
testified that such figures assunmed a known resistance (R VII
1216). Whitlock testified that the generator was a constant
vol tage device, whereas the apparatus was a current controlled
device, neaning that if the current had to be decreased, resistance
woul d be added; the saturated core reactor was the part of the
machi nery which limted the current to the predeterm ned phase (R
VI 1216-17). Whitlock testified that he calibrated both the
meters and the chart recorder, and added that the chart recorder
had nothing to do with the operation of the circuitry, and that the
equi prent would function perfectly without it (R VII 1221-2).
Whitlock testified that he was present at the testing of the
electric chair on July 7, 1999, the day before the Davis execution,

and that the systemhad operated as i ntended with no anomaly (R VI
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1223); the witness |likewse testified that he had been present
during the Davis execution itself and that the chart recorder
“indicated circuitry operated as it was designed and intended” (R
VII 1224). Wi tlock al so observed t he anperage and voltage neters
t hensel ves during the el ectrocution, as well as the chart recorder,
and stated that the readings were consistent (R VII 1226). The
W tness stated that he had recommended replacing the prior chart
recorder, and that the | anguage of the protocols could be rewitten
toreflect that the specific figures utilized presuned a resistance
of 260 ohnms (R VII 1243). The witness stated that, as an engi neer,
he felt that the | anguage coul d be erroneous, but that it was stil
correct (R VIl 1245, 1243); he also stated that the |anguage had
been witten by a | ay person, as opposed to an engi neer, and that,
by it very nature, it was going to be erroneous (R VII 1250).
Whitlock testified that when he had attested that the nmachi nery had
operated as i ntended and that no anomaly had occurred, he had been
referring to the electrical equipnment (R VIl 1249).

F. The State’ s expert w tnesses

Dr. Kris Sperry is the chief nedical exam ner for the State of
CGeorgia, has perfornmed autopsies on individuals executed by
el ectrocution, and has additionally w tnessed two executions; he
participated in the second autopsy of Allen Davis with Dr.
Kirschner (RV 844-8). Sperry testified that the purpose of this

aut opsy was to determ ne the cause or source of the nose bl eed, but
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stated that such was never truly found; although the bleeding
occurred up inside the left nostril, Sperry did not feel it had
originated in the septum (R V 857). The witness testified that he
saw no abrasi ons whi ch coul d have caused the nose bl eed and saw no
evidence of pain associated wth it (R V 858-9). Sperry
specifically stated that Davis’ history of hypertension played a
role and that nose bleeds were common with individuals with high
bl ood pressure (R V 850, 872); the presence of blood did not nean
that the heart was still beating, as “blood will drain fromsoneone
who is dead and can drain sonetinmes for hours very slowy.” (RV
915). Sperry was shown phot ographs of Davis in the electric chair
i mredi ately after the execution, and expressly testified that the
mout h strap had not pressed over Davis’ left nostril and had not
pushed his nose up or nade it bleed (R V 922, 993). Sperry
repeatedly testified that he had exam ned the nose for any sign of
abrasi on possibly caused by the nouth strap which, in turn, could
have caused the nose bl eed, and found absolutely no evidence, and
further stated that even if the strap had pushed upward on the
nose, it would not have caused bl eeding where it occurred (R V 993;
VI 1006, 1011). The witness testified that the nose bleed
represented a spontaneous rupture in the left nostril and that the
nmost probable cause was high blood pressure related to the
i medi ate stress that Davis was under (R VI 1004-5); Sperry

testified that fear raises blood pressure (R VI 1010-11). The
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witness also expressly testified that the nouth strap had not
occl uded Davis’ breathing, in that his nasal passages were open and
he could breathe, even if the strap probably produced sone
disconfort (RV 994-5). Sperry testified that while petechiae were
in fact associated with asphyxiation, too few were found in Davis’
eyes to be consistent with the death truly attributable to such
cause (R V 849-65). The witness stated that he had observed one or
two on the inside of the eyes, none within the nouth or on the
lips, and sone around the eyes or on the inside of the upper cheek
areas (RV 862). Sperry stated that it was unusual for so fewto
be found in the eyes, in the context of an asphyxiation death, and
said that death from such cause typically resulted in fifty
henmorrhages in the eyeball itself; the witness testified that
finding up to twelve (12) petechiae was not in and of itself an
absol ute di agnosis of asphyxia as “they can be seen in anyone who
dies of anything.” (R V 862-5). Sperry also testified that the
fact that Davis coul d make audi bl e noi ses after the nmouth strap had
been secured nmeant that he had to have the ability to breathe and
that his chest was noving air (RV 874-5). Sperry stated that the
congestion of blood in the face was a commobn observation in
deceased individuals, and that it had occurred during the dying
process or as a result of the Valsalva Mneuver, a voluntary

hol ding of the breath (RV 866-9); Sperry testified that the nouth

36



strap woul d not have affected the fl ow of blood to either the brain
or the heart (R V 869).

Sperry testified that the arcing burns on Davis’ thigh and
abdonmen were attributable in part to his obesity, in that the skin
folds of his abdonmen could create a space which would cause the
current to arc. Additionally, due to Davis’ size, the wtness
stated that he woul d have expected hi mto be sweati ng profusely and
that the accunul ation of sweat on the skin surface woul d conduct
current; Sperry did not believe that the burns were attributable to
the buckle of the strap (R VI 1001-3). Sperry also expressly
testified that all of the burns on Davis' body were postnortem
meani ng that they had occurred after his brain was dead; such being
the case, Davis would not have felt any pain (R VI 1007). The
W t ness expressly noted that Davis’ eyebrows had not been singed (R
VI 1008). Sperry testified that the adm nistration of 10 anps of
current to the brain would cause instantaneous depolarization and
obliteration of the brain cells, and that such woul d occur “faster
than the snap of a finger.” (R V 849); he noted that electricity
traveled at 186,000 mles a second, so fast “that it’s actually
i npossible, really, to conceive it in the course of human
experience.” (R V 849). Sperry testified that the sanme result
woul d obtain if 1.2 anps were adm nistered, as “that anmount is nore
than enough to overcone the normal electrical activity of the

brain.” (R YV 849-50). This level of current, additionally, would
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produce instantaneous unconsci ousness, and an unconsci ous person
cannot feel pain; pain, however, travels at a rate of 4 mles per
hour (R V 850-1). The nechanism of death in a judicial

el ectrocution is heating of the brain, which causes irreversible
damage, and the current will cause the heart to stop and wll also
paral yze all of the nervous functions in the body (R V 851-2).
When the current is stopped, sone spontaneous heart novenent nay
begin, but the heart has been irreversi bly damaged, and the brain
is well above the tenperature from which it could recover (R V
852). Sperry testified that he would not expect to see visua

evidence of the thermal heating in the brain tissue in a
hi stol ogical slide, and disagreed wth the contention that the
thermal heating had to constitute “cooking” of the brain in order
to be effective (RV 873-5; 895). As lowa current as 75 mllianps
al so would cause heart fibrillation, neaning that the heart was
irrevocably damaged (RV 875-7). Sperry also testified that nmuscle
spasns were not unusual during the dying, or agonal, process (RV
878-9). On cross-exam nation, Sperry testified that the brain
itself had no intrinsic pain sensors, which is why “neurosurgery
can be done on people who are awake and can talk to the
neurosurgeon.” (R V 889). Sperry disagreed with any contention
t hat the usage of alternating current during an el ectrocuti on woul d
allowa cell to “repolarize” itself, because the initial current of

depol ari zati on woul d have been “li ke a tidal wave” (RV 890-1). As
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to the current pathway through the body during an el ectrocution,
Sperry testified that such would largely be determned by the
conductivity of the various tissues (R V 895-8).

The State’'s next expert wtness was Jay Wichert, an
el ectrical engineer who manufactures execution equi pnent, and who
has previously tested and examned Florida s electric chair.
Weichert testified that the specific anpbunts of anperage and
vol tage specified in the protocols were “average nunbers,” and t hat
it was expected they would vary with the size or resistance of the
executed inmate (R V 943). The figures represented a known
resi stance of 242 ohns (R V 944). Wei chert expl ai ned that
Florida s electrical circuitry was current regul ated, neani ng that
it limts current by reducing the voltage level; he said that
instead of the circuit “going quite high as it would with a fixed
2,300 volts, the current drops down because the regulatory
circuitry tells it to.” (R V 944). The witness said that the
electric chair was tested with a bank of resistors with a known
ohm c val ue; given the known resistance, the sanme results woul d be
expected and anomalies could be easily detected (R V 946).
Wei chert testified that the testing equipnent utilized in Florida
was the sane design as he had fashioned for use in other states (R
V 946); the parts utilized were standard within the electrical
industry (RV 947-8). Wichert exam ned the chart recordings for

the July 7, 1999, test, noting that each “block” on the chart
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recording represented 150 volts (R V 950). The chart recordings
showed an initial reading of 2,400 volts, prior to energizing the
last of the switchgear and release of the current, a result
attributable to the placenent of the chart recorder within the
circuitry (RV 951, 965). The results obtained were identical to
those set forth in the protocols, whereas the chart recording for
the Davis execution itself showed a dropping to 1,500 volts from
2,400, and a slightly higher anperage, given Davis’ relatively | ow
resistance (R V 955-9).

Weichert testified that this result did not nmean that the
machi nery was not functioning correctly or as designed, and,
i ndeed, reflected the exact opposite (R V 955-8, 987). Wichert
cal cul ated Davis’' resistance as 150 ohns, which he testified was
| ower than average, but not unusual (R V 958). The wi tness stated
that the voltage reflected in the chart recordings fromthe Davis
execution was not the level specifically provided for in the
protocols, but noted that the cycle had begun with the progranmmed
2,300 volts, which was set forth in the protocols (RV 967-8). He
stated that due to Davis' resistance and the regul atory nechani sm
of the machi nery, the actual voltage and anperage adm ni stered was
1,500 volts, 9.5to0 10 anps with the first cycle, 600 volts, 4 anps
with the second cycle, and 1,500 volts, 10 anps for the final cycle
(RV 978-9). He stated that the equi pnent “knew’ what the desired

| evel of current or anperage was, in the 9 to 10 anp range, and
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that, if necessary, the regulatory circuit woul d reduce t he voltage
to obtain that result, exactly as the nmachinery had been desi gned
to do (R V 967-8). Wichert exam ned a proposed anendnment to the
protocols, and stated that he disagreed with its |anguage (R V
971), but added that the protocols thenselves were not well

witten, in that both voltage and anperage should not have been
expressly specified (R V 983); if the equipnment was controlling
voltage, the “inmate would be controlling current” (R V 983).

Wei chert stated that when he was asked to exam ne the origina

chart recorder in 1997, he thought that one of the representations
made was that it was suspect, given that it has to have been
replaced for sone reason (R YV 975-6).

The State’s next expert witness was B.J. W/lder, a professor
eneritus of neurology at the University of Florida, as well as a
physician; WIlder testified for the State in the Leo Jones
litigation. WIder has specialized in the study and treatnent of
epi | epsy and convul sive disorders, and testified that electrical
stinmulation of the brain was used very often in the study of
epilepsy (R VI 1128, 1135); WIlder also had participated in both
ani mal and human  studies. The witness stated that
el ectroconvul sive therapy invol ved the adm ni stration of 100 to 120
volts and 250 to 300 mllianps, and that such adm nistration
produced unconsciousness in the patient, who |later reported an

absence of pain (R VI 1148-9). Asked about the result of the
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adm nistration of 1,500 volts and 10 anps of current to the human
body, by head to leg current pathway, Dr. WIlder testified that
such would result in the | oss of consciousness “wthin a matter of
mlliseconds,” and that the admnistration of Florida s full
execution cycle would cause nassive or conplete depol ari zati on of
every cell in the cerebral cortex, brain stemand thal anus, to such
an extent that the cells would never recover; an individual
receiving such amount of current flow could not receive any
sensation of pain “wthin a few thousandths of a second” (R VI
1152). Wlder affirnmed that electricity travels faster than pain
and t hat an unconsci ous person cannot perceive pain (RVI 1153); he
al so stated that Florida s execution cycle woul d not induce fear or
dread (R VI 1153). Dr. Wlder specifically disputed the notion
that alternating current could repolarize a cell, in that a neuron
coul d not be repolarized by shocking it again, and repol arization
could not occur if the cell had initially been massively stinul ated
(R VI 1154, 1173). Wl der testified that the brain could die
before the body, and that the criteria for pronounci ng death was an
absence of a pulse, respiration and blood pressure (R VI 1154,
1157). The witness said that a trenmendously stressful event, such
as inpending execution, could result in an elevation of blood
pressure (R VI 1158). On cross-exam nation, the wtness
specifically rejected the contention that his conclusions or

opinion rested solely on his work with epilepsy (RVI 1160-1). He
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also stated that he had read articles about survivors of high
vol tage accidents, but cautioned that single incidents could not
equate with normal physiol ogical experinents, given the nagnitude
of differences (R VI 1161-2, 1173-4). Wl der said that while the
brain could be “fooled,” pain did not originate within the brain (R
VI 1166-7). As to current density or the pathway bet ween t he head,
brain and skull, Wlder testified that the bone of the skull was
menbr anous, which nmeant that there were blood vessels within it;
bl ood, of course, is a highly conductive fluid (R VI 1180-1)
Wl der also testified that after pronouncenent of death, it was not
unusual for there to be spontaneous novenent of the chest,
sonetimes descri bed as agonal breaths; such novenent did not nean
that effective breathing was going on (R VI 1196).

The State’s next expert wtness was Robert Hallnman, an
electrical engineer. Hallman testified that he was famliar with
saf ety standards throughout the industry and that the preventative
mai nt enance schedule established by Ira Witlock for Florida's
electric chair and its circuitry was even nore conprehensive than
i ndustry standards (R VIl 1256). The witness expressly testified
that Wiitlock’s testing of the breakers was consistent wth
i ndustry standards and that what Witlock perforned was standard
mai nt enance and general upkeep, as opposed to any “maj or overhaul”
(RWVII 1270, 1272). Hall man had exam ned the chart recordings for

the four executions in 1998, as well as those from the Davis
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execution and the test i medi ately beforehand (R VI1 1256, 1268).
The witness stated that those from 1998 were not in actual tinme and
sonetinmes were hard to read (R VI1 1264). Hallman cal cul ated the
resi stance of each of the inmates executed in 1998, and set forth
all of the relevant anperage and vol tage throughout the execution
cycles. Buenoano’ s body resistance was between 224 and 202, with
anperage of 9.4, 2.9, 9.4, and voltage of 2,000, 650, and 1, 900;
Reneta’ s body resistance was between 232 and 208, w th anperage of
9.2, 2.9, 8.9, and voltage of 2,100, 675 and 1,850; Stano’s body
resi stance ranged from 166 to 189, with anperage of 9.1, 2.9, 9.0,
and voltage of 1,600, 550 and 1,500; Jones’ body resistance was
bet ween 157 and 175, with anperage of 9.1, 2.9, 9.2, and voltage of
1,600, 500 and 1,450 (R VIl 1257-68). The witness stated that, in
all instances, the recordings indicated that the machinery was
functioning as intended (R VIl 1258-63, 1273). As to the 1999
chart recordings, Hallman testified that the test results fromJuly
7, 1999, were in accordance with other results, whereas the chart
recording for the Davis execution showed slightly higher anperage,
but an anount within the order of magnitude, such figure indicating
| ow resistance of the inmate (R VII 1268). The voltage anounts of
a beginning 2,400, then 1,500, 600 and 1,500 were consistent with
prior results (RWVII 1268-9). Al of the findings gave Hal |l man no
reason to question the circuitry’ s overall reliability, and the

chart recorder was in the correct position to neasure voltage and



anperage (R VII 1269, 1272-5). On cross-exam nation, Hall man
testified that anperage and voltage results from the 1998
executions were | ower than those set forth in the protocols (R VI
1280-1, 1283). Al though Hallman testified that there was no
indication from the 1998 chart recordings that the recorder had
mal functioned, he also stated that he “would not presune that
anyone woul d change a chart recorder out that’s working properly.”
(R VIl 1265-6, 1284).

The State’'s final witness was Tinothy Bullard, an Ol ando
energency physician. Dr. Bullard testified that he had observed
victinms of electrical trauma and had seen patients die fromvari ous
causes (R VIl 1307); he described dying as a process (R VII 1308).
The witness stated that it was not unusual for there to be novenent
of nuscles at the time of death or for a mnute or two afterwards
(RWVII 1309). Dr. Bullard described both heart asystole, in which
the heart stands still, and fibrillation of the heart, in which it
qui vers, beats erratically and cannot effectively distribute bl ood
t hroughout the body (R VII 1309-10). A person can remain consci ous
for only five to ten seconds during fibrillation, and current as
lowas fifty to 100 m | lianps can produce fibrillation (RVII 1310,
1317); |likewi se, an individual experiencing cardiac standstill
could remain conscious for only five to ten seconds (R VIl 1314).
Adm ni stration of voltage and anperage i n accordance with Florida’s

execution cycl e woul d produce ventricular fibrillation, standstill
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or conplete respiratory depression (R VIl 1311-12). An individual
such as Davis, who mani fested two novenents of the chest, at atine
when there was no pul se, no heart sounds and no |ung sounds, would
sinply be manifesting agonal novenents (R VII 1312-13). Shown
pictures of Davis in the electric chair, the witness stated that
bl ood flow could still exist even after the heart had stopped
beating, as there would still be blood in the tissues (RVIIl 1321).
Bullard also testified that the increased pignentation in the face
woul d i ndicate i ncreased pressure in the area whi ch coul d have been
caused by Davis holding his breath or by an exhal ati on bl ockage, as
opposed to an occlusion of his ability to inhale (R VIl 1320-2).
Bul lard stated that a person having a nose bleed could breathe at
the sane tine, and that it would be the exception if they could not
(RVII 1324). He also stated that an EEG or el ectroencephal ograph
was not necessary in order to pronounce death (R VIl 1324-5).

G The circuit court’s order

Judge Johnson rendered a conprehensive order on August 2,
1999, denying Provenzano’s clains for relief, and discussing, in
detail, the evidence presented (R XIIl 2267-99). The court noted
that it had stricken the attenpted joi nder of M| ford Byrd, Eduardo
Lopez, MArthur Breedlove, Jerry Haliburton, Gegory Kokal and
Tonmy G oover, whose nanes had first appeared as putative
petitioners in the anmended petition filed on July 22, 1999, in that

“no valid procedural route for intervention was followed” (R X II
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2268). The court addressed each of Provenzano’s prinmary argunents
- that Florida’ s electric chair was unconstitutional because it did
not result in instantaneous death and created a risk of pain and
inflicted severe nutilation and that use of judicial electrocution
vi ol at ed evol ving standards of decency - and set forth in detai

the sub-argunments contained wthin the first claim - that
representations in the Leo Jones litigation to the effect that the
electric chair was in excellent condition, and the | egal concl usion
that el ectrocutionitself was not unconstitutional, were incorrect;
that DOC has failed to follow and cannot follow the execution
protocols; that testing of the electric chair is not being
conducted in accordance with the testing procedures; that the
resistance created by an inmate’'s body is different from the
representations made during the Jones proceeding; that death by
el ectrocution is not instantaneous or painless and that an i nmate
will suffer disfigurement and nutilation; and that the Departnent
of Corrections has exhibited indifference towards those i nmates who
have been executed in the electric chair (R X1l 2269-70). Cting

to such precedents as Jones v. State, 701 So.2d 76 (Fla. 1997),

cert. denied, usS _ , 118 S.Ct. 1297, 140 L. Ed. 2d 335 (1998),

the court expressly held that the second claim - that involving
evol ving standards of decency - was outside the scope of the
heari ng and ot herwi se without nerit (RXI1 2296). Cting to G eqg

v. Georgia, 428 U.S. 153, 96 S.Ct. 2909, 49 L. Ed. 2d 859 (1976), and
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Loui siana ex rel Francis v. Resweber, 329 U S. 459, 67 S.C. 374,

91 L. Ed. 2d 422 (1947), as well as Jones (which had relied upon the
above cases), the court noted that the correct | egal standard to be
applied was whether execution in Florida's electric chair would
involve “torture or a lingering death” or the infliction of
“unnecessary or wanton pain,” and also noted the observation in
Resweber to the effect that “the cruelty against which the
Constitution protects a convicted man is cruelty inherent in the
met hod of punishnent, not the necessary suffering involved in any
met hod enpl oyed to extinguish life humanely.” (R XIl1 2271-2).

The court made the foll ow ng findi ngs of fact, and concl usi on,
based upon the greater wei ght of the evidence:

1) During the execution of Allen Lee Davis,
the electric chair functioned as it was
intended to function. Although the breakers
and other conponents of the electrica
circuitry are old, the electric circuitry is
adequate to assure the proper functioning of
the electric chair.

2) The ~cycles of voltage and anperage
applied in the execution of Allen Lee Davis
did not deviate from the execution protocol
whi ch was previously approved by the Florida
Suprene Court. The execution protocol nerely
states: ‘The automatic cycle begins wth the
programmed 2,300 volts, 9.5 anps, for 8
seconds....” (enphasis added). The protoco

does not state the voltage and anperage | evel s
set forth therein are the precise voltage and
anperage levels that nust be adm nistered to
the inmate who i s being executed.

The execution protocol does not take into

account the wvarying levels of resistance
created by each and every inmate. The
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resi stance created by each executed inmate’s
body, or ohns, can be determ ned by dividing
t he nunber of volts adm ni stered by the nunber
of anps adm ni stered. Since the |evel of
resistance varies frominmte to i nnmate, these
figures nust necessarily vary. The variations
in these figures do not violate the execution
pr ot ocol .

3) The death of Allen Lee Davis did not
result from asphyxiation caused by the nouth
strap.

4) Allen Lee David did not suffer any
conscious pain while being electrocuted in
Florida s electric chair. Rather, he suffered
i nst ant aneous and painless death once the
current was applied to him

5) The nose bleed incurred by Allen Lee
Davi s began before the electrical current was
applied to him and was not caused what soever
by the application of electrical current to
Davis. This Court is unable to nmake a finding
regarding the exact cause or situs of the
initial onset of the nose bl eed because that
informati on was not determ ned during either
of the autopsies perforned on Davis’ body.

6) The post-execution photographs of Allen
Lee Davis indicate that the straps used to
restrain Davis’ body, specifically, the nouth
strap and chin strap, may have caused Davis to
suffer some disconfort. However, the straps
did not cause him to suffer unnecessary and
wanton pain, and the nouth strap was not a
part of the electrical operation of the
el ectric chair.

7) The use of a mouth strap to secure an
inmate’s head to the electric chair may be
desirabl e, however a snuall er and/ or redesi gned
mout h strap could acconplish the sanme purpose
wi t hout raising the sane issue invol ved here.

8) Execution inherently involves fear, and

it may invol ve sone degree of pain. That pain
may include pain associated with affixing
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(R XIII

straps around the head and body to secure the
head and body the electric chair. However
any pain associated therewith is necessary to
ensure that the integrity of the execution
process i s maintained.

CONCLUSI ON

Execution by electrocution in Florida s
electric chair as it exists in its present
condi tion as applied does not constitute cruel
or unusual punishnent, and therefore, is not
unconstitutional.

2297-8) (enphasis in original).
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SUMVARY OF ARGUNVENT

Provenzano raises four points on appeal, in regard to the
circuit court’s denial, followng evidentiary hearing, of his
challenge to Florida's electric chair, three of which nerit no
mention in this summary. Petitioner’s primary contention - that
Judge Johnson erred in finding that electrocution in Florida's
electric chair in its present condition does not violate the
Constitution - has essentially been defaulted in this Court, in
that Provenzano fails to acknow edge, |et al one challenge, any of
the specific findings of fact nade by the court bel owin support of
this ruling; Provenzano also offers no challenge to the |egal
anal ysis applied by the circuit court. As Provenzano has failed to
denonstrate that the findings of fact | ack the support of conpetent
substantial evidence in the record, and, as this Court has
frequently held, that it wll not substitute its judgnent for a
trial court on a specific question of fact, affirmance i s nandat ed.

The evi dence presented below indicates that Allen Davis was
executed in a manner in accordance wth the Constitution.
Al t hough, due to his hypertension, he suffered a nosebl eed during
the course of his execution, he suffered no wanton or unnecessary
pain, either fromthe usage or positioning of the mouth strap or
admnistration of the electrical <current, as Judge Johnson
expressly, and correctly, found. To the extent that the hearing

bel ow enconpassed yet another per se attack upon the process of
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el ectrocution, such was i nproperly presented, as Provenzano was not
authorized to re-present matters previously rejected in the Leo
Jones litigation or to present evidence which could and shoul d have
been presented therein.

Judge Johnson’ s findi ngs concerning the operating condition of
the electric chair and its circuitry are |i kew se supported by the
record, as was his finding that any variance i n the actual anperage
or voltage utilized in the |ast five executions did not constitute
an express violation of the protocols, given the fact that the
protocols as witten do not take into account the individual
resi stance of each inmate. The record indicates beyond any doubt
that the Departnent of Corrections scrupulously adheres to the
protocols, and this Court should reject the unwarranted attacks of
i nmat es such as Provenzano, who have previously exhausted every
perm ssi bl e challenge to their convictions and sentences, seek to
utilize such docunent as an “escape hatch” from Death Row. The

order on appeal should be affirmed in all respects.
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ARGUNMENT
PO NT |
THE CI RCU T COURT' S FI NDI NGS OF FACT
AND CONCLUSI ON OF LAW TO THE EFFECT
THAT EXECUTI ON I N FLORI DA’ S ELECTRI C
CHAIR IN ITS PRESENT CONDITION IS
NOT UNCONSTI TUTI ONAL, ARE SUPPORTED
BY THE RECORD AND | N ACCORDANCE W TH
CONTROLLI NG PRECEDENTS OF THI S COURT
AND THE SUPREME COURT OF THE UNI TED
STATES.
A. | nt roducti on

This court remanded this cause to the circuit court for an
evidentiary hearing on July 8, 1999, and, as directed, Judge
Johnson conduct ed such hearing between July 27 and July 30, 1999.
As described in the preceding Statenent of the Case and Facts, over
thirty wtnesses testified and nunmerous docunentary exhibits were
introduced. Followi ng this presentation, Judge Johnson set forth
a detailed order, including numerous express findings of fact in
support of his conclusion that electrocutionin Florida s electric
chair in its present condition is not unconstitutional. These
findings of fact include, inter alia, the following: (1) t he
electrical circuitry is adequate to ensure the proper functioning
of the electric chair and that during the execution of Allen Lee
Davis, the electric chair functioned as it was intended to
function; (2) the cycle of voltage and anperage applied in the
execution of Allen Lee Davis did not deviate from the execution

protocol approved by the Florida Suprene Court; while the figures
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wi |l necessarily vary given the individual resistance of every
inmate, a factor not taken into account in the protocols, this
vari ation does not violate the protocols; (3) Davis did not die as
a result of asphyxiation caused by the nmouth strap; (4) Davis did
not suffer any conscious pain while being electrocuted, and,
rather, suffered i nstantaneous and pai nl ess death once the current
was applied to him (5) the nose bleed incurred by Davis occurred
prior to application of the current and its precise cause is
unknown; (6) the nmouth strap and chin strap may have caused Davis
sonme disconfort, but did not cause unnecessary or wanton pain, and
the nmouth strap is not part of the electrical apparatus of the
electric chair and (7) any pain associated with the affixing of the
straps to the head and body is necessary to ensure the integrity of
t he execution process, and fear is inherently part of any execution
(R X1 2297-8).

It was, of course, Provenzano’s burden below to denonstrate
that he was entitled to the relief requested, and, in this Court,
it is his burden to denonstrate that the presunption of correctness
attendant to Judge Johnson’s order has been overcone, and that

reversible error exists. See, e.q., Applegate v. Barnett Bank of

Tal | ahassee, 377 So.2d 1150, 1152 (1979). It is also his burden to

denonstrate that the above findings of fact are not, in fact,
supported by conpetent substantial evidence in the record, as this

Court has repeatedly held that, as an appellate court, it is not a



fact-finder, and that it will not substitute its judgenent for that

of the trial court on a question of fact. See State v. DeConi ngh,

433 So.2d 501, 504 (Fla. 1983) (“A trial court ruling cones to a
reviewing court wth the sane presunption of correctness that
attaches to jury verdicts and final judgnents . . . A review ng
court should defer to the fact-finding authority of the trial court
and should not substitute its judgment for that of the tria

court.”); Hall v. State, 541 So.2d 1125, 1128 (Fla. 1989)

(“Appellate courts are reviewing, not fact-finding, courts.”);

Blanco v. State, 702 So.2d 1250, 1252 (Fla. 1997) (“As long as the

trial court’s findings are supported by conpetent substantial
evidence, this Court will not substitute its judgnment for that of

the trial court on questions of fact”); Jones v. State, 709 So.2d

512, 514-15 (Fla. 1998) (“. . this Court, as an appel | ate body, has
no authority to substitute its view of the facts for that of the
trial judge when conpetent evidence exists to support the tria

judge’s conclusion”); Donaldson v. State, 722 So.2d 177, 182 (Fl a.

1998) (“It is not this Court’s function to retry a case or rewei gh
conflicting evidence submtted to the trier of fact.”)
Additionally, to the extent that any of Judge Johnson’s ruling or
findings constituted an exercise of discretion, such ruling or
finding cannot be reversed unless, after view ng the evidence as a
whol e, no reasonable person would agree with the trial court’s

ruling or adopt the view taken by the court. See, e.q., Huff v.
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State, 569 So.2d 1247, 1249 (Fla. 1990); Elledge v. State, 706

So.2d 1340, 1347 (Fla. 1997); Allstate Ins. Co. v. Mnasse, 707

So.2d 1110, 1111 (Fla. 1998).

Having stated the above, it is the State's position that
Provenzano’ s appeal was essentially over as soon as it began, in
that the Initial Brief nmakes absolutely no reference to any of the
above findings of fact entered by Judge Johnson in his final order.
While this om ssion no doubt represents a concession that in fact
all of these factual findings are nore that adequately supported by
conpetent substantial evidence in the record, Provenzano has
nonet hel ess defaulted this appeal, by failing to present any
meani ngf ul advocacy on this point, sinply presenting his view of
the facts in support of a desired de novo reviewby this Court. As
the above precedents clearly denonstrate, Provenzano has
m sconstrued this Court’s role on appeal, and while the State w |
address the factual support for the circuit court’s findings, as
well as any pertinent argunent nmade by Provenzano, the Initial
Brief in this cause essentially presents this Court with no basis
to do anything other than affirm the order on review, a result
which is, in any event, the correct one. |Indeed, the conclusion to
the Initial Brief contains absolutely no requested relief (Initial
brief at 100). Before turning to the above, the State will briefly

address the applicable | aw
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As noted in the precedi ng section, Judge Johnson utilized the

sane | egal analysis as did this Court in Jones v. State, 701 So.2d

76 (Fla. 1997), cert. denied, us _ , 118 S .. 1297, 140

L. Ed. 2d 335 (1998), citing to Geqg v. Georgia, 428 U S. 153, 96

S.C. 29, 49 L.Ed.2d 859 (1976) and Louisiana ex rel Francis v.

Resweber, 329 U. S. 459, 675 S.C. 374, 91 L.Ed. 422 (1947), for the
proposition that, in order for a punishnment to constitute cruel or
unusual punishnment, it nust involve torture or lingering death or
the infliction of unnecessary and wanton pain (R X1 2271-2).
Provenzano apparently has no quarrel with the court’s view of the
applicable law, as he has presented no argunent to this effect on
appeal, and does not contend that any other precedent or | egal
anal ysi s shoul d have been applied; apparently, any viewthat Farner

v. Brennan, 511 U S. 825, 114 S. C. 1970, 128 L.Ed.2d 811 (1994)

should apply to circunstances such as that sub judicia, a
contention rai sed and rejected by this court in Jones, 701 So.2d at
79, has been abandoned.

Wi | e Judge Johnson (as did this Court in Jones,) eval uated
the challenge to the electric chair under the fornmer |anguage of
Article I, Section 17 of the Florida Constitution, which precl udes
“cruel or unusual punishnments,” the State contends, as it did bel ow
(R X 1637), that the anended |anguage of this constitutional
provision applies in this litigation; this provision, effective

prior tothe date of the litigation, provides that Florida’ s bar on
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cruel or unusual punishnments shall be construed in accordance with
the United States Constitution’s bar on cruel and unusual
puni shnent s. As this <constitutional anmendnent specifically
provides for retroactive application, such precedents as State V.
Lavazzoli, 434 So.2d 321 (Fla. 1983), are not applicable. VWhile
Petitioner’s failure to denonstrate any basis for relief under what
may be view as the nore stringent standard essentially
predeterm nes the outconme of this case, the State respectfully
contends that the Florida Legislature, which initiated the
amendnent, as well as the public, who overwhelmngly ratified it,
clearly intend that this constitutional anendnent be applied to
this cause. Additionally, the State would contend that the |egal
anal ysis set forth by Justice Lewis in his concurring opinion in

the earlier appeal in this cause, Provenzano v. State, 24

Fla. L. Weekly S314, S316-17 (Fla. July 1, 1999) (Qpinion of Lew s,
J, concurring), likew se has application, specifically that portion
hol di ng that an evidentiary nexus i s required between any viol ation
of the Departnent of Correction’s execution protocols and the
exi stence of unnecessary pain, as a predicate for any
post conviction relief.

B. The circuit court’s findings, to the effect that Allen
Lee Davis suffered no unnecessary or wanton pain prior to and or
during his electrocution, are supported by conpetent substanti al
evidence in the record and should be affirned.

In the court below, as well on appeal, Provenzano cont ended

that Allen Davis suffered unnecessary and/or wanton pain prior to
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and during his execution in Florida's electric chair on July 8,
1999. In setting forth his clainms, Provenzano points to the fact
t hat Davis experienced a nose bl eed during the el ectrocution, that
the mouth strap allegedly partially asphyxiated him and that he
allegedly suffered pain during the passage of the electrical
current. Wiile the individual circunstances of Davis' execution
were properly presented bel ow, and are properly before this Court,
the State respectfully contends that anything resenbling a per se
chal l enge to the process of electrocution has been barred by this

Court’s prior opinions in Jones v. Butterworth, 691 So.2d 481 (Fl a.

1997), Jones v. State, supra, Provenzano v. State, supra. Stated

anot her way, the fact that Allen Davis suffered a nose bl eed during
the process of his electrocution on July 8, 1999, does not cal
into question the conclusion that the initial surge of current in
Florida s execution cycle results in imedi ate depol ari zati on of
the brain and unconsciousness, such that an inmate, (such as
Davis), is unable to feel pain, the ultimte conclusion of the
Jones litigation. Judge Johnson’s findings that Davis nose bl eed
was not caused by application of the current, that he was not
asphyxiated by the nouth strap, and that, at nost, the straps
caused di sconfort, are supported by conpetent substantial evidence
in the record. Each of Davis’ contentions wll be addressed.

The Nose bl eed: Al though it was, in all l|ikelihood, the

exi stence of the nose bl eed (subject of nmuch nedi a hyperbol e) that
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provoked the stay of execution and evidentiary hearing in this
cause, it must be noted that none of Davis’ wtnesses, lay or
expert, offered any testinony to the effect that the existence of
t he nose bl eed established the existence of unnecessary or wanton
pain on the part of Alen Lee Davis. And as Judge Johnson
correctly found, the evidence presented was to the effect that the
specific cause of the nose bleed was unknown, but that it had
nothing to do with application of the current (R Xl 2297-8).

Wi | e Provenzano’ s pat hol ogi st, Dr. Kirschner, opined that the nose
bl eed had been caused by the positioning of the mouth strap (R IV
752), both Dr. Ham |ton, the original pathologist, and Dr. Sperry,

t he pat hol ogi st who had assisted Dr. Kirschner with his autopsy,

testified that they saw no abrasi on on the nose whi ch coul d account
for the bleeding, and specifically testified that any pushing of
the nose by the nouth strap would not have resulted in actua

bl eedi ng where it occurred (RV 858-9, 922, 993, VI 1006-1011); the
nost |ikely cause of the nose bleed was Davis’ hypertension (R VI

1004-5). In fact, the failure of Dr. Kirschner to ascertain the
origin of the nose bl eed speaks vol unes, as does the ultimte |ack
of significant argunent regarding that event in either this Court
or the Court below. Additionally, the presence of blood did not
mean t hat the heart was still beating (RV 915; |V 749; V 805-6; VI

1321), and a nose bleed is not necessarily painful (R1I1 501; IV

721; V 858-9). Judge Johnson’s findings concerning the nose bl eed
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are supported by the conpetent substantial evidence in the record
and shoul d be affirned.

The Mouth Strap: VWile, as best as can be determ ned, al

forty-four inmates who have been executed in Florida s electric
chair since 1979 have had their heads secured to the chair by neans
of a nmouth strap, Provenzano contends that usage of the strap
violates the Constitution, in that, allegedly, Allen Davis
partially asphyxiated as a result of the nouth strap. The primary
basis for this claim would seem to be the testinony of Dr.
Kirschner, as well as that of Donald Price, the pain expert. Judge
Johnson expressly found to the contrary, finding that, in fact,
while the design of the nouth strap may have |l eft sonmething to be
desired, Davis had not asphyxiated from the strap, and that, at
nost, the strap had caused hi msone di sconfort, not unnecessary or
want on pain; the court also correctly observed that the nouth strap
was not part of the electrical apparatus of the electric chair (R
X'l 2297-8). These facts are supported by conpetent substanti al
evi dence in the record.

Dr. Kirschner’'s belief that Davis suffered from partial
asphyxi ation was | argely based upon the presence of petechiae or
pi npoi nt henorrhages around his eyes, on the eyelids and in the eye
itsel f, such petechiae consistent with asphyxiation (RIV 741, 776-
9). The problemwth this theory is that, as Kirschner hinself

admtted; (1) petechiae are not specific to asphyxiation and (2)
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asphyxiation is part of any death, no matter what the cause;
further, Kirschner expressly testified that, in his view every
judicial electrocution (presumably with or without a nouth strap)
woul d cause sone asphyxiation (R IV 747-9, 779-781). Dr. Sperry
testified that, while he agreed with Kirschner as to the existence
to sone petechiae, their relative paucity was highly significant (R
V 849-865); Sperry stated that there were only one or two petechiae
in Davis’ eye, while up to fifty would ordinarily be expected in a
true asphyxiation death, (“. . . little red spots all over the
place.”). As had Kirschner, Sperry testified that sonme petechiae
woul d be present in the body “of anyone who dies of anything,”
noting that petechiae were often seen in those who had died of
heart attacks (R V 863).

Kirschner, as did Price, al so grounded hi s asphyxi ati on t heory
on the belief that the post-execution photographs of Davis showed
the mouth strap occluding his ability to breathe. According to the
former, the photos showed facial congestion or discoloration
consistent with partial asphyxiation, whereas, according to the
| atter, the photographs showed facial expressions consistent with
pain (R V 742-3, 747; R 111 455-465). The problem wth
Provenzano’s witnesses’ reliance upon the photographs is that: (1)
Dr. Sperry viewed the sane phot ographs and testified that the nouth
strap did not inpinge upon Davis’ ability to breath through his

nose (R V 922, 993-5) and (2) witnesses who were actually present
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at the Davis execution testified that the position of the nouth
strap was different in the photographs fromits position when it
was secured to Davis (R Il 355; V 814-15). The nost |ikely
expl anation for this change in position was that after death, when
t he chest strap had been | oosened as the body was bei ng exam ned by
Matt hews, Davis’ body had “slunped” or “slouched” forward; one
W tness expressly testified that the photographs showed that the
mouth strap was the only thing holding Davis’'s body upright (R VI
1039, 1040, 1047, 1067). Additionally, as to Kirschner’s reliance
upon the facial congestion, such testinony was again directly
countered by other wtnesses. Sperry expressly testified that
congestion of the blood was a common observation in deceased
i ndi vidual s and occurred during the dying process, or possibly as
a result of one holding one’s breath (RV 866-9); Dr. Bullard, who
was also shown the photographs, testified that the facial
congestion or pressure was not consistent with one who was unabl e
to inhale (R VIl 1320-2). An eyewitness to the execution also
testified that Davis' face had seened to redden prior to the
affixing of any nouth strap (R 11 226).

Per haps nost tellingly, however, there was also affirmative
evidence in the record that Davis was not only able to breathe, but
that he did in fact breathe after the securing of the nouth strap.
Physi ci an’s Assistant Matthews expressly testified that, after not

only the nouth strap but also the chin strap had been affixed, he
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could see Davis' chest nove, rhythmcally, expanding and
contracting (R VI 1048). Additionally, many w tnesses testified
that after the nouth strap was affixed, Davis made audi bl e noi ses
(R1 163-4, 197; 1V 722, VI 1035; VII 1364-65), and Dr. Sperry
expressly testified that Davis’ ability to nake nore than one sound
i ndi cated that he had to be able to breathe and that his chest was
nmoving air (R V 874-75), a view not entirely contradicted by Dr.
Kirschner (R1V 781-3). Further, the existence of the nose bl eed
itself, including “bubbles of blood intheleft nostril,” indicated
an ability to breathe (R 11 329, 332; 1V 790-1; VII 1324). Judge
Johnson’s finding that Davis’ death was not the result of
asphyxi ati on caused by the nouth strap i s nore that anply supported
by conpetent substantial evidence in the record and should be
affirmed.?®

The circuit court’s findings that the strap did not cause
unnecessary pain, and that to the extent that it caused di sconfort,
sone mninmal pain or disconfort nmay be “necessary to ensure that
the integrity of the execution process is maintained,” are |ikew se

supported by conpetent substantial evidence in the record. The

3 To the extent that Provenzano also relies on the testinony
of Dr. Seryutin (Initial Brief at 67), it nmust be recogni zed that
this witness’s testinony was speculative. While the doctor
testified that the nose bl eed “possi bly” coul d have been the result
of injury froma strap while Davis “possibly” struggled because he
“possi bly” couldn’t get any air, he al so stated that the nose bl eed
was “possibly” caused by hypertension (R 11 299-300). Seryutin,
additionally, was never advised that the cause of the nose bl eed
coul d not be determ ned.
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only affirmative evidence presented by Provenzano to the effect
that Davis suffered pain as a result of the nouth strap was that of
Dr. Price, who stated that, pursuant to the 1978 Ekman Standard or
Study, he would opine that Davis facial expressions were
consistent with pain; the problem for Dr. Price is that, as he
acknowl edged on cross-exam nation, the Eknman Standard has never
been applied to facial expressions on dead bodies, as opposed to
[iving human beings (R II1l 501). Wile it is true, as Provenzano
notes, that Georgia does not utilize a formal nouth strap, instead
utilizing two chin straps (Initial Brief at 71), the fact remains
that the straps are necessary to secure the inmate in the electric
chair and to ensure that the head electrode is properly and
securely placed (R VIl 1292-3). Although Georgia’ s straps do not
formally cover an inmate’s nouth, they do force it closed (R VII
1301-2), in all likelihood, a distinction without a difference. O
course, other nethods of execution, such as lethal injection,
simlarly utilize restraints.*

The responsibility for strapping an inmate into Florida's
electric chair is shared by a nunber of nenbers of the execution
team and the fact that Robert Thomas testified that he “believed”

that the straps should be tightened “as tight as you can get them”

4 Interestingly, Provenzano introduced a docunent which
denonstrates that one of the nost common probl ens encountered with
the process of lethal injection involves “tightness of |[eather
straps which prevented the flow of chemcals into veins.” (R IX
1565).
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cannot be dispositive of any claim given the fact that it was
Carlton Hackle (who was not called by the defense and did not
testify below), who actually buckled Davis’ nouth strap behind the
el ectric chair and who, according to Thomas, “determ ned how ti ght
to make it.” (R Il 316-319). Additionally, the other nenbers of
the execution teamtestified that the straps were to be “snug” or
“secure,” but not so tight as to cause injury, and John MNeil

testified that he expressly checked the straps to ensure that they
were not too tight (R Il 351-352; 11l 463-4; VII 1365-6). There
was additionally testinony presented bel owthat when Judy Buenoano
grimaced and indicated to a corrections officer that the chest
strap was too tight, the strap was |oosened (Rl 95-6). As Judge
Johnson noted below, citing to Resweber, the Constitution does not
bar “the necessary suffering involved in any nethod enployed to
extinguish life humanely” (R X Il 2271-2) (also cited by this Court
in Jones, 701 So.2d at 79). The nouth strap utilized in the Davis
execution, while not a formal part of the electrical circuitry of
the chair, served a valid purpose in the execution process, and t he
mnimal or transitory disconfort which may have resulted in the
seconds before the circuit was engaged does not provide a valid
constitutional basis for affording relief to Thomas Provenzano.
Certainly, it goes wthout comment that the failure to adequately
secure the inmate and/or the el ectrodes would give rise to a much

greater risk of unnecessary and wanton pain.
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Pain During the El ectrocution: Provenzano al so cont ends

that Al en Davis suffered consci ous pain during the 34 seconds t hat
current was admnistered to him based upon the theory of his
experts to the effect that the voltage and anperage enployed in
Florida s execution cycle does not result in an instantaneous | oss
of consciousness. The primary basis for Provenzano s argunent is
the testinony of Drs. Price, Reilly and Wkswo, none of whom it
must be noted, hold a nedical degree, and all of whom apparently
rely at least in part upon either animal studies or accounts or
anecdotes involving the survivors of high voltage electrical
accidents, under circunstances bearing absolutely no relationship
toacontrolledjudicial electrocutionin Florida (Initial Brief at
72-7). Wi |l e Judge Johnson correctly found that Davis did not
suffer any conscious pain during his electrocution, and, in fact,
suffered “instantaneous and painless death once the current was
applied to him” (R XIIl 2297), the State respectfully questions
whet her that matter was properly before him Wen Justice Pariente

wote in her concurring opinion in Provenzano v. State, 24

Fla.L. Wekly S314, S316 (Fla. July 1, 1999) (Opinion of Pariente,
J, Concurring), that Jones could be revisited, “should the factual
predi cate on which the opinion was based change as a result of
subsequently devel oped evidence,” it is doubtful that it was
intended that future litigants, such as Provenzano, sinply re-

present sone of the sane evidence presented and rejected in Jones
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(i.e., the testinony of Dr. Price), or other evidence which was
surely available in 1997. It should be noted that while Dr. Wkswo
did not formally testify in Jones, Jones’ counsel did present to
this Court during the course of Jones’ appeal affidavits executed
by that expert, and, fromDr. Reilly's testinony belowit would not
appear that any of his conclusions are based upon an event
occurring since 1997. Provenzano is inproperly seeking to utilize
this proceeding for yet another per se attack wupon the
constitutionality of electrocution, a matter whi ch has al ready been
| ong settl ed.

To the extent that any further argunent is necessary, it is
clear that the positions and opinions of Provenzano’'s experts are
unconvincing in the extrene, and, indeed, Reilly offered absol utely
no relevant opinion in this regard, expressly stating that he had
no opinion as to whether an individual during the electrocution
process woul d be unconscious or able to feel pain (R 11l 563-5).
Under Reilly’ s calculations, in any event, the anperage received by
an individual during the execution cycle would result in cardiac
standstill and, as verified by other wtnesses, imediate
unconsci ousness and death (R Il1l1 597, 571-2; 1V 604-6). Dr.
W kswo’ s opi ni on that el ectrocution does not result in painless and
i nstant aneous death (a higher standard than the Constitution
requires) nust be read in light of the fact that he testified that

the threshold of current or voltage causing instantaneous or
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pai nl ess death was “unknown”, and that he hinself could not say
whet her an unconsci ous person could feel pain (RI1V 623, 633-4); of
course, all of even Provenzano’ s other experts could address this
|atter matter (R 111 491-2; 1V 793, 797). The witness, as noted a
non- physi ci an, placed great enphasis not only upon the unrelated
accounts of accidental electrocution (reading such into the
record), but also upon |ay person hearsay accounts concerning the
observations of all eged “breathing” by i nmates during the execution
process (R IV 633-7, 639-647, 687-9). O course, not only the
state’'s experts, but al so defense expert Kirschner, testified that
agonal respiration was part of the dying process and was not an
i ndi cation of consciousness (RI1V 795, 798; V 878-9; VII 1312-13).
While Dr. Price opined that those electrocuted felt consci ous pai n,
he al so acknow edged that his testinony was not generally accepted
within the scientific community, and could cite to no reliable
authorities for his theory (R Il 419-476-7).

The opinions of Drs. Price and Reilly, as to the current
pat hway during a judicial electrocution, are bizarre, evento a lay
person, such as undersigned counsel. Although the head el ectrode
is affixed to the scalp, with a saturated sponge in between, and
al though the scalp is the initial point of entry for the current,
both Price and Reilly opined, albeit with various internal and
external contradictions, that only a small portion of the current

actually reaches the brain (RI111 425-430; 571-2). Reilly’s theory
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i s based upon one study involving a nonkey (R I11 570-2), whereas
Price’s theory is based on reversing the data derived invol ving
el ectroencephal ograns, in which the current travels in the opposite
direction (RI1I11 447-8, 510-1). Under Reilly’ s view, in any event,
enough mllianps fromthe 10 anps adm nistered would still reach
the brain to depolarize it, as his own testinony, as well as that
of others, denonstrated (R 111 481, 496-7; VI 448-9). Once in the
brain, the current would seem to take a particularly contrary
pat hway, failing to knock out sonme “pain centers” of the brain,
“exciting” others (ignoring the “pleasure” centers entirely), and
failing to cause the heart to fibrillate or to stand still due to
the fact that, at all operative tines, the level of anperage is
either too high or too low (R IIl 433-4, 435-440, 450-1, 573-5,
582-3, 591-3). To the extent necessary, Judge Johnson did not
abuse his discretion in rejecting this testinony.

In contrast, the State presented the testinony of four
experts, all of them physicians, including pathol ogists who had
exam ned i nmat es executed by judicial electrocutionin Florida and
CGeorgia, and a neurol ogi st and energency physician; three of the
four testified for the State in the Leo Jones litigation, and their
testi nony was found credi bl e by Judge Soud. The consensus of these
W t nesses was that the adm nistration of anperage and voltage in
accordance with Florida s execution cycle, or even significantly

bel owt hose | evel s, woul d result in instantaneous depol ari zati on of
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the brain cells, resulting in imedi ate unconsci ousness and the
inability to feel pain (R V 849-851; VI 1079-1081, 1152). The
experts stated that pain travels nuch nore slowy than electricity,
and all rejected the defense theory that the use of alternating
current sonehow allows cells to recover or “repolarize” (RV 850-1,
890-1; VI 1150- 54, 1173). The anmpbunt of tinme between
adm ni stration of the current and unconsci ousness was descri bed as
“amatter of mlliseconds” (R VI 1152) or “faster than the snap of
a finger.” (R V 849). The nmethod of death in a judicial
el ectrocution is heating of the brain, which |eaves no physica

traces, and the cessation of normal heart function through asystole
and/or fibrillation (RV 851-2). The existence of what nmay appear
to be “breathing” on the part of a recently executed inmate, is in
fact nuscul ar contractions, which, in the experience of the State’s
experts, are sinply part of the dying process and do not
denonstrate that consciousness is present (R1V 795, 798; V 878-9;
VI 1196; VII 1312-13). The physician’s assistant who exam ned
Davis within seconds of the disconnection of the current testified
t hat he detected no pul se, no heart sounds, and no | ung sounds, and
Dr. Sperry expressly testified that all of the burns on Davis’ body
were post-nortem mneaning that they had occurred after he was able
feel any pain (R VI 1025-7, 1037; VI 1007). Judge Johnson’s

findings of fact in this regard are nore than adequately supported
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by the record, and no basis for any appellate relief to Provenzano
has been denonstrat ed.

C. The Circuit Court’s findings, to the effect that the
el ectric chair functioned as intended during the Davis execution,
that the circuitry is adequate to ensure proper functioning of the
chair and that the Departnent of Corrections did not violate the
execution protocols, are supported by conpetent substantial
evidence in the record and should be affirned.

Judge Johnson al so found that during the Davis execution, the
electric chair had functioned as intended, that the electrical
circuitry was adequate to ensure its proper functioning and that
the Departnent of Corrections had not violated the execution
protocols (R XIlIl 2297-8). In the Initial Brief, Provenzano
initially contends that this Court was m sled in Jones, because Ira
Whitlock testified bel owthat when he began his mai ntenance of the
electric chair and its circuitry of 1997, the equipnent, while
operational, had been neglected and was in a state of disrepair
(Initial Brief at 77-8); as Judge Johnson pointed out in his order,
he was unable to appreciate Provenzano’ s argunents concerning the
Jones record, as Provenzano failed to supply any portion of it (R
Xl 2272). This claim is nmuch ado about nothing. Wi tl ock’s
entire testinony reflects that he initiated the nmaintenance
program because t he equi pnent needed nai ntenance (R VI 1251); Dr.
Hal | man, an el ectrical engi neer who studi ed Wi tl ock’s nai ntenance
records, testified that Wiitlock’s actions constituted mai ntenance
and general upkeep of the electric chair equipnent, as opposed to
any “major overhaul” (R VII 1270-2). The unrebutted testinony
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bel ow was to the effect that the maintenance programinitiated by
Whitlock is nore demandi ng than industry standards, and that all
equi pnent is functioning as it was intended (R VII 1256, 1270
1272; 1218-1220, 1207-8, 1211-12, 1222-1251). Despite the
m sl eading inpression created earlier in this litigation, it is
clear that the breakers, as well as all other conponents of the
electric chair circuitry, are in perfect repair® which no doubt
expl ai ns why opposi ng counsel chooses to focus upon the alleged
condition of the chair in the past, rather than the present. Judge
Johnson’s findings of fact in this regard are supported by
conpetent and substantial evidence in the record and should be
af firnmed.

As to the protocols, Provenzano contends that the evidence
bel ow denonstrated that DOC and the State of Florida “have neither
taken the protocols nor this Court’s concern that the protocols be
foll owed seriously” (Initial Brief at 82), and sets out four
primary areas of concern -- alleged violation of the |anguage of
the protocols prescribing precise voltage and anperage during an
execution; the fact that the protocols do not specify howtight the
straps should be; the fact that the protocols do not specifically

address the exact placenent of the head el ectrode and the fact that

5 Moreover, it would appear Provenzano would have the
functioning of the electrical apparatus be in a state of litigative
l[imbo -- a failure to act gives rise to aclaimfor relief, as does

every action by the Departnent in doing maintenance.
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vari ous DOC personnel allegedly ignored the protocols. Thus, the
Department of Corrections is faulted for not followng the
protocols as witten and for not witing the protocols to
menorialize further details desired by collateral counsel (such
subsequent nenorialization no doubt to be the object of future
litigation). Provenzano' s conplaint that DOC and the State di d not
take the protocols seriously is, of course, directly refuted by the
record below, which, to the contrary, denonstrates that all State
personnel have expeditiously addressed anything which could be
perceived to constitute a violation of the protocols. 1In |ight of
Provenzano’s argunent, however, that the protocols “do not
guarantee that there will be no pain” in an execution (Initial
Brief at 88), it is perhaps worthwhile to exam ne what the
protocols were intended to do and what they were not intended to
do.

The protocols were intended to nenorialize the nost pertinent
aspects of the conduct of an execution in Florida, and to set
forth, where appropriate, specific guidelines or paraneters for
matters whi ch had previ ously been a subject of discretion. Despite
the often technical and detailed |anguage of some of its
provi sions, however, the protocols (which are quoted in their

entirety in Provenzano, 25 Fla.L.Wekly at S317-18), were not

intended to enshrine in perpetuity every contingency which could

ari se during the course of an execution; obviously, no one docunent
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coul d do so, and, given the circunstances of the Medi na execution,
it is not surprising that the protocols address thenselves in the
nost detail to matters concerning the saturation of the sponges.
The protocols constitute concrete proof that this Court’s
presunption that menbers of the executive branch wll properly
performtheir duties in the conduct of the execution of condemed

prisoners, see Buenoano v. State, 565 So.2d 309, 311 (Fla. 1990),

was justified. The protocols were not intended, however, to be the
constrictive straight-jacket envi sioned by opposi ng counsel nor the
basis for endless litigation by inmates such as Provenzano, who
after prior decades of capital collateral litigation involving all
conceivable legal mtters (including any claim of actua
i nnocence), sinmply wwsh to further prolong matters by attacking the
met hod of executi on.

Provenzano’s primary allegation concerning the protocols
invol ves the alleged variance between the anperage and voltage
figures set forth in the protocols and those figures actually
reflected in the chart recordings for the past five executions. As
denonstrat ed bel ow, the anperage and vol tage figures for the Stano,
Jones, Buenoano, Reneta and Davis executions involved figures not
expressly set forth within the scope of the paragraph of the

protocol s describing the execution cycles (R VIl 1280-3).% Judge

6 The reason for this is sinple, the protocols address what
the cycle voltage will begin with, not what the voltage wll be
during the 34 seconds the current flows through a condemed i nmat e.
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Johnson, however, found that any variation did not constitute a
violation of the protocols, because the protocols thenselves did
not take into account the variable resistance of each inmate to be
executed, and because this resistance, based on the current
regul ated machinery, would lead to a variation of anperage and
vol tage; the judge specifically found that the protocols sinply
provided that the cycles begin at a certain level, adding, “The
protocol does not state the voltage and anperage |l evels set forth
therein are the precise voltage and anperage |evels that nust be
adm nistered to the inmate who i s being executed.” (R X1 2297).
Provenzano, who makes no reference to this finding, has failed to
denonstrate any basis for overturning it.

The testinony fromall w tnesses bel ow, including those called
by the defense, was to the effect that Florida s electrical
execution circuitry is current regul ated and voltage limted (RIV
659-660; V 966-7; VII 1216-17). This nmeans that, in order to
ensure the desired | evel of anperage, the circuitry can reduce the
vol tage, if necessary; the circuitry is, in any event, limted to
2400 volts (R VIl 1210). The figures set forth in the protocols
presupposed a known resistance of 242 ohns for testing purposes,

all egedly corresponding to an “average” inmate (R V 944). The

The voltage during the 34 seconds is totally dependent upon the
ohns of resistance generated by a unique individual. No two
persons are identical regarding the resistance they m ght generate
and one cannot | ook at a person and know how nmuch resi stance their
person woul d have been.
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resistance of wvarious individuals wll, of course, cause
fluctuation from the initial preprogranmed |evels, but, as all
W tnesses testified, the chart recordings for all five of the
executions denonstrated that the machinery was functioning as it
was intended (R I X 955-8, 987; VIII 1258-1263, 1268, 1273); the
voltage level in the Davis execution was |ess than that provided
for in the protocols, in that despite Davis' obesity (and contrary
to the prior representations of his counsel), his resistance was
lower (RV 955-59). To the extent that the variations in anperage
and voltage did in fact constitute a violation of the protocols,
Provenzano has failed to denonstrate, as required by Justice Lew s’
concurrence, that any violation of the protocols created an
unconstitutional breach, to such extent that unnecessary or wanton
pain was inflicted. None of the experts called by the defense
prem sed their theories upon the actual anperage and voltage
adm ni stered during these executions, instead presenting what nust
be read as per se attacks upon the process of electrocution.
Conversely, all the experts called by the State testified that the
| evel s of anperage utilized in these executions, as well as
significantly lower levels, would result in instantaneous death
w t hout pain. Accordingly, no basis for relief has been
denonstr at ed.

As to opposing counsel’s contention that the State and the

Department of Corrections do not take the protocols seriously or
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that some sort of nefarious clandestine conspiracy exists to
subvert the protocols or mslead this Court, the truth is
infinitely less dramatic. The record reflects that shortly after
hi s appointnment as warden, Janes Crosby set out to famliarize
himself with all aspects of the protocols, and participated in
numerous tests of the electric chair and “wal k-throughs” of the
execution process; at all tinmes he was concerned that the protocols
be followed to the letter (R VIII 1326-8, 1329-1330). Cr osbhy
not ed, however, that while the test results al ways corresponded to
the figures in the protocols (which of course presupposed a known
resi stance), the chart recordings for the four executions in 1998
had resulted in different figures (R VII 1350). Rat her than
sweeping this under the rug, Crosby immediately consulted the
Department’s retained engineer, Witlock, as well as other
personnel (R VI 1344-1354).

Crosby stated that no change was nade in the protocols
because, after the matter of variabl e resi stance had been expl ai ned
to him it “ended up being a matter of semantics . . . The way |
was reading it versus the way it was intended” (R VII 1344);
simlarly, engineer Wiitlock testified that, while froman expert’s
point of view the |anguage in the protocols could be erroneous,
given its failure to take into account the variable resistance of
i ndi vidual inmates, the | anguage was al so correct but m sl eadi ng (R

VIl 1243). The Departnent’s viewthat it is, in fact, proceeding
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in accordance with the protocols cannot be so unreasonable as to
justify relief to Provenzano, given the fact that Judge Johnson has
expressly found that no violation has occurred. Provenzano has
failed to denonstrate that he nerits any relief based upon alleged
violation of the protocols in regard to the precise figures of
anper age and vol tage.’

Provenzano’s other attacks upon the protocols are equally
unavai |l i ng. As to the proposed additions to the protocols --
specification as to the tightness of the straps and precise
| ocation of the head el ectrode -- the State respectfully contends
that ad hoc anmendnent of the protocols on a case by case basis is
not likely to achieve the objective of a truly standardized
procedure, which of course the protocols were created to do. This
is particularly true where, as here, the proposed changes woul d
truly involved nothing of substance. The matter of the tightening
of the straps has already been addressed, and to the extent

relevant, sinply represents a matter within the discretion of the

" Provenzano al so contends that this Court’s requirenent of
pre-execution certification by the Departnment of Corrections has
been rendered neani ngless, in light of the above (Initial Brief at
82). This Court in Provenzano specifically required that the
Department of Corrections certify prior to any execution “that the
electric chair is able to perform consistent wwth ‘Execution Day
Procedur es’ and ‘Testing Procedures for Electric Chair’”
(Provenzano, 24 Fla.L.Wekly at S315). In fact, none of the
evi dence presented belowcalls into question any certification nmade
by the Departnent to date, as the unrebutted testinony is that al
of the test results upon which such certifications have been based
reflect that the electric chair and its circuitry was functioning
as intended (R VIl 1223-6; RV 955-9, 987; R VII 1268).
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Departnent of Corrections. See Buenoano v. State, supra. As to

the placenment of the head electrode, the record reflects that the
preci se pl acenent of the head el ectrode will, inall I|ikelihood, be
particularly determ ned by the shape of each individual inmate’s
head, as well as his positionin the electric chair (RVII 1366-8),
and Dr. Hamlton testified that he had seen scalp burn rings in
conpar abl e positions to those on Davis in the past (R VI 1105).
As to alleged ignorance of the protocols, it is unfortunate
that Investigator Dotson testified that he was not formally
famliar with the docunents, although by no stretch of the
i magi nati on can he be viewed as a nenber of the execution team
G ven the fact that the wtness stated that the oral instructions
given to himessentially mrrored the witten instructions in the
protocols, it would appear that no constitutional violation of
subst ance has been proffered (R Il 240-5, 258-9), and Provenzano
can surely claimno prejudice fromthe exi stence of the photographs
he took. As to Warden Crosby’s all eged i gnorance of the fact that
the protocols dictate that any dripping saline solution fromthe
sponge in the head piece be wiped wth cloth, Crosby in fact
testified that he had consulted an engineer as to the extent to
whi ch the head sponge should be saturated, and had been advised
that the sponge should be well saturated (R VII 1331). To the
extent that it is contended that excess saline solution (as opposed

to Davis’ own sweat (R VI 1001-3)) contributed to the presence of
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any electrical burns, it nust be noted that Dr. Sperry testified
that all burns were post-nortem (R VI 1007). Provenzano has failed
to denonstrate any basis for relief, and the circuit court’s
findings of fact should be affirned.

D. Concl usi on

Provenzano finally repeats many of his conplaints concerning
the protocols, and its all eged om ssions, as well as his allegation
that DOC does not follow the protocols, and additionally argues
that the Departnment is to be condemmed because Robert Thonas fail ed
to report the sight of blood during Davis’ execution, and because
the execution team “ignored” the sounds made by Davis (Initial
Brief at 87). Qpposi ng counsel do not, however, suggest any
alternative course of action which should have been taken, or that
the results would have altered the course of the execution.
Provenzano also maintains that this Court should be wary of any
assertion that “the problens occurring during the Davis execution
W ll be corrected.” (Initial Brief at 90), in light of an all eged
“pattern of anomalies in judicial electrocutions in Florida,”
beginning in 1990 with the execution of Jesse Tafero. None of
these matters constitutes a valid basis for any relief to
Provenzano.

Wiile it is true that Warden Crosby testified that he would
have expected Thomas to advise himof the sight of blood (although

he noted that Thomas may not have known this, given the fact that

81



bl ood had never appeared before and he had not received any
specific training in this regard), and that he intended to | ook
into the matter imediately (R VIl 1339), the fact remains that
Al en Davis' execution was unquestionably a constitutional one.
Al l en Davis was a nmarkedly obese hypertensi ve man who had been on
death row for seventeen years and who had seen two prior death
warrants stayed. It is respectfully submtted that when he was
finally strapped into the electric chair, and the nouth strap was
affixed, Davis realized for the first tinme that the sentence of
deat h pronounced so nmany years ago was finally about to be carried
out, and that there was truly nothing he could do to prevent it.
Under st andabl e fear and enotion coursed through him causing the
nose bleed and any resistance to the straps. Nevert hel ess, the
adm nistration of 34 seconds of high voltage and current
i mredi ately depol ari zed his brain (as had occurred in the prior 43
executions), and when Davis’' body was exam ned by the physician’s
assi stant several seconds after the current was di sengaged, no sign
of Iife was detected.

As Justice Barkett observed in her dissent in Buenoano, “The
electric chair is not intended to cause a pl easant formof death,”
Buenoano, 565 So.2d 312, n.1 (Opinion of Barkett, J, Dissenting),
and certainly the post-execution photographs of Allen Davis bear
t hat out. In order to be constitutional, however, an execution

need not be “pleasant,” or even “painless,” but rather nay not
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i nvol ve “unnecessary or wanton pain or torture.” The factua
fi ndi ngs of Judge Johnson clearly support his conclusion that Al en
Davi s’ execution was constitutional, and continued ad hom nem
attacks upon the Departnent of Corrections and its individual
enpl oyees acconplishes nothing, rather it sinply serves to distract
attention from the proper focus of this proceeding. The State
respectfully contends that the statute of limtations has nore than
run upon the execution of Jesse Tafero (or of Pedro Medina, for
that matter), and that the present condition of Florida s electric
chair is such that it can withstand constitutional scrutiny of the
hi ghest magnitude. The order on appeal should be affirmed in al

respects.
PONT 11

THE CIRCUT COURT'S DENIAL OF
RELI EF, AS TO PROVENZANO S CLAIM
| NVOLVI NG EVOLVI NG STANDARDS OF
DECENCY, WAS NOT ERROR
Provenzano next contends that he is entitled to (unspecified)
relief based upon his contention that Florida's continued usage of
el ectrocution as its nmeans of execution viol ated evol vi ng standar ds
of decency. Judge Johnson expressly found this claimto outside of
the scope of the issue which this Court had directed himto hear,
additionally noting (al though opposi ng counsel does not) that this
i ssue had been expressly deci ded adversely to Provenzano’ s position

in Jones (R Xl 2296). No basis for reversal has been

denonstrat ed.
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As the circuit court correctly noted, this Court rejected this

identical claim for relief in Jones. Jones, 701 So.2d at 79.

Provenzano has denonstrated absolutely no reason why this hol ding
shoul d not continue to apply, as such as in accord wth precedent

not only fromthis Court, but also fromothers. See also Pooler v.

State, 704 So.2d 1375, 1380-1 (Fla. 1997) (rejecting identical
claim. Further, precedent is clear that the “evolving trend”
analysis is not a recognized basis for an attack upon a nethod of

execut i on. See, e.qg., Canpbell v. Wod, 18 F.3d 662, 682 (9th

Cr.), cert. denied, 511 U. S 1119, 114 S.Ct. 2125, 128 L. Ed. 2d 682

(1994) (“The nunmber of states using hanging is evidence of public
perception, but sheds no light on the actual pain that may or may
not attend the practice. W cannot conclude that judicial hanging
is inconpatible with evolving standards of decency sinply because

few states continue the practice.”) (cited in Jones v. State); Hunt

v. Nuth, 57 F.3d 1327, 1338 (4th Cr. 1995), cert. denied, u. S

., 116 S.Ct. 724 (1996) (fact that “nore humane” neans of
execution existed does not render contested nethod cruel or

unusual ) (cited in Jones); Langford v. Day, 110 F.3d 1380, 1393

(9th Cr.), cert. denied, usS _ , 118 S.C. 208 (1997).

Additionally, when the United States Suprene Court upheld

Florida s usage of its jury override in Spaziano v. Florida, 468

U S. 447, 463-5, 104 S. . 3154, 3164, 82 L.Ed.2d 340 (1984), it

specifically rejected a contention that the practice was



constitutionally suspect because “only” four states utilized it,
stating:

The fact that a majority of jurisdictions have
adopted a different practice, however, does
not establish that contenporary standards of
decency are offended by the jury override.
The Eighth Amendnent is not violated every
time a state reaches a conclusion different
froma majority of its sisters over how best
to admnister its crimnal |aws.

This |l anguage was cited with favor nore than a decade later in

Harris v. Al abama, 513 U S. 504, 510-11, 115 S. C. 1031, 1034

(1995), when the United States Suprenme Court upheld Al abama’s
uni que jury override provision. No relief is warranted as to this
claim especially in light of the recent anendnent to Article I,

Section 17.

PONT 11
REVERSI BLE ERROR HAS NOT BEEN
DEMONSTRATED, IN REGARD TO ANY
EVI DENTI ARY RULI NGS BELOW
Provenzano next contends that he was deprived of a full and
fair hearing below, on the basis of several unrel ated evidentiary
rulings by Judge Johnson - (1) the court’s exclusion of two
potential defense wtnesses; (2) the court’s exclusion of
testinony, on the grounds of hearsay, regarding a conversation
between an inmate, since executed, and his spiritual advisor, and

(3) the court’s sustaining of a relevancy objection to certain

cross-examnation (lnitial Brief at 94-9). This Court has
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repeatedly held that a trial court has wi de discretion in rulings
upon the adm ssibility of evidence, as well as the exclusion of
W t nesses, and that such discretion will not be di sturbed on appeal

absent a flagrant abuse. See Heath v. State, 648 So.2d 660, 664-5

(Fla. 1994); Larzelere v. State, 676 So.2d 394, 400 (Fla. 1996).

A trial court’s exclusion of evidence which would have been

cunul ati ve cannot serve as a basis for reversal. See Hall .

State, 614 So.2d 473, 477 (Fla. 1993); Miehlenman v. State, 503

So.2d 310, 316 (Fla. 1987). In Iight of the above precedents,
Provenzano has entirely fail ed to denonstrate any basis for relief.
Each of his clainms will now be addressed.

A “Preclusion” of wtnesses

Provenzano first argues that Judge Johnson erred i n precl udi ng
himfromcalling two witnesses - an attorney formally enpl oyed with
the Governor’s Ofice and a present enployee of the Attorney
Ceneral’s Ofice. Collateral counsel’s rationale for being all owed
to call the former witness was that he had been present at a
nmeeting at which potential changes in the protocols had been
di scussed (R 11l 522); the Governor’'s Ofice did not waive
confidentiality and/or the attorney/client privilege as to this
matter, and Judge Johnson granted the State’s notion for protective
order (R Il 518-24; X 1676-9). On appeal, Provenzano contends
that this was error, and further points out that, in the subsequent

cross-exam nation of engineer Witlock, he was able to elicit
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testinony concerning the witness’'s role and/or remarks at this
meeting (R VII 1244-6); such testinony, however, was over the
State’s objection. In light of this event, it is difficult to see
how any claim of prejudice can be sustained by Provenzano on
appeal , i nasmuch as he woul d seemto have elicited the testinony at
i ssue, and additionally, his failure to have formally requested
|eave to call the Governor’s counsel after the testinony of

Wi t|l ock woul d seened to have wai ved this point. See Steinhorst v.

State, 412 So.2d 332, 338 (Fla. 1982).

As to the other “precluded” wtness, collateral counsel
contended that they were entitled to call one of their opposing
counsel to determne the “good faith basis” for a representation
made at a prior oral argunment before this Court, concerning the
reasons for replacenment of the 1997 chart recorder (R Il 517-18);
Judge Johnson sustained the State’s notion for protective order in
this regard (R Il1l 517-18; X 1674-5). On appeal, collateral
counsel have cited to no |l egal authority for their proposition that
they were entitled to the course of action sought below, and it is
respectfully submtted that neither this Court, nor opposing
counsel, would benefit from one side being allowed to call its
adversary at an evidentiary hearing to determ ne a “factual basis”
for advocacy and rhetoric at oral argunent.

In any event, the “issue” of the chart recorder, to which the

wi tness allegedly would have testified, is a non-issue in this
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case. Testinony belowwas to the effect that the chart recorder is
not an integral part of the execution process, and that the
execution could properly be carried out inits absence (RII 397-8;
VI 1247; VI 1221-2). Wile Warden Crosby did testify that he had
had no information that the former chart recorder had been
i naccurate (R VIl 1357), he also testified that he had repl aced the
1997 chart recorder because it had seenmed prone to error and giving
fal se readings (R VIl 1354-6). This testinony is in accord with
that of Jackie MNeill, who testified that the former chart
recorder was obsolete and that it had suffered problens with a pin
and a “stripped out” wheel; he attributed its replacenent to the
departnment’s desire for newreliable technology (RI11 356-7). Jay
Wei chert testified that he thought that it had been represented to
himthat the fornmer chart recorder m ght have been “suspect”, and
Robert Hallman testified that, while he found no indication from
the 1998 chart recordings that any inaccuracy or nalfunction had
occurred, he presuned that the prior chart recorder woul d have been
replaced for sonme reason (RV 975-6; VII 1265-6, 1286). The
testinony of those witnesses nost famliar with the rationale for
replacing the prior charter recorder was nore than sufficient to
develop a record on this matter, and Provenzano has failed to
denonstrate that he was prejudiced by his failure to call any ot her

W tnesses in this regard.
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B. O her matters

Provenzano’ s remai ni ng argunents relate to questions which he
was not allowed to ask, one to a defense wtness, one to a state
W tness. Provenzano call ed Rabbani Muhamred to testify as to his
observations of the execution of Leo Jones. During the course of
direct examnation, the wtness testified that he had seen Jones
nmove his pinky up and down; he also testified that the straps had
been applied to Jones very tightly and that he had seen Jones’
fl esh “bul ge out” around themafter the chin strap was applied (R
117, 120-1). The judge, however, sustained the State's hearsay
obj ection, when the witness attenpted to testify that the pinky
movenent was a prearranged signal indicating that Jones was
constrained too tightly in the chair (R 140-2). On appeal,

Provenzano contends that this was error under State v. Wir, 569

So.2d 897 (Fla. 4th DCA 1990). Regardless of the existence of any
formal error, it is clear that Mihammed’ s personal observations
were sufficient to convey to the finder of fact Jones’ condition
during his el ectrocution, such that the excl usion of any additi onal
or cumul ative evidence would be harm ess.

As to Provenzano's final claim that he should have been
al l oned to ask Assistant Superintendent Thornton whet her there was
a “code of silence of prison personnel” (RV 840-1), Provenzano has
entirely failed to denonstrate the relevancy of such inquiry

(which, fromhis Initial Brief, would seemto stem from newspaper

89



accounts involving a totally unrelated incident (Initial Brief at
99)). Any contention that Provenzano was denied an adequate
opportunity to proffer in this regard, is refuted by the record,
which indicates no formal request for proffer was ever nmde. 8
Reversi bl e error has not been denonstrated, and the order on appeal

shoul d be affirmed in all respects.

PO NT IV
THE CIRCU T COURT’ S STRI KI NG OF THE
| MPERM SSI BLE | NTERVENTI ON OF Sl X
UNAUTHORI ZED PUTATI VE “PLAI NTI FFS’
WAS NOT ERRCR
Provenzano finally contends that Judge Johnson erred in
striking the attenpted intervention of six unauthorized putative
“plaintiffs,” who made their first attenpt at appearance as parties
inthe anmended petition for wit of habeas corpus filed on July 22,
1999; in its response to such pleading, the State specifically
nmoved the court to strike this inpermssible attenpted i ntervention
(R X 1634). On the first day of the hearing, the judge observed
that no additional defendant had “sought to intervene to ny

know edge to the Suprene Court or here,” and ordered the striking

of the additional parties (R 1 26); in his final order, Judge

8 Moreover, the record reflect that Provenzano had avail abl e
to himand did call a plethora of DOC personnel who testified as to
what occurred that day. Indeed a review of their testinony
conpared to non-DOC wi tnesses reflects sim | ar observations, which
woul d out of necessity dispel any notion that DOC enpl oyees were
not forthright in their testinony.
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Johnson stated that he had taken this action because “no valid
procedural vehicle for intervention was followed” (R XIll 2268).
On appeal, Provenzano still presents no viable or valid procedural
mechani smfor intervention, suggesting rather inprobably that Brown

v. Wainwight, 392 So.2d 1327 (Fla. 1981) sonehow authorized his

actions, as would Rule 1.250(c) of the Rule of G vil Procedure
(Initial Brief at 99-100). Provenzano’s argunents are frivol ous.

Wen this Court afforded Provenzano |leave to anend his
petition, surely such anmendnent di d not contenpl ate the addition of
unrel ated parties, and Brown stands for the proposition that “cl ass
action” or “joint” petitions for wit of habeas corpus are not to
be al | owed, especially where the putative petitioners’ cases arein
different stages of the appellate or collateral process. The six
petitioners whom collateral counsel wshed to add to this
proceeding are not in the sanme procedural posture as Provenzano.
Provenzano has exhausted every available state and federal
collateral challenge to his sentence of death, whereas putative
petitioners Byrd, Haliburton, Lopez, Breedl ove and G oover have
pendi ng federal habeas corpus actions in the district courts,
wher eas Kokal is expected to file such action in the near future;
Swafford’s case is presently pending before this Court in a

successive collateral appeal (Swafford v. State, Florida Suprene

Court Case no. 92,173). The only thing that these i nmates seemto

have in comon is that their collateral counsel seemparticularly
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disinclined to actively Ilitigate their cases, thus further
postponing finality for the foreseeable future. No basis for
“intervention” has been denonstrated.

Addi tionally, Provenzano’s reliance upon the rules of civil
procedure is particularly inappropriate, as such are not applicable

to a proceeding of this nature. See, e.q., Steinhorst v. State,

636 So.2d 498, 500 (Fla. 1994) (civil rule of procedure applicable
only to civil cases, “not to collateral clains associated with a
crimnal conviction”). This cause cannot be viewed as a civil
proceeding, as to do so would deprive Provenzano’s counsel, the
Capital Collateral Regional Counsel for the Mddle Region, of any

authority to pursue it. See, State ex rel Butterworth v. Kenny,

714 So.2d 404 (Fla. 1998) (CCRCs only authorized to bring habeas
corpus actions or other postconviction relief proceedings used to
challenge the wvalidity of a conviction and sentence).
Conspi cuously absent fromthe Initial Brief is any acknow edgnent
that during the course of the Leo Jones appeal in this Court,
collateral counsel, on June 17, 1997, sought this Court’s
perm ssion for the intervention of well over 100 of their clients,

by express notion to such effect, and that such relief was denied

92



on July 3, 1997 (See Attachnment).® On the basis of all the above,
the ruling on appeal should be affirmed in all respects.

CONCLUSI ON

Al t hough Provenzano does not specify what, if any, relief he
feels should be granted (Initial Brief at 100), the record and
pleadings in this cause conclusively denonstrate that he is
entitled to none, and that the order on appeal should be affirned

in all respects.

Respectful ly submtted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

RI CHARD B. MARTELL
CHI EF, CAPI TAL APPEALS
FLORI DA BAR NO. 300179

CAROLYN M SNURKOWSKI
ASSI STANT DEPUTY ATTORNEY GENERAL
FLORI DA BAR NO. 158541

OFFI CE OF THE ATTORNEY GENERAL
THE CAPI TOL

TALLAHASSEE, FLORI DA 32399- 1050
(850) 414-3300 Ext. 4579

COUNSEL FOR RESPONDENT/ APPELLEE

° To the extent necessary, the State also respectfully
requests this Honorable Court to take judicial notice of its own
records and files in Jones v. State, Florida Suprenme Court Case no.
90, 231.
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CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a true and correct copy of the foregoing
Response has been furnished by US. Mil to Martin J. Md ain,
Speci al Assistant CCRC, Capital Coll ateral Regi onal Counsel, M ddle
Regi on, 3801 Corporex Park Drive, Suite 210, Tanpa, Florida 33619
Harry P. Brody, Assistant CCRC, Capital Collateral Regional
Counsel, M ddl e Regi on, 3801 Corporex Park Drive, Suite 210, Tanpa,
Florida 33619; Andrew Thomas, Chief Assistant CCRC, Capital
Col | ateral Regi onal Counsel, Northern Region, 1533-B South Monroe
Street, Tallahassee, Florida 32301 and Gail E. Anderson, Speci al
Assistant CCRC, Capital Collateral Regional Counsel; Northern
Regi on, 1533-B South Monroe Street, Tall ahassee, Florida 32301,

this 16th day of August 1999.

Rl CHARD B. MARTELL
CHI EF, CAPI TAL APPEALS
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