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PRELI M NARY STATEMENT

This reply brief addresses Argunent One of Petitioners’
initial brief. Due to page and tine limtations, Petitioners
rely upon the initial brief as to the remaining argunents.

Ref erences to the initial brief wll be designated as “IB
[ page nunber].” References to the answer brief wll be
desi gnated as “AB [ page nunber].”

CERTI FI CATI ON OF TYPE SI ZE AND STYLE

This is to certify that the Reply Brief of
Petitioners/ Appell ants has been reproduced in a 12 point Courier

type, a font that is not proportionately spaced.
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REPLY TO THE STATEMENT OF THE CASE AND FACTS

Rul e 9.210(c), Fla. R App. Pro., provides:
The answer brief shall be prepared in the sane manner
as the initial brief: provided that the statenent of
the case and of the facts shall be omtted unless there
are areas of disagreenent, which should be clearly
speci fi ed.
The Answer Brief conpletely disregards this rule. The Statenent
of the Case and Facts contained in the Answer Brief does not
specify areas of disagreenent; it is sinply a second | ong and
| argel y redundant sunmary of the evidentiary hearing.

ARGUMENT | N REPLY
ARGUVMENT |

A. | NTRODUCTI ON
Despite arguing the Iower court’s order should be upheld if

supported by conpetent substantial evidence (AB 54), see Jones

v. State, 701 So.2d 76, 80 (Fla. 1997), Respondent provi des no
definition of “conpetent substantial evidence” and makes no
effort to show that Respondent’s evidence satisfies this
definition. “Conpetent substantial evidence” is "such evidence
as wll establish a substantial basis of fact fromwhich the fact
at issue can be reasonably inferred ... [or] such rel evant

evi dence as a reasonable m nd woul d accept as adequate to support

a conclusion.” Duval Uility Co. v. Florida Public Service

Commi ssion, 380 So.2d 1028, 1031 (Fla.1980). This phrase neans
“an order which bases an essential finding or conclusion solely

on unreliable evidence should be held insufficient.” Brinkley v.




Brinkl ey, 453 So.2d 941, 943 (Fla. 4'" DCA 1984). Expert opinion
does not satisfy this standard when the expert did not rely on
test results or studies, but based his opinion on suppositions.

Young-Chin v. Gty of Honestead, 597 So.2d 879 (Fla. 3¢ DCA

1992). Petitioners’ briefs establish that the |lower court’s
concl usions are not supported by conpetent substantial evidence,
and that the evidence upon which Respondent relies does not
satisfy this standard.?

Mor eover, many of the lower court’s conclusions to which
Respondent wi shes this Court to defer are not factfindi ngs but
conclusions of law to which this Court owes no deference. For
exanpl e, several tines Respondent points to the |ower court’s
conclusion that the nouth strap caused di sconfort, but not
unnecessary and wanton pain. The only fact-finding in this
conclusion is that the nouth strap caused di sconfort. The

guestion of whether this disconfort is unnecessary and wanton

!Respondent offers the disingenuous and unfounded argunent
that Petitioners have sonehow defaulted this appeal (AB 56).
Petitioners’ initial brief addresses in detail the facts
presented in the |lower court and states nunerous tinmes that the
| ower court’s order is contrary to the facts and not supported by
conpet ent substantial evidence. The inadequacy of factual
support for the |ower court’s order is what the entire initial
brief is about. Unlike Respondent’s brief, the initial brief
fully sets forth the facts. The initial brief further states
that Jones is the applicable |aw, and Jones clearly applied a
conpet ent substantial evidence standard. Respondent asserts the
conclusion to Petitioners’ brief contains no requested relief (AB
56). The headings to Petitioners’ argunents, as well as the
argunents thensel ves, nmake clear that Petitioners contend the
Florida electric chair is unconstitutional.
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pain is a question of law. “Unnecessary and wanton” pain is the
| egal definition of unconstitutional pain. Jones. In Jones,
this Court stated that the trial court’s conclusion that the
electric chair “did not wantonly inflict unnecessary pain” was a
conclusion of law. 701 So. 2d at 77-78. \Wether or not what the
court characterized as “disconfort” was “unnecessary and wanton”

pain is a question of law. See also Porter v. State, 723 So. 2d

191, 196 (Fla. 1998) (question whether facts establish trial
judge's inpartiality is a question of |aw).

Further, many of Petitioners’ contentions are based upon
undi sputed facts or unrebutted evidence about which the | ower
court made no factfindings. These matters are discussed bel ow.

Respondent argues that Petitioners are not entitled to rely
upon the fornmer “cruel or unusual” clause. Respondent ignores

this Court’s decision in Brennan v. State, No. 90,279 (Fla. July

8, 1999), in which the Court applied the “cruel or unusual”
clause to a claimbrought by a crimnal defendant charged and
convi cted before the new “cruel and unusual” clause was enact ed.
Petitioners are likewse entitled to rely upon the “cruel or
unusual ” clause, which inplicates a substantive right.

At several points, Respondent argues that any per se
chall enge to electrocution is barred (AB 59, 67-68). However,

the I ower court addressed the per se use of electrocution (O der



at 14-28, 31).2 In its order staying Provenzano’'s executi on,
this Court allowed anmendnent of the all wits petition wthout

[imtation, directing the | ower court to conduct an evidentiary

hearing “on all issues in respect to the functioning of the
electric chair which are alleged in petitioner’s Petition ... or
any anended wit.” Provenzano v. State, slip op. at 2 (Fla. July

8, 1999) (enphasis added). Additionally, Justice Pariente’'s

concurring opinion in Provenzano v. State, So. 2d __ , 1999

W 462600 (Fla. July 1, 1999), stated, “lI find nothing in our
prior opinion in Jones that would preclude this Court from
revisiting that decision, should the factual predicate upon which
t he opi ni on was based change as a result of subsequently

devel oped evidence.” Provenzano, 1999 WL 462600 at 5. As

Petitioners’ briefs set forth in detail, the factual predicates
of Jones have been underm ned. The issue regardi ng per se use of
el ectrocution is properly before this Court.
B. THE UNDI SPUTED FACTS AND THE COMPETENT SUBSTANTI AL EVI DENCE
ESTABLI SH THAT ALLEN DAVI S SUFFERED UNNECESSARY AND WANTON
PAI' N DURI NG H S EXECUTI ON.

1. The Nose Bl eed and Muth Strap

2 ndeed, in closing argunent at the hearing, Respondent
agreed that the per se use of electrocution “was an issue that
was contained in the pleadings, and that’s why we put on
[Wlder’ s] testinmony” (T. 1404). Further, Respondent did not
file a cross-appeal regarding this issue, despite this Court’s
direction in its July 8, 1999, order that “[a] party seeking
review of the order entered followng this hearing shall file its
brief no |ater than August 9, 1999.” Provenzano v. State, slip
op. at 2. Respondent’s argunent is barred.
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Respondent contends that the |lower court’s conclusions that
Davi s’s nose bl eed was not caused by application of the current,
that Davis was not asphyxiated by the nouth strap, and that the
strap caused disconfort are supported by conpetent substanti al
evi dence (AB 59). First, Respondent both m sstates Petitioners’
all egations and the | ower court’s order.

Petitioners did not contend that the nose bl eed was caused
by application of the current, but presented evidence that the
nose bl eed began before the electric current was applied and
resulted fromthe tightness of the nmouth strap. The | ower court
found that the nosebl eed began before the electric current was
applied (Order at 31-32). Petitioners also did not contend that
the nouth strap asphyxi ated Davis, but that the placenent and
tightness of the nouth strap caused a partial asphyxiation before
the electric current was applied. The |lower court found that
“[t]he death of Allen Lee Davis did not result from asphyxiation
caused by the nouth strap” (Order at 31), but made no finding
regarding Petitioners’ actual allegation, i.e., that the nouth
strap caused partial asphyxiation before the electric current was
applied. Petitioners did contend that the nouth strap caused
what the | ower court characterized as “disconfort” (Order at 32).

In closing argunent bel ow, Petitioners argued pain occurred
during Davis’s execution based on the undi sputed facts that

Thomas saw bl ood before the current was applied, that Seryutin



(DOC s attendi ng physician at the execution) opined the manner in
whi ch the mouth strap was affixed could have caused the bl eeding
and coul d have caused Davis difficulty in breathing, that all the
medi cal opinion presented at the hearing recogni zed the
congestion in Davis's face at the end of the execution was
consi stent with sone bl ockage of his breathing,® that the
phot ographs of Davis accurately depict how the nouth strap was
affi xed, that Davis emtted npbans, groans, screanms or squeals
after all the straps were affixed, that the straps should not be
affixed in a manner that causes pain, that no DOC enpl oyee
responded to the bl eeding or sounds nmade by Davis, and that the
specific kind of nouth strap used was unnecessary (T. 1384-90).
The |l ower court made no findings contrary to these contentions
(see Order at 31-32), perhaps because they were undi sput ed.
However, during the hearing, the court nmade nunerous
comments regardi ng what the evidence showed. During closing,
when Respondent contended there was no evidence show ng the nouth

strap was pushing Davis’s nose up before the current was applied

%Ki rschner testified the mouth strap caused a parti al
asphyxiation (T. 747-48). Respondent’s w tness Sperry agreed
that the congestion was present on Davis's face, agreed that the
mout h strap prevented Davis from breathing through his nouth, and
opi ned that the congestion was caused by Davis holding his breath
(T. 866-68, 872, 927-28, 989). Respondent’s wi tness Bullard
testified that the congestion on Davis’'s face indicated
“increased pressure in this area” (T. 1322), that there were
pet echi ae on Davis’s face which would be consistent wth asphyxia
(T. 1323), and that the congestion was caused by Davis being
unable to exhale (T. 1322).



(T. 1405-06), the court | ooked at the photos and stated:

THE COURT: If that mask had not been pushing hard up
agai nst that nose as it is shown there at the tine -- al
this time, wouldn’t the bl ood have | eaked bel ow t he mask and
come down instead of fromthe very top of the mask and al
down in front of it?

It’s leaking right on top of the mask and down the front of
it. If that hadn’'t been up against the [nose], it wouldn't
have done it, would it?

MR. NUNNELLEY: | don’t know, Your Honor. And | would
point out . . . it is not heavy leather. It fits fairly
tightly.

THE COURT: The problemw th the nask is that you ve got
people with big chins, you ve got people with just alittle
bit of flesh between their nose and the top lip and sone

with a |lot of space between the nose and the top lip. It’s
hard to get one size mask to fit everybody. That mask is in
my opinion, at least an eighth of an inch thick. | | ooked
at it.

[ MR NUNNELLEY:] Your Honor, and, again, in response to
your question about the -- your coment about the mask, M.
Davis was the 44th person executed by the State of Florida.
And this is the first tine we have ever heard anythi ng about
t he mask.

THE COURT: Well, it’s the first time they’ ve ever had
bl eedi ng.

MR. NUNNELLEY: Yes, sir, that’'s true.
(T. 1406-08). During Thomas’s testinony the court exam ned
Petitioner’'s Exhibit 1-1, a photograph of Davis, and noted, “If
you |l ook at that picture, you' |l see that the mask covering his
mouth is so tight against, it’s pushing the nose up to the side,
and the blood is then comng directly down on the strap” (T.
328). The court asked Thomas, “Was it tightened |ike that?” and
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Thomas responded, “Yes, sir” (T. 328).4 The court also
guestioned Sperry, noting the illogic of Sperry’s opinion that
the nouth strap had nothing to do with the nosebl eed:

THE COURT: Let ne see 1-1. | want to ask you
about this.

THE W TNESS: Yes, sir

THE COURT: This, of course, is the photograph
that’ s been di scussed a | ot show ng the face strap in
pl ace --

THE W TNESS: Yes.

THE COURT: -- pushing up under the nose to the
point that the nose is crinped up in there, plus the
chin strap is in place. It shows the blood bl eeding

straight down on top of the strap under his nose. Tel
me what your opinion is the cause of the bl eeding.

THE W TNESS: There is soneplace up inside the left
side of his nose that spontaneously ruptured.

[ THE COURT:] M. Thornton put this up here first.
M. Thomas put his hand on it and held it there, and
there was no bl ood whatsoever. They then cone around,
and M. Thomas said he tightened this thing as tight as
he could tighten it. Then they put this thing down, he
hears two noans, he | ooks over and sees the nosebl eed.

THE COURT: In fact, those things occurred just
like that. You think it has no significance in the
bl eedi ng?

THE WTNESS: As far as the bl eeding being caused

“Thomas was the only person in the execution chanber who
coul d see under the face mask after the headpi ece was appli ed.
Thus, Thomas was the only person who could know the position of
the nmouth strap after the headpi ece was appli ed.

8



by the placenent of that strap, no.

THE COURT: Very fortuitous tinme to bl eed, huh?
THE WTNESS: Timng is everything.
(T. 1004-06).

Al t hough the court’s order nakes no specific findings
regardi ng the placenent of the nouth strap and its inpinging upon
Davi s’s nose, the court’s coments about the evidence, as well as
t he photographs and the strap itself, establish the strap was
very tight, was stiff and thick, was pushing up against Davis’'s
nose, and was |inked to the nosebl eed.

Despite these facts, Respondent argues the nosebl eed was
meani ngl ess (AB 59-60). Although Kirschner specifically
testified the nose bleed resulted fromthe positioning of the
mout h strap, and al t hough the phot ographs and the court’s
coments clearly bear this out, Respondent argues there was no
evi dence the nose bl eed was connected to the nouth strap (AB 60).
Respondent points to Ham lton and Sperry as establishing there
was no connection between the nouth strap and the nose bl eed
(1d.).% Wile Respondent argues these witnesses established that
pressure fromthe nouth strap woul d not have caused the nosebl eed

and that the nosebleed was |ikely caused by hypertension (id.),

The Answer brief’s statement of the facts refers to
Ham lton as a “fact wtness,” not an expert (AB 30). Thus,
Respondent appears to have abandoned any reliance upon Ham | ton
as an expert.



the court made no such findings.® As the court’s questions of
Sperry establish, Sperry’'s testinony was totally illogical and
not accepted by the court.” Sperry's testinobny is not “conpetent
substantial” evidence, but is wholly unreliable, as recognized by
the court.

Kirschner’s opinion, on the other hand, which is supported
by reason and the facts, is conpetent substantial evidence that
the nmouth strap caused the nose bleed. Kirschner testified
Davi s’ s nose bl eed was “caused by the nmechanical effects of this
face mask pressing upward on his nose” (T. 752). Kirschner

expl ai ned the evidence supporting his opinion:

First of all, we have the tenporal relationship of
t he nose bl eed being associated with the placenent of a
face mask and the -- to suggest that this nose bleed is
due to, in fact, that he’'s been using -- he' s been

taki ng nonsteroidal anti-inflammtory drugs and
coincidentally this occurs at this tinme is asking a | ot
and it just doesn’'t nake sense.

I f he was going to bleed fromthe use of his
medi cati ons, he would have had nose bl eeds or

6ln fact, Respondent’s own w tnesses could point to no
evidence indicating that Davis’s hypertension caused the nose
bl eed. Although he exam ned Davis’s nedical records, Sperry did
not know what Davis’s blood pressure was in the week before or
day of his execution, and there was no evidence in the nedical
records that Davis had ever had a nose bleed (T. 995-96, 1001).

'As to Hamilton, while Respondent asserts that he testified
he found no abrasion on the nose to account for the bleeding (AB
60), Respondent cites to no such testinmony from Ham | ton, perhaps
because Ham |Iton nmade no effort whatsoever to determ ne the cause
of the nosebleed (T. 1075) and in fact testified that he believed
“if [Davis] hadn’t received the electrical current at the tine,
he woul d not have had the nosebleed” (T. 1076, 1118).
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gastrointestinal bl eeding sonetine earlier.

So the -- and we have a very good expl anation of
why his nose began to bleed at this particular tinme
based on the -- based on the photographs that we have

here fromthe execution chanber.

(T. 753-54). Kirschner’s analysis took into account the |ocation
of the bl eeding, the photographs showi ng the nouth strap pressing
on Davis's nose, and the context in which the bl eeding occurred.

For sone reason, Respondent separates the nose bleed from
the problens with the nmouth strap, thus arguing that Petitioners’
W tnesses did not testify that the nose bl eed established the
occurrence of unnecessary or wanton pain (AB 60). However,
Kirschner clearly testified that the nmouth strap caused pain by
restricting Davis's ability to breathe (T. 758). Further, Price
provi ded unrebutted testinony that Davis experienced consci ous
pai n which could have resulted fromthe straps (T. 466). The
nosebl eed and the nouth strap are both evidence that Davis
experienced consci ous pain.

As to the nmouth strap, Respondent argues that although a
mout h strap has been used in all Florida electrocutions, this is
the first time any issue has arisen about the nmouth strap (AB
61). O course, this is also the first tine there have been
adm ssi ons by execution team nenbers that the straps are applied
“Ial]s tight as | can get thenmi (T. 316), that the straps have
al ways been applied this way (T. 340), that the nouth straps used

in other executions were the “sanme as in design, purpose and

11



function” as that used on Davis (T. 74, 86-87), and that groans,
screans or noans fromthe condemmed during strapping and before
application of current are not out of the ordinary (T. 358-59,
398-99). This is also the first tine blood has been observed
during an execution, as the court pointed out.

Respondent next argues regarding the nmouth strap that the
| oner court found against Petitioners’ contentions that the strap
caused pain (AB 61). Respondent is wong about the neaning of
the |l ower court’s concl usions.

The lower court stated that Davis's death “did not result
from asphyxi ati on caused by the nouth strap” (Order at 31).
Petitioners never contended Davis did asphyxiate fromthe nouth
strap. Rather, Petitioners contended that Davis was experiencing
a partial asphyxiation before the electric current was begun.?
The court’s findings are not contrary to this testinony, and, in
fact, the court’s coments during the hearing establish the
reasonabl eness, substantiality and conpetence of Kirschner’s
opi ni ons.

The court did find that the nouth strap caused di sconfort,

but not unnecessary and wanton pain (Order at 32). The only

8Ki rschner specifically testified that Davis was suffering
from*“partial asphyxiation” fromthe nouth strap (T. 747), that
t he bl oody bubbl es observed by Thomas i ndi cated Davis was havi ng
“difficulty breathing” (T. 748), and that Davis was experiencing
a “feeling of suffocation” (T. 758). Kirschner testified that
t he nedi cal cause of Davis’'s death was “el ectrocution and
associ ation of partial asphyxiation” (T. 752).

12



fact-finding in this conclusion is that the nmouth strap caused
di sconfort. The question of law then is whether this
"disconfort" was “unnecessary and wanton” pain. The evidence
establishes it was. The evidence showed the straps were applied
as tightly as they could be, although even Crosby admtted this
was unnecessary and could cause pain or injury. The evidence
showed the nouth strap was applied so tightly it dug into Davis’'s
face and nose. The evidence showed the execution team nenbers
were indifferent to this “disconfort,” ignoring Davis’'s bl eeding
nose and his groans, noans and screans. The evi dence showed
Davis had difficulty breathing, whether the difficulty was in
exhaling or inhaling, as all medical opinion was that the
congestion in Davis's face resulted fromsone interference with
his breathing. The evidence showed that the specific design of
the Florida nmouth strap was unnecessary, in that Georgia uses a
strap which does not cover the nmouth or push on the nose. None
of these facts were or can be disputed. None of these facts are
contradicted by the |l ower court’s order.

These facts establish “unnecessary and wanton” pain. The
tightness of the nouth strap was unnecessary, and Respondent has
not offered any argunent to the contrary. The design of the
mout h strap was unnecessary, and Respondent has not offered any
argunent to the contrary. The execution team s ignoring Davis's

bl eedi ng, noans, groans and screans establishes wanton disregard,

13



and Respondent has not offered any argunent to the contrary.

The |l ower court also found that the nouth strap was not part
of the electrical operation of the electric chair (O der at 32).
Respondent says this finding is “correct” (AB 61). However,
strapping a person to the electric chair is part of the
el ectrocution process. The question of pain in this process is
not limted to the pain of electricity. Respondent’s position
appears to be that the process can cause pain w thout being
unconstitutional if the pain does not result fromelectricity.

Respondent argues that the | ower court’s concl usions
regarding the effects of the nouth strap are supported by
conpetent substantial evidence (AB 61). Respondent first argues
that Kirschner’s opinions regarding the effects of the nouth
strap are contradicted by Sperry (AB 61-62). As noted above,
however, Kirschner’s opinions regarding Davis' s parti al
asphyxi ati on are based upon reason and | ogi ¢ and upon the context
in which it occurred, while Sperry’s opinion that the nouth strap
was not a problemwere illogical, unreliable and contrary to the

facts, as the court’s questioning Sperry indicates.?®

°Sperry believed that “obviously with the nouth strap on, he
coul d not breathe through his nouth, but the nostrils are
unoccl uded” (T. 994). Sperry could not say to what extent the
mout h strap m ght have caused pain or disconfort (T. 995).
Sperry agreed that the photographs show white |ines on Davis’s
face at the edges of the nouth strap, indicating that the nouth
strap was applying pressure to Davis’s face, and agreed that the
right nostril was touching the nouth strap (T. 922-24).

14



Respondent contends Kirschner’s opinion was “largely based”
on the presence of petechiae (AB 61). Kirschner did not base his
opi nion solely on the presence of petechiae, but also upon the
context in which they appeared--i.e., on a person whose nouth and
nose were occluded by a stiff |eather strap. As with Sperry's
i1l ogical and unsupported opinion that the nouth strap was not
i npi ngi ng on Davis’s nose, his opinion that the petechiae did not
nmean anything is contrary to | ogic and commobn sense. ! As such,
Sperry’s opinion is not conpetent substantial evidence.

Respondent al so contends Kirschner’s reliance on the
phot ographs of Davis to support his opinions is a “problent
because Sperry testified the photographs did not show the nouth
strap was inpinging on Davis's nose and because ot her w tnesses
testified the mouth strap was not in the position in the
phot ographs when it was first applied (AB 62-63). Again,
Sperry’s opinion of the photographs is totally illogical, as the
court’s questioning of Sperry and the photographs thensel ves
revealed. Such illogic is not conpetent substantial evidence.

As to witnesses who testified the nmouth strap was not

originally positioned as in the photographs, these w tnesses

Sperry did not dispute Kirschner’s testinony that
petechi ae were present in the nunbers and distribution that
Kirschner described (T. 918). Sperry also agreed that the
presence of petechiae, the | ocation of petechiae and the nunber
of petechiae are all clues which nmust be considered along with
the circunstances of the death in determ ning the neaning of the
petechiae (T. 918-21, 864).
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could not see the nouth strap after the headpi ece was appli ed.

The hood of the headpi ece covered Davis's face as soon as the
headpi ece was placed on his head, after which the chin strap of
t he headpi ece was strapped tightly over the nouth strap. The
only person with a view under the hood was Thomas, who testified
that the nout hpiece | ooked as it does in the photographs. The
| ower court’s comments during testinony, as quoted above,
establish that the nouth strap was indeed inpinging on Davis’s
nose, and the court nmade no contrary findings in its order.
Respondent contends the “nost |ikely explanation” for the
position of the nouth strap in the photographs is that at the end
of the execution, the chest strap was | oosened and Davi s’ s body
slunped (AB 63). Respondent relies on the testinony of Mathews
that the nmouth strap was the only thing holding Davis upright
(ld.).* Petitioner’s Exhibit 1-1, in which the nouth strap is
still fastened, shows Davis’s shoul ders are agai nst the back of
the chair, not |eaning forward and being restrained only by the

mouth strap. Mre inportantly, Petitioner’s Exhibit 1-E shows

the nouth strap has been unfastened, Davis's head is still erect,

and Davis's body is still sitting upright with his shoul ders up

agai nst the back of the chair, even though the nouth strap is

\When asked on direct exam nation whether Davis's body
sl unped when he | oosened the chest strap, Mathews testified, “I
can’t recall his body slunping” (T. 1028). Then, mracul ously,
on cross-exam nation, Mathews testified, “The nore | sit here and
think about it, I would have to say, yes” (T. 1039).
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provi ding no support. As the court pointed out, if the nouth
strap had not been pushing up against Davis’'s nose when the bl ood
was com ng out of his nose, the bl ood would not have fl owed down
the outside of the nouth strap (T. 1406-08). Mathews’ testinony
i s not conpetent substantial evidence, and the |lower court’s
order does not indicate the court relied on it.

Respondent argues Kirschner’s reliance on Davis’s facial
congestion was “countered by other wtnesses” (AB 63). The | ower
court made no findings as to the cause of the congestion.
Respondent relies on Sperry to argue congestion is part of the
dyi ng process. However, Sperry testified that the congesti on was
present as described by Kirschner and, nost inportantly, that
congestion is an active process, requiring a functioni ng body,
and does not occur after death (T. 866-67). Sperry also
testified congestion could occur if a person held his breath (T.
927-28, 989). Thus, Sperry agreed that the congestion was a
result of Davis not being able to breathe properly.

Respondent also relies on Bullard’ s testinony the nouth
strap woul d have caused difficulty wth exhaling, rather than
inhaling (AB 63). \Whether the nouth strap inpeded exhaling or
inhaling, the effect is the sanme. |If one cannot exhal e carbon

di oxi de, one cannot inhal e oxygen, and carbon dioxide builds up
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in the body, causing a feeling of suffocation.??

Respondent next argues there was evidence indicating Davis
was able to breathe after the nmouth strap was affi xed (AB 63-64).
This m sses the point: Petitioners’ contention is that Davis was
partially asphyxiating before the current. “Parti al
asphyxi ati on” neans what it says, i.e., “partial,” not total. It
is correct that Davis made sounds after the straps were affixed
and that Thomas observed two bl oody bubbles comng from Davis’s
nose. As Kirschner and Price testified, these matters support,
rat her than contradict, the conclusion that Davis was partially
asphyxi ating and suffering pain (T. 747, 748, 758, 451-52). Al
of the nmedical opinion, including Respondents’ w tnesses Sperry
and Bull ard, was that the congestion in Davis's face resulted
froman inpairnent of his ability to breathe, regardl ess of the
cause. However, contrary to his own experts, Respondent relies
upon Mat hews’ testinony that Davis was breathing after the straps
were affixed (AB 63-64). Mathews admtted he was unable to see
Davis's face after the headpiece was put on (T. 1033-34). The
conpetent substantial evidence in the record establishes that the

mout h strap caused partial asphyxiation.

1?2Respondent al so asserts that a witness to the execution
testified Davis's face “seenmed to redden prior to the affixing of
any nouth strap” (AB 63). The witness actually testified that
Davis's face was “kind of red” when he entered the execution
chanber, but not as red or purple as it appears in Petitioner’s
Exhibit 1-F (T. 226-27).
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Respondent next argues that the |l ower court’s finding that
the nmouth strap did not cause unnecessary pain is supported by
conpetent substantial evidence (AB 64-66). The question of
whet her the disconfort caused by the nmouth strap was
“unnecessary” is a question of law, not fact, and thus this Court
owes no deference to the |ower court’s conclusion in this regard.

Respondent argues that the only evidence supporting
Petitioners’ argunent that the nmouth strap caused pain is Price’s
testinmony (AB 65). However, Kirschner specifically testified
that the partial asphyxiation created by the nouth strap caused
pain (T. 758). Further, Price’ s testinony was unrebutted, and
Respondent’s brief points to nothing to rebut it. Priceis a
wel | -recogni zed expert in the nmeasurenent and assessnment of pain
(IB 37 n.11). Respondent argues Price testified the Eknman scal e
of facial expressions has never been applied to dead bodi es, but
Price actually testified, “Ekman never used it on dead bodi es,
but the expression to nme |ooks very simlar to those of live
bodies” (T. 501). Earlier, Price testified that the Eknan scal e
is effective in anal yzing dead people as well as |iving people
(T. 468). Respondent presented no rebuttal to this testinony.

Respondent agrees that Georgia does not use a nouth strap
like Florida s, but argues the nouth strap is nonethel ess
necessary (AB 65). Respondent does not explain why the Florida

mouth strap is necessary when Georgia acconplishes an
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el ectrocution w thout using such a device.

Respondent argues that the fact that Georgia’ s straps do not
cover the nouth is “a distinction without a difference” (AB 65).
However, as Zant’s testinony establishes, this distinction
creates a huge difference. Zant testified none of the straps
used in Ceorgia obstruct breathing (T. 1299). When asked whet her
either chin strap used in CGeorgia “inhibit[s] the |lips opening to
be able to breathe through the nouth,” Zant responded, “Neither
strap touches the lips” (T. 1303). Thus, even if the Ceorgia
chin straps keep the person’s nouth cl osed, the person can stil
open his lips to breathe.

Respondent argues that Thomas’ s testinony about tightening
the straps “as tight as | can get thenf is not “dispositive’” (AB
65-66). Thomas has been a nenber of the execution team since
1992, performng the sanme duties at each execution. [|f Thomas
does not know how things are done in an execution, who does?
Respondent tries to nake sonething out of Petitioners not calling
Hackl e as a wtness, but if Hackle had sonething to say different
from Thomas’ s testinony, why did Respondent not call hinf

Respondent falsely argues that McNeil testified he “checked
the straps to ensure that they were not too tight” (AB 66, citing
T. 351-52). MNeil actually testified he “snugged down” the
wai st strap (T. 351) and that after tightening the chest strap,

“l had to then retighten the waist strap"” (T. 352) (enphasis
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added). While Crosby testified he would not expect the straps to
be pulled as tightly as they could be because that could cause
pain or injury (T. 1365-66), he did not testify that the straps
were not pulled as tightly as they could be and did not
contradict Thomas's testinony to that effect. Wile there was
testinony that the chest strap on Ms. Buenoano was | oosened after
she grimaced, the execution teamsinply ignored Davis' s groans,
noans and screans as being nothing out of the ordinary.

Respondent characterizes the pain caused by the straps as
“necessary suffering” and argues the nouth strap “served a valid
pur pose” (AB 66). According to Respondent’s reasoning, the non-
electric part of the execution process does not have to be
constitutional as |long as Respondent avers that it serves a valid
pur pose. However, Respondent never once explains the necessity
or validity of the Florida nouth strap in light of the fact that
Ceorgia finds such a strap unnecessary.

Respondent finally argues that any di sconfort caused by the
mouth strap is “mnimal or transitory,” occurring only “in the
seconds before the circuit was engaged” (AB 66). The evidence
established that the period fromwhen the nmouth strap was affi xed

and the current was engaged was one to five mnutes, hardly a

“transitory” period of tine. It was certainly enough tine for
Davis to start bleeding and to scream npan or groan at | east

tw ce. Respondent’s argunment that this “transitory” tinme period
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does not establish a constitutional violation anbunts to an
argunent that bl eeding and screans can be ignored, as they were
in Davis's execution, because the electrocution is about to
commence. This reasoning is unconstitutional.

No conpetent and substantial evidence supports any
conclusion that the nouth strap did not cause unnecessary and
wanton pain. The lower court in fact determ ned that the nouth
strap caused “disconfort.” The evidence and the |ower court’s
comments on the evidence during the hearing establish that this
“disconfort” occurred. Respondent relies upon Sperry’'s far-
fetched and ill ogical opinions, which are unreliable, based on
supposition and contrary to the undi sputed facts.

It is up tothis Court to determ ne whether these facts
establ i sh unnecessary and wanton pain. Under Jones, they clearly
do. In Jones, the Court upheld use of the electric chair in part
because “executions in Florida are conducted w thout any pain
what soever” and because there was no evi dence “suggesting
deliberate indifference to a prisoner’s well-being on the part of

state officials.” Jones, 701 So. 2d at 79. See Farner V.

Brennan, 511 U. S. 825 (1994). Here, the conpetent substanti al

evi dence establishes that Davis experienced extrenme pain and that
the execution teamwas indifferent to his suffering, ignoring his
bl eedi ng and screans.

2. Pain During Electrocution
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Respondent argues that Petitioners’ experts’ opinions that
extrenme pain occurs during judicial electrocution are
“unconvi nci ng” (AB 67-70). Respondent wi shes the Court to rely
on suppositions by Respondent’s experts when those suppositions
ignore critical studies and data.?®

Respondent first contends Petitioners’ experts are not
medi cal doctors and relied on animal studies and accounts
regardi ng survivors of high voltage electrical accidents in
formng their opinions (AB 67). Respondent does not explain why
only a medi cal doctor should be allowed to express an opinion in
this area or why a nedical doctor should be presunmed to have sone

speci al know edge relevant to the issue. This argunent is

BBRespondent wi shes this Court to accept opinions with no
basis in science, just because Respondent was able to find
Wi tnesses willing to state these unsupported opi nions. Anmerican
jurisprudence contains pernicious decisions, |ong since
recogni zed as wong, which were at the tinme prem sed on a
basel ess but commonly accepted fact. In Plessy v. Fergquson, 163
U S 537 (1896), the Suprene Court adopted the doctrine of
separate but equal based on the then-accepted fact that “[i]f one
race be inferior to the other socially, the Constitution of the
United States cannot put them upon the sanme plane.” 163 U S. at
552. In Brown v. Board of Education, 347 U S. 483 (1954), the
Suprenme Court overturned Plessy, noting “[w hatever may have been
t he extent of psychol ogi cal know edge at the tinme of Plessy,”
segregation has a detrinental effect mnority children. “[T]his
finding is anply supported by nodern authority.” 347 U. S. at
494-95. The authority cited by the Court was psychol ogi cal
publications. 347 U S. at 495 n. 11

The question is not just whether an expert nouthed the words
Respondent wanted and whether the circuit court ruled in
Respondent’s favor. This Court is not nmerely a rubberstanp.
This Court nust anal yze whether factual determ nations were
supported by conpetent substantial evidence and separate out
factfindings fromm xed determ nations of |aw and fact.

23




particularly perplexing in light of the enornous |ack of

know edge regardi ng el ectrocuti on denonstrated by Respondent’s
medi cal doctor witnesses. Petitioners’ initial brief sets forth
t hese gaps in know edge in detail (IB 57-59 [Sperry]; 60-62
[Wlder]; 62 n.16 [Ham Iton and Bullard]).

As to Petitioners’ experts’ reliance upon animal studies and
reports of survivors of high voltage accidents, Price explained
the scientific approach requires |ooking at all avail abl e dat a,
not relying upon assunptions (T. 423). The relevant data
i ncl udes ani mal studies and reports of survivors of high voltage
acci dents, because there have been no scientific experinents
conducted on judicial electrocution.* Respondent criticizes
Price for not having studied high voltage electricity (AB 14).
However, Respondent’s nedical doctor w tnesses have conducted no
such study, and even considered other data such as ani mal studies
and high voltage accidents to be “insignificant.” Respondent has

pointed to no scientific arena in which these doctors’

1As Price explained, there is no scientific literature on
the specific issue of judicial electrocution (T. 419), because
“[t]here is no scientific area called judicial electrocution.
There is no journal that publishes research articles on judicial
el ectrocution. There are only a few wi tnesses that have spoken
with scientific expertise to this issue” (T. 476). Later in the
brief, Respondent cites to this testinony by Price to argue
Price’s opinions are not generally accepted in the scientific
community (AB 69). However, there is no scientific community on
judicial electrocution. Further, Respondent’s experts’ opinions
are not even based upon sound scientific principles and data,
much | ess accepted in the scientific community. See infra.
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supposi tions about el ectrocution have been accepted. |ndeed, the
court recogni zed that the people who have been judicially

el ectrocuted are dead and thus “[t]he ability to neasure that
pain objectively is apparently not available to anybody” (T.

420) .

Respondent’ s own nedi cal doctor w tnesses testified they
woul d have to defer to experts in other fields regarding the
effects of electricity on the human body. Sperry testified that
the pol arization process of brain neurons is “an el enent of
neur ophysi ol ogy that is beyond ny own particular study” (T. 891).
Price is a neurophysiologist. WIlder testified he could not
assess the significance of people surviving high voltage
el ectrical accidents, including those in which the electrical
current entered through the person’s head, because “I’m no
physicist. [|’mnot sure” (T. 1161-63). WKkswo is a physicist.

Respondent seens to believe considering ani mal studi es and
other data is irrel evant because such data have “absolutely no
relationship to a controlled judicial electrocution in Florida”
(AB 67). However, Respondent’s own witness Wl der testified that
even in the highly controlled setting of el ectroconvul sive
t herapy, doctors are unable to “guarantee a certain [current]

pat hway” (T. 1189).1 |If a specific current pathway cannot be

BI'n this therapy, two el ectrodes are placed on a person’s
head, either on the tenples or on the front and back of the head.
The purpose is to stinmulate specific parts of the brain. W]Ider
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guaranteed in this highly controlled setting, there can be no
such guarantee in a judicial electrocution, which is not
conducted by specially trained technicians and which invol ves
many nore variables than el ectroconvul sive therapy.'® Respondent
presented no evidence establishing the current pathway during a
judicial electrocution besides the suppositions of experts who
had not considered rel evant studies and data.

Respondent next argues that Petitioners’ witness Reilly
offered “no rel evant opinion” (AB 68).! However, Reilly offered
critically inportant testinony expl aining the concept of current
density (1B 46-49), an understanding of which is essential to any

anal ysis of what happens to a person who is being judicially

testified that scientists had conducted studies to determ ne how
to guarantee a specific current pathway during this therapy, but
t hese studi es had been unsuccessful (T. 1189).

®For exanple, in Davis's execution, water fromthe head
sponge dri pped onto Davis, causing burns on his face, and Davis’s
body al so showed arcing burns. Both of these kinds of burns
i ndi cate current passed outside Davis’s body. Thus, contrary to
Respondent’s sinplistic assunption, there is no guaranteed
current path in a judicial electrocution.

Y"According to Respondent, Reilly offered “no rel evant
opi ni on” because he did not give an opinion regarding
consci ousness during electrocution. First, Reilly s opinions
provi ded a foundation for the opinions of Price and Wkswo. Mre
inportantly, however, Respondent’s argunent neans that
Respondent’s witness Bullard had “no rel evant opinion” because he
expressly testified he had no opinion as to what effect current
woul d have on the brain (T. 1312).
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el ectrocuted.'® None of Respondent’s nedical doctor w tnesses
understood current density, and thus their opinions |acked any
scientific foundation.! Wthout knowi ng how rmuch current woul d
reach the heart or brain--which neither Sperry nor Wl der knew -
there is no basis for opining about the effects of the current on
t hose organs. Sperry, for exanple, expressed the opinion that

el ectrocution results in instantaneous unconsci ousness despite
his recognition that the skull has 50,000 ohns of resistance and

despite not knowi ng how much current would reach the brain.?°

8Respondent argues Reilly's calcul ations of the current
density show there i s enough anperage to cause instant
unconsci ousness and death "as verified by other w tnesses" (AB
68, 70, citing T. 597, 571-72, 604-06, 481, 496-97, 448-49). The
meani ng of Respondent's argunent is unclear, and the citations do
not help. These are citations to various parts of Reilly's and
Price's testinony which point out that only a very small anount
of current reaches the brain and that the anmount is insufficient
to cause instant unconsci ousness.

W1l der was “not terribly famliar with” the concept of
current density (T. 1178) and “woul d have no way of know ng” how
much current reaches the brain during an electrocution (T. 1179).

2gperry testified the skull possesses 50,000 ohns of
resistance (T. 1008). Under ohns | aw, anperage equals voltage
di vided by resistance. 2300 volts (the voltage adm nistered very
briefly in the Davis execution before it dropped to 1500 volts)
encountering 50,000 ohns will allow .046 anps of current to pass.
At the 1997 Jones hearing, Dr. Devinsky, a witness for Jones,
testified the skull possessed 50,000 ohns of resistance.
Respondent called Dr. Mrse in those proceedings to testify that,
based upon sonme unpublished work by Dr. Wkswo, Dr. Devinsky was
wong. See Jones, 701 So. 2d at 78 (“He said he had utilized a
docunent prepared by Dr. John Wkswo and carried it forward to
conclude that in his opinion sonewhere between one-third and two-
thirds of the current would flow to the brain during an execution
in the electric chair.”).

Now in 1999, Respondent did not call Morse and instead
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The conpetent substantial opinions--those of Price and W kswo- -
are those based upon a valid scientific foundation.

Respondent argues Wkswo's opinion should be disregarded
because he testified the current threshhold causing instantaneous
or painless death was “unknown” (AB 68-69).2! Actually, Wkswo
testified that no such threshhold is “known to anyone” (T. 623).
This threshhold is al so unknown to Respondent’s w t nesses.
| ndeed, regarding individuals who have reported retaining
consci ousness during high voltage accidents, Wl der testified
this discussion “is very difficult to pursue because you are
t al ki ng about nassive voltages and currents and you are trying to
apply that to a normal physiological situation, and | can’'t do
that” (T. 1173). This adm ssion by Wlder is extrenely
significant: while opining that el ectrocution produces instant
unconsci ousness, Wl der admtted he was unable to assess the

i npact of high voltage on the human brain. WIlder's testinony is

presented Sperry who agreed in his testinony with Devinsky s 1997
testimony. Moreover, Petitioners called Dr. Wkswo who al so
testified that the current penetrating the skull would not result
i n instantaneous unconsci ousness.

2lRespondent argues W kswo's opinion that el ectrocution does
not result in painless and instantaneous death is a higher
standard than the Constitution requires (AB 68). However, in
Jones, this Court upheld the electric chair because such
executions “are conducted w thout any pain whatsoever.” Jones,
701 So. 2d at 79. Further, Respondent’s position is that
el ectrocution involves instantaneous unconsci ousness.
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not conpetent substantial evidence.

Respondent criticizes Wkswo for relying on data regarding
breat hi ng notions exhibited by judicially el ectrocuted persons
after the electrocution (AB 69). Respondent m sapprehends the
significance of this data. Any breathing notion, even one which
does not effectively nove air and even agonal respiration,

requires brain stemactivity. Respondent’s own experts agreed

with this basic scientific fact. ??

The significance of breathing notions exhibited at the
conclusion of an electrocution is that this indicates there is
still some activity in the brain stem? Thus the entire brain
was not instantly incapacitated. This, therefore, is one piece
of data indicating that el ectrocution does not instantly

i ncapacitate the brain. Respondent’s w tnesses opined that the

2g5perry testified such notions indicate “at least the brain
stemstill had sone mnimal functioning” (T. 999). WIder agreed
that breathing notions at the end of an el ectrocution “could
indicate that in the respiratory center in the brain stemthat

there was a firing of neurons” (T. 1197), and agreed that an
“agonal gasp” indicates brain stemactivity (T. 1198).

ZHere and later in the brief (AB 71), Respondent argues the
breat hi ng notions are not inportant because they do not signify
consciousness. That is not the point of this data. Everyone
agreed that at the conclusion of the electrocution, the condemed
person is unconscious. The question is when does that
unconsci ousness occur. Breathing notions indicating brain stem
activity mean the brain was not instantly incapacitated in the

first mlliseconds. Instant brain incapacitation is the
foundati on of Respondent’s position that electrocution is
painless. |If the brain stemretains sone (even mninmal) function

at the end of an electrocution, there is no basis for saying the
brain is instantly incapacitated at the begi nning.
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entire brain, including the brain stem is instantly

i ncapacitated in an electrocution, but entirely ignored this data
in formng their opinions,? rendering their opinions inconpetent

i nsubstantial evidence.

Respondent argues Price’s and Reilly’ s opinions regarding
current pathway are “bizarre” (T. 69-70). To the contrary, these
opi nions are based upon scientific data, such as animal studies
and reports of electrical accidents, and upon scientific
principles regarding how electricity works and the resistance of
various body tissues. Even Drs. Sperry and W1 der agreed--

i nsomuch as their mnimal know edge all owed--that the current

pat hway was i nportant to any opinion regarding el ectrocution and
that even in a judicial electrocution current does not travel in
a direct line but is diffused according to the resistance of body
tissues (1B 58-59 [Sperry]; 61 [Wlder]).?

There is no way of know ng what expert testinony the | ower

24Sperry had no information about condemed peopl e
exhi biting chest novenents after the current was turned off and
t hus coul d render no opinion about that (T. 998). WIder had not
seen any information about judicial electrocutions in which the
current cycle was conpleted, the person was seen noving, and the
current cycle was then repeated (T. 1183). He had not | ooked
into such events (T. 1184). Although Wl der agreed one of the
criteria for determning brain death in a clinical setting is
turning off a respirator and | ooking for spontaneous respiratory
functions (T. 1156), he believed information about such breathing
notions in an electrocution “is not significant” (T. 1199).

2’Respondent argues the lower court did not abuse its
discretion in rejecting Price’s and Reilly’s testinony about the
current pathway (AB 70). This is not the proper standard.
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court accepted or rejected. The court’s order does not say and
sinmply concludes Davis “suffered instantaneous and painl ess death
once the current was applied” (Order at 31). During the hearing,
the court indicated its understandi ng of “instantaneous” was that
unconsci ousness or death occurred within the 34 to 38 seconds the
electric cycle runs (T. 633, 649).

Respondent spends one paragraph on Respondent’s experts’
testimony (AB 70-71). Respondent contends “four” experts?®
testified electrocution results in instant brain incapacitation.
If Bullard is one of these four, he expressly stated he had no
opinion as to what effect electric current would have on the
brain (T. 1312). Respondent does not address the enornous | ack
of know edge exhibited by Sperry and WI der and makes no ar gunent
that their opinions have any reliable scientific foundation.?

As expl ai ned above and in the initial brief, these experts’

2®Respondent does not identify the “four.” In the statenent
of the facts, Respondent referred to Hamlton as a fact w tness,
abandoni ng reliance on himas an expert. Respondent relies upon
Sperry’s testinony that the burns on Davis occurred post-nortem
(AB 71), but ignores Hamlton’s testinony that he did not know
whet her the burns were post-nortem (T. 1082).

2’Respondent argues the cause of death in electrocution is
brain heating and asystole or fibrillation (AB 71). The brain
heating theory relies on Sperry, who offered no evidence to
support it, did not know how fast this heating would occur,
agreed heating depended on current density but did not know the
current density in the brain. Davis's body was not hot at the
end of the execution. As to asystole and fibrillation,
Respondent needs to pick one, as these two conditions cannot
occur sinmultaneously. Sperry's testinony was specul ati on and
assunption, not science.
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opi nions are not conpetent substantial evidence.

The conpetent substantial evidence establishes Petitioners’
claimthat Florida s electric chair inflicts unnecessary and
wanton pain. Petitioners’ experts and other evidence provided a
substantial basis of fact which is nore than adequate to a

reasonable mnd, Duval Utility Co., supra, while Respondent’s

experts provided unreliable evidence based on suppositions rather

than studi es and data. Brinkley, supra; Young-Chin, supra.

C. UNCONTESTED FACTS ESTABLI SH THAT THE ELECTRI CAL APPARATUS
WAS NOT I N “EXCELLENT CONDI TION" | N 1997

Petitioners’ initial brief contends the evidence established
the electrical apparatus was not in “excellent condition” in
1997, as this Court was led to believe. Respondent does not
contest these facts, agreeing that Witlock testified that in
1997 the electrical apparatus “had been neglected and was in a
state of disrepair” (AB 72). Respondent then argues, “This claim
is much ado about nothing” (1d.).?® However, the condition of
the el ectrical apparatus was one factual predicate underlying

Jones, and that factual predicate was false.

D. UNDI SPUTED FACTS SHOW THE PROTOCCL HAS NOT BEEN
FOLLOWED

22Respondent repeats the lower court’s statenment that
Petitioners had not provided that court with the Jones record (AB
72). However, the statenment which shows this Court was msled in
1997 appears in the Jones opinion. Jones, 701 So. 2d at 77
(“Florida’s electric chair - its apparatus, equi pnent and
electric circuitry - is in excellent condition”).
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Regardi ng DOC s conpliance with the “Execution Day
Protocol ,” Respondent’s position basically is that the protocols
do not have to nean what they say (AB 73-79). Thus, Respondent
begi ns by di scussing what the protocol was and was not i ntended
to do (AB 74-75). Respondent cites to no testinony or other
source for the facts alleged in this discussion, but sinply
attenpts to wite into the protocol sonething that is not there
and wite out of the protocol what is there. While doing this
rewiting, Respondent clainms the protocols are “concrete proof”
supporting a presunption the execution branch will performits
duties correctly (AB 75). If the protocols are so nalleable as
to all ow Respondent’s counsel to revise themw th no supporting
evi dence, they are hardly “concrete proof.”

1. Language prescribing voltage and anperage

Respondent does not dispute that the anperage and vol tage
| evel s recorded during executions are not the sane as those set
forth in the protocol (AB 75). Respondent argues, “The reason
for this is sinple, the protocols address what the cycle voltage
will begin with, not what the voltage will be during the 34
seconds the current flows through a condemed i nmate” (AB 75
n.6). Respondent provides no citation to testinony to support
this assertion, but, again, attenpts to rewite the protocol.

Respondent’ s position appears to be that there is no

viol ation of the protocol because DOC did not previously disclose
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what the protocol neant. According to the private nmeani ng DOC
gave the protocol --but did not previously disclose to this Court
or Petitioners--there was no viol ation.

Thus, Respondent’s reliance upon the | ower court’s finding
that any variation fromthe anperage and voltage specified in the
protocols did not violate the protocols (AB 76) is m spl aced.
This “finding” just nmeans DOC does not have to have an accurate
protocol, despite this Court's reliance on the protocol, because
DOC can i npute whatever neaning is convenient into the protocol.

Respondent argues since the electric chair circuitry
functions “as it was intended,” there was no protocol violation
(AB 76-79). This argunent boils down to saying as long as the
machi nery functions as it was intended to function, everything is
fine, even though DOC did not disclose howit was intended to
function. Respondent relies upon Crosby’s testinony that the
protocol is “semantics” to argue that DOC should be allowed to
followits own “view of the protocol (AB 78). According to
Respondent’ s circul ar reasoning, there was no protocol violation
because DOC cannot conformto the protocol.

Respondent al so makes an end run around the certification
requirenent. The Court required DOC to certify “that the
electric chair is able to performconsistent with ‘ Executi on Day
Procedures’ and ‘ Testing Procedures for Electric Chair.’”

Provenzano, 24 Fla.L.Wekly at S315). Respondent asserts DOC has
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conplied with this because “all of the test results upon which
such certifications have been based reflect that the electric
chair and its circuitry was functioning as intended” (AB 79 n.7).
Respondent addresses only “test results,” not execution results,
si nply avoi ding the question of whether the certifications were

accurate as to the “Execution Day Procedures.”

2. Tightness of straps, placenent of head el ectrode,
i gnor ance of protocol

As to the straps, head el ectrode and ignorance of the
protocol, Respondent characterizes these matters as “invol v[ing]
not hi ng of substance” (AB 79). Respondent’s position is the
strappi ng procedure “sinply represents a matter within the
di scretion of the Departnent of Corrections” (AB 79-80).
Regar di ng pl acenent of the head el ectrode, Respondent basically
argues that too is a matter of discretion, contending the
pl acenmrent will depend on the shape of a person’s head (AB 80).
Accordi ng to Respondent, then, the strapping procedure and
pl acenent of the head el ectrode can be done so as to cause
unnecessary and wanton pain, at DOC s discretion.?®

Respondent finds it only “unfortunate” that Dotson was

2The strapping procedure inflicted unnecessary and wanton
pain on Davis and the inproper position of the head el ectrode
caused burns on Davis down to just above his eyebrows.
Respondent’s reliance upon Hamlton’s testinony that he had seen
simlar burns before (AB 80) does nothing to hel p Respondent’s
position. This just nmeans ot her people have been subjected to
t he sanme pai nful execution that Davis was.
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i gnorant of the protocol because Dotson is not a nenber of the
execution team (AB 80). However nmuch Respondent wants to

m nimze Dotson’s function, his presence is required by the
protocol and his duties are described by the protocol. According
to Respondent’s position, this part of the protocol is not

i nportant enough to worry about.

Respondent argues Petitioners “claimno prejudice” resulting
from Dotson’s ignorance (AB 80). However, the intitial brief did
cl ai m prej udi ce because Dotson did not know his duties under the
protocol and therefore did not photograph the | eg contact point,
al though this was required by the protocol (T. 265) (IB 85-86).
Respondent does not address this failure by Dotson.

Respondent simlarly downpl ays Crosby’ s ignorance of the
protocol’s requirenent that dripping saline solution should be
mopped up. Nunmerous witnesses testified that saline solution
fromthe head sponge ran down Davis's front and back but was not
nmopped up, except fromthe floor. Respondent says nothi ng about
Crosby’s ignorance of this protocol requirenent. The evidence
showed that the excess saline solution resulted in burns and in
current passing outside Davis's body.?

E. COURSE OF CONDUCT

3%Respondent relies on Sperry’'s testinobny that the burns on
Davis were post-nortem but says nothing about Hamlton's
testinmony that he did not know whether the burns were post-
nmortem As denonstrated above and in the initial brief, Sperry’s
testinmony i s not conpetent substantial evidence.
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Respondent does not address anything specific about this
argunent except to say “the statute of limtations has nore than
run upon the execution of Jesse Tafero (or of Pedro Medina, for
that matter)” (AB 83). It is natural that Respondent woul d want
to ignore the anonolies in those executions, but the entire
pattern of anonolies and DOC s response to themis part of the
evi dence establishing that Florida judicial electrocutions are
not carried out free of unnecessary and wanton pain.

Respondent concl udes by arguing that an execution need not
be “pleasant” and “certainly the post-execution photographs of
Al'l en Davis bear that out” (AB 82). The Court can exam ne the
phot ogr aphs and the evidence, apply the | aw and determ ne whet her

Davi s’ s execution was nerely unpl easant or unconstitutional.

F. CONCLUSI ON

As denonstrated in the initial brief and herein, the |ower
court’s conclusions regarding this issue are not supported by
conpet ent substantial evidence and are contrary to the |aw
Florida s electric chair in its present condition constitutes

cruel and/or unusual punishnent.
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